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FOREWORD 

The  cases  in  this  volume  were  edited  by  Judge  Law- 
son,  who  died  Oct.  28,  1921. 

For  more  than  twenty  years  he  had  been  collecting 
the  material  for  American  State  Trials,  the  compila- 
tion of  which  he  looked  upon  as  his  crowning  life 
work.  He  felt  that  the  great  trials  in  our  State  and 
Federal  courts  should  be  recorded  in  permanent  form, 
as  they  are  a  part,  and  an  important  part,  of  American 
History.  It  was  a  great  task  and  a  real  service  to 
posterity. 

John  Davison  Lawson  was  a  prolific  writer.  His 
reputation  as  an  author  of  legal  works  is  secure  for 
all  time.  He  held  many  distinguished  positions.  He 
had  been  Dean  of  the  Law  Department  of  the  Univer- 
sity of  Missouri,  Editor  of  American  Law  Review, 
Associate  Editor  of  the  Journal  of  Criminal  Law  and 
Criminology,  and  he  was  Special  Commissioner  from 
the  American  Institute  of  Criminal  Law  and  Criminol- 
ogy to  investigate  the  administration  of  criminal  law 
in  Great  Britain  and  France.  His  legal  works  em- 
brace, ''Leading  Cases  Simplified,''  "Expert  and 
Opinion  Evidence,"  ''Presumptive  Evidence,"  "De- 
fences TO  Crime,"  "Rights  and  Remedies,"  "The 
American  Law  of  Contracts/'  "The  Law  of  Bail- 
ments," etc.,  etc. 

His  greatest  one-volume  work  is  "The  American 
Law  of  Contracts,"  now  in  its  third  edition.  In  this 
work,  the  principles  of  the  law  are  so  clearly  stated 
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and  so  forcefully  illustrated  that  it  has  come  to  be  re- 
garded as  a  classic  on  the  subject. 

John  D.  Lawson  was,  in  the  best  sense  of  the  word, 
a  lawyer.  He  was  a  foremost  advocate  of  reform  of 
our  Judicial  System,  and  of  brushing  aside  the  techni- 
calities and  obsolete  forms  which  hamper  our  courts 
in  the  administration  of  justice. 

The  writer  of  the  preface  to  this  volume  enjoyed  an 
acquaintance  with  Judge  Lawson  for  more  than  forty 
years.  The  relations  as  between  author  and  publisher 
were  cemented  by  a  friendship  which  grew  with  the 
years. 

His  death  was  a  great  loss  to  the  profession  which 
he  adorned. 
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This  volume  is  composed  of  California  cases  en- 
tirely. A  local  historian^  has  pointed  out  that  ''the 
Pacific  Coast  has  been  the  nursery  of  surprises  in  ev- 
ery department  of  life.  Passing  by  the  period  of  the 
pioneers  in  1849,  the  gold  miners  of  the  early  years,  the 
Vigilance  Committees  and  the  gradual  development  of 
a  modern  civilization,  there  followed  the  period  where 
millionaires  were  first  counted  in  large  numbers,  where 
vast  wealth  flowed  into  the  hands  of  a  neauveau  riche, 
and  where  great  engineering  work  brought  through  a 
transcontinental  railroad,  the  East  to  the  West,  and 
laid  the  foundations  for  other  and  even  greater  for- 
tunes." 

In  the  early  50 's  this  state  was  the  mecca  of  wealth 
seekers.  Attracted  by  the  reports  from  the  gold  fields 
and  of  fortunes  suddenly  acquired,  people  from  every 
part  of  the  country  poured  into  the  "Golden  State." 
With  the  good  came  the  bad,  adventurers  and  adven- 
turesses, gamblers  and  criminals  flocked  into  San 
Francisco  and  the  latter  to  such  an  extent  that  the 
orderly  processes  of  the  law  became  inadequate  to 
maintain  order  or  rid  the  city  of  thieves,  thugs,  ballot- 
box  stuffers  and  corrupt  politicians. 

Conditions  became  so  intolerable  that  the  people 
arose  and  organized  the  Vigilance  Committee  of  1851 
(p.  1)  to  run  the  criminals  out  of  the  state.  The  com- 
mittee of  1856  (p.  55)  was  organized  to  correct  the 
abuses  of  corrupt  politicians.     Both  were  successful 

iLife  of  David  S.  Terry,  A.  E.  Wagstaff,  1892. 
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because  the  good  people  were  behind  them,  and  law 
and  order  was  restored.  Whatever  may  be  said  of  the 
legality  of  these  self-constituted  committees,  it  is  ap- 
parent that  they  worked  out  a  great  reform  and  exer- 
cised authority  with  moderation,  and  even  with  mercy. 

The  conditions  in  San  Francisco  in  1851  were  not 
altogether  unlike  those  existing  in  many  of  our  cities 
at  the  present  time,  where  gunmen  and  gangsters 
openly  defy  the  law,  kill  and  rob  in  broad  daylight  and 
terrorize  law-abiding  citizens.  The  police  seem  utterly 
unable  to  cope  with  the  situation.  They  fail  in  most 
cases  to  even  make  arrests,  and  in  the  few  cases  where 
arrests  are  made,  the  criminals  escape  punishment 
either  through  political  influence,  or  because  the  courts 
are  hampered  by  our  decayed  and  worn-out  system  of 
criminal  procedure  and  our  farcical  jury  system.  If 
the  constituted  authorities  are  unable  to  find  the  means 
of  ridding  the  communities  of  gangsters,  thieves  and 
murderers,  is  it  not  likely  that  some  day  the  people 
may  rise  in  their  might,  and  may  we  not  again  see  Vig- 
ilance Committees  organized  that  will  perform  as 
heroic  service  as  those  in  San  Francisco  in  1851  and 
1856? 

The  trial  of  Charles  Cora  (p.  16)  was  apparently  a 
miscarriage  of  justice  through  bribery  of  some  of  the 
jurors  and  perjured  testimony  of  witnesses  for  the 
defense. 

The  case  shows  that  seventy  years  ago  money  was  as 
powerful  in  the  defense  of  criminals  as  now,  and  it  is 
a  dangerous  sign  in  our  form  of  government  when  it 
can  be  said  that  a  rich  man  need  not  fear  the  law. 

The  speech  to  the  jury  by  Edward  D.  Baker,  called 
the  Orator  of  the  Pacific  (p.  35),  was  a  splendid  effort, 
worthy  of  a  better  cause. 

The  second  Vigilance  Committee  was  organized  to 
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purge  the  city  of  its  corrupt  politicians.  The  proceed- 
ings of  this  remarkable  tribunal  (p.  55)  are  an  import- 
ant part  of  the  early  history  of  San  Francisco. 

After  the  Vigilance  Committee  of  1851  had  accomp- 
lished its  purpose  of  bringing  notorious  criminals  to 
justice  and  running  the  undesirables  out  of  the  state, 
the  people  resumed  attention  to  their  affairs  and  busi- 
ness, apparently  overlooking  and  neglecting  their  civic 
duties.  Gradually  the  city  filled  up  with  corrupt  poli- 
ticians from  eastern  cities,  familiar  with  every  crooked 
device  in  fixing  elections.  Through  ballot  stuffing  and 
intimidation  at  the  polls,  they  obtained  control  of  all 
elective  offices,  which  were  filled  by  unscrupulous  poli- 
ticians, for  the  single  purpose  of  looting  the  treasury 
to  enrich  themselves  at  the  expense  of  the  city.  The 
courts,  the  prosecutors  and  the  police  were  friends  of 
the  criminals,  and  there  followed  an  era  of  plunder  and 
crime  almost  unbelievable.  The  loot  amounted  in  a 
few  years  to  millions.  Murders  were  committed,  and 
murderers  went  unpunished.  The  limit  was  reached 
when  James  King  was  murdered  by  James  P.  Casey- 
for  his  vigorous  denunciation  of  the  crooks  in  his 
paper,    "The  Bulletin." 

In  the  life  of  Bret  Harte  (H.  C.  Merwin,  1911),  the 
author  says,  *  *  The  death  of  King  did  far  more  than  his 
life  could  have  done  to  purify  the  political  and  social 
atmosphere  of  California.  On  the  day  following  the 
murder,  the  Vigilance  Committee  was  organized,  and 
an  executive  committee,  consisting  chiefly  of  those  who 
had  managed  the  first  Vigilance  Committee  in  1851, 
was  chosen  as  the  practical  ruler  of  the  city.  It  wa& 
supported  by  a  band  of  three  thousand  men,  distrib- 
uted in  companies,  armed,  officered  and  well  drilled. 

2See  Trial  of  Casey,  p.  97. 
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For  two  months  and  a  half  the  executive  connnitteee 
remained  in  office,  exercising  its  power  with  marked 
judgment  and  moderation.  Four  men  were  hung, 
many  were  banished,  and  the  city  was  purged.  Having 
accomplished  its  work,  the  committee  disbanded,  but 
its  members  and  sympathizers  secured  control  of  the 
municipal  government  through  the  ordinary  legal 
channels,  and  for  twenty  years  administered  the  affairs 
of  the  city  mth  honesty  and  economy. ' ' 

Mr.  H.  H.  Bancroft,  the  historian  of  California,  after 
a  study  of  the  movement  in  all  its  phases,  says:^ 
"After  an  earnest,  and,  I  believe,  an  unbiased  study 
of  the  subject  with  as  much  willingness  at  the  outset 
to  condemn  as  to  praise,  the  secret  workings  of  the  in- 
stitution, the  motives  which  actuated  the  leading  spirits 
of  the  San  Francisco  Vigilance  Committee,  as  commu- 
nicated to  me  in  person,  their  purity  of  intent  and  ac- 
tion, the  high  moral  responsibility  which  they  felt  rest- 
ing upon  them,  and  the  conscientious  care  taken  that 
impartial  and  passionless  judgment  should  crown  all 
their  acts — with  these  as  well  as  the  existing  necessi- 
ties, the  outer  workings  of  the  system  and  its  success- 
ful results  all  before  me,  it  is  clear  to  my  mind  that  not 
only  was  the  movement  justifiable,  the  principle  a  wise 
and  righteous  one,  but  that  it  was  the  only  thing  under 
the  circumstances  that  could  have  saved  society;  and 
that  the  noble  men  who  staked  their  honor,  their  lives 
and  their  property  on  the  honest  earnestness  of  their 
endeavor  for  the  welfare  of  the  community,  are  deserv- 
ing the  immortal  gratitude  of  posterity.  Like  the 
senators  Cineas  found  at  Rome,  they  were  an  assembly 
of  kings,  above  the  law,  who  dealt  out  justice  fresh 
and  evenly  balanced  as  from  the  hand  of  the  Eternal. 

aPopular  Tribunals  II,  p.  686. 
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These  are  the  lessons  and  further,  free  enlightened 
and  progressive  peoples  will  not  always  submit  to  an- 
cient superstitions,  however  imposing  the  idea,  or  how- 
soever dear  the  names  by  which  they  have  been  accus- 
tomed to  hear  them  called — they  will  have  justice 
done." 

The  trials  of  James  P.  Casey,  Charles  Cora  (p.  97), 
Joseph  Hetherington  and  Philander  Brace  (p.  117), 
serve  to  show  the  inflexible  manner  in  which  the  Vigi- 
lance Committee  acted.  The  proceedings  were  short, 
and  the  committee  evidently  believed  them  guilty.  No 
witnesses  for  the  defense  were  heard,  and  the  sentence 
was  death. 

David  S.  Terry  (p.  125),  was  a  turbulent  character, 
utterly  unfit  for  his  position  as  Chief  Justice  of  the 
Supreme  Court  of  California.  In  his  very  able  speech, 
defending  himself  before  the  Vigilance  Tribunal,  he  de- 
scribed himself  as  the  very  opposite  of  what  his  actions 
showed  him  to  be.  He  was  forever  brawling,  and,  it 
seems,  always  went  heavily  armed.  His  end  was  what 
might  have  been  expected  from  his  actions  throughout 
life.  He  was  shot  by  the  special  guard  sent  from 
Washington  with  Justice  Field,  ^'and  died  with  his 
boots  on."    (See  Hill-Sharon  case,  p.  465.) 

The  trial  of  Edtvard  McGowan  (p.  166),  was  a  judic- 
ial farce.  It  is  described  by  California's  historian, 
''Bancroft  Popular  Tribunals"  (2-258)  in  these  words: 
"Napa  had  acquired  quite  a  reputation  in  those  days 
for  liberating  murderers.  It  was  quite  the  thing  if  you. 
had  killed  a  man,  to  go  to  Napa  to  be  cleared.  Law- 
yers, bar  keepers  and  hotel  proprietors  all  treated  such 
fellows  as  favored  them  with  their  patronage,  with 
every  kindness,  sending  them  their  choicest  viands  free 
of  charge.  Ned's  friends  were  of  a  class  that  drank 
often.     The  saloon  keepers  could  rely  on  them,  they 


xii  PREFACE  TO   VOLUME  FIFTEEN. 

were  always  thirsty.  Jailer,  judge  and  jury  were  all 
free  and  easy,  kind  and  lenient.  If  the  prisoner  had 
money  and  spent  it,  he  was  a  good  fellow,  and  need 
have  no  fear.  In  this  instance,  with  a  gravity  which 
challenges  our  credulity,  the  trial  turned  on  the  ques- 
tion of  whether  King  was  killed  by  Casey's  pistol  ball, 
or  by  the  physician  who  did  not  cure  him,  and  as  there 
was  no  other  plausible  ground  on  which  to  cleanse 
Ned's  skirts,  they  easily  found  two  physicians  who  tes- 
tified that,  in  their  opinion,  King  died  from  the  effects 
of  treatment  by  other  physicians,  to  whose  course  of 
practice  they  took  exceptions.  In  other  words,  it  was 
not  the  shooting  which  caused  King's  death,  but  the 
sickness  which  followed  the  shooting,  and  which  the 
physician  failed  to  cure. 

It  is  highly  probable  that  had  the  Vigilance  Commit- 
tee been  able  to  capture  McGowan,  he  would  have  been 
found  guilty  and  hanged.  McGowan 's  narrative 
shows  him  not  a  bad  man  at  heart,  but  rather  a  type 
of  the  rough  and  ready  adventurer  of  his  period.  A 
hard  drinker,  he  contradicted  all  the  theories  of  the 
prohibitionists,  as  he  lived  far  beyond  the  time  gener- 
ally allotted  by  nature  to  the  devotee  of  ice  water.  He 
was  honest  according  to  his  lights,  and  according  to 
the  view  of  the  machine  politician,  who  did  not  regard 
profiteering  at  the  public's  expense  as  wrong.  He  was 
a  faithful  friend,  a  good  parent,  and  a  man  that  had 
the  hosts  of  friends  he  had  must  have  had  some  good 
in  him.  After  he  was  acquitted  and  discharged,  he  re- 
turned to  San  Francisco,  and  he  was  seen  at  times  on 
the  streets  of  the  city  for  nearly  forty  years  after- 
wards, but  he  was  a  changed,  and  probably  a  harmless 
man."    (Hittell,  p.  647.) 

The  trial  of  Laura  Fair  (p.  197),  is  another  case 
showing  that  **the  wages  of  sin  is  death." 
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She  was  a  woman  of  violent  passions,  the  ruling  ones 
being  the  pursuit  of  men  and  money,  and  she  pursued 
both  intelligently  enough  while  health  and  beauty 
lasted. 

In  a  way,  perhaps,  she  really  cared  for  Crittendon, 
and  upon  his  final  rejection  of  her,  all  the  malignancy 
of  her  nature  was  aroused,  and  she  planned  to  kill  him. 
It  was  no  doubt  a  premeditated  murder,  and  so  thought 
the  jury.  The  trial  lasted  several  weeks,  with  a  strong 
array  of  counsel  on  both  sides.  The  speeches  to  the 
jury  were  long  and  forceful  arguments,  commencing 
on  April  15th,  and  ending  on  the  25th. 

The  defendant  had  a  fair  trial,  and  the  verdict  of 
guilty  was  deserved,  but  the  Supreme  Court  seems  to 
have  had  a  different  opinion,  for  a  new  trial  was  or- 
dered because  testimony  showing  the  bad  character  of 
the  defendant  was  admitted,  and  because  the  closing 
arguments  of  counsel  were  not  delivered  in  the  proper 
order.  Thus,  on  technicalities  which  affected  neither 
the  guilt  nor  innocence  of  the  accused,  the  work  of 
months,  costing  the  state  thousands  of  dollars,  was 
undone,  the  cause  of  justice  defeated,  and  another  mur- 
derer went  unpunished. 

It  had  been  hard  to  secure  a  jury  at  the  first  trial, 
and  on  the  second  trial,  when  it  came  to  finding  twelve 
men  who  had  not  heard  of  the  case  and  formed  some 
kind  of  an  opinion,  it  proved  ten  times  harder.  Prac- 
tically every  intelligent  man  in  the  entire  state  had 
read  the  newspapers  and  had  heard  the  case  dis- 
cussed, so  only  the  most  stupid  could  qualify. 

In  Bancroft's  Popular  Tribunals  (1-595),  he  says: 
**Many  years  have  now  elapsed  since  this  discharge, 
during  which  time  Mrs.  Fair  has  often  appeared  upon 
the  streets  of  San  Francisco,  apparently  no  more  in- 
sane than  others  who  have  not  killed  their  man.    She 


xiv  PREFACE  TO   VOLUME  FIFTEEN. 

does  not  claim  to  have  been  insane  long  before  the 
killing  nor  long  after.  Just  how  much  woman's  love 
and  woman's  hate,  fired  by  alchemic  passion  into  the 
metal  jealousy  is  sufficient  to  place  the  female  mind 
outside  itself,  let  doctors  and  lawyers  determine.  But 
to  discuss  the  question  is  idle  in  the  extreme.  No  un- 
biased mind,  of  average  intelligence,  for  a  moment 
doubted  that  this  woman  was  guilty  of  the  crime  of 
murder,  such  as  that  for  which  the  law  intended  those 
committing  it  should  die.  The  people  were  disap- 
pointed, indignant  that  the  tigress  should  be  let  loose 
upon  them;  but  patient  and  plodding  as  they  are,  they 
were  now  becoming  accustomed  to  unquestioning  obedi- 
ence. Nevertheless,  they  could  but  feel  humiliated  un- 
der the  issue  of  the  affair.  Yet  there  is  nothing  un- 
common about  it;  with  numberless  quibbles  and  tech- 
nicalities interposing  between  crime  and  punishment, 
with  a  profession  whose  members  glory  in  their  dex- 
terity in  clearing  the  guilty,  with  judges  so  blindly 
bound  to  form  as  to  be  senselessly  indifferent  to  the 
righteousness  of  a  cause,  and  with  juries  composed  of 
men  picked  indiscriminately  from  shops  and  ware- 
houses, whose  minds  are  unaccustomed  to  weighing 
evidence,  and  who  are  easily  swayed  by  their  sympa- 
thies and  influenced  by  their  prejudices,  we  must  ex- 
pect that  as  a  rule  the  guilty  poor  only  will  be  punished 
while  the  money  of  the  rich  buys  pardon.  Every  ap- 
pearance of  this  woman  upon  the  street  is  a  commen- 
tary on  the  injustice  of  our  judicial  system." 

And  Mr.  Young  says  in  "A  History,"  ''There  was 
not  one  thing  to  justify  the  second  verdict  of  acquittal, 
or  to  excite  any  sympathy  in  her  behalf,  yet  it  repre- 
sented a  good  deal  of  the  public  feeling  in  San  Fran- 
cisco. The  cause  of  this  was  resentment  against  the 
victim,  whose  treatment  of  his  wife  called  out  the  idea 
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*4t  served  him  right,"  indicative  of  a  revolt  against 
the  looseness  of  living  that  had  long  been  condoned  by 
a  too  tolerant  community." 

The  action  of  Sarah  Althea  Hill  (p.  465),  for  divorce 
and  alimony,  and  the  actions  that  grew  out  of  it  are 
cases  in  which  moral  turpitude  form  the  background. 
The  prominence  of  Sharon,  a  man  of  great  wealth,  and 
a  United  States  Senator,  attracted  the  notice  of  news- 
papers throughout  the  country,  which  printed  the  pro- 
ceedings of  the  trials  from  day  to  day,  and  which  were 
eagerly  read  by  the  public. 

Sarah  Althea  Hill  was  born  in  Cape  Girardeau,  Mis- 
souri. She  went  out  to  California  in  1870,  and  en- 
gaged in  speculation  in  stocks.  She  sprang  into 
fame  by  filing  suit  for  divorce  and  alimony  froni 
Senator  William  Sharon.  She  produced  a  written  con- 
tract of  marriage,  and  a  San  Francisco  judge  decided 
in  her  favor,  and  entered  a  decree  declaring  her  his 
wife,  granting  her  a  divorce,  giving  her  dower  and  ali- 
mony amounting  to  millions  of  dollars.  A  suit  had  be- 
gun by  Sharon's  lawyer  in  the  United  States  Court, 
to  have  the  alleged  marriage  contract  declared  a 
forgery  and  some  time  later  Justice  Field  of  the 
Supreme  Court  of  the  United  States  went  from  Wash- 
ington to  San  Francisco  to  decide  it.  In  the  mean- 
time, Judge  D.  S.  Terry,  who  had  been  tried  by  the 
Vigilance  Committee  of  1856  for  attempting  to  murder 
and  other  crimes,  and  who  had  killed  Senator  Brod- 
erick  in  a  duel,  had  become  one  of  Miss  Hill's  lawyers, 
and  had  made  her  his  ^vife.  He  was  a  man  of  tur- 
bulent habits  who  always  went  armed. 

When  Justice  Field  entered  the  San  Francisco  court 
room  to  deliver  his  judgment,  Terry  and  his  wife  were 
seated  at  the  lawyers'  table,  but  no  sooner  had  he  an- 
nounced his  decision  that  the  alleged  marriage  con- 
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tract  was  a  forgery  than  she  sprang  to  her  feet,  de- 
claring that  he  had  been  paid  for  it  by  the  heirs  of 
Sharon.  Justice  Field  ordered  her  removed,  when 
Terry,  drawing  a  bowie  knife,  shouted  that  no  one 
should  lay  hands  on  his  wife.  After  a  struggle,  the 
marshals  succeeded  in  overpowering  him,  and  both 
were  removed,  and  the  next  day  sent  to  prison  by  the 
Justice  for  contempt  of  court.  Justice  Field  returned 
to  his  duties  in  Washington,  followed  by  the  threats  of 
Judge  Terry  that  the  state  was  not  big  enough  to  hold 
both  of  them,  and  that  if  he  ever  came  back  he  would 
kill  him.  A  year  later  it  became  Justice  Field's  duty 
to  return  to  the  California  Circuit.  He  was  urged  by 
his  friends  not  to  risk  his  life  by  going  to  San  Fran- 
cisco, but  he  refused  to  be  intimidated.  The  Federal 
Department  of  Justice  sent  with  him  David  Neagle  as 
a  personal  guard.  Neagle  had  had  considerable  expe- 
rience in  the  bad  lands  of  Montana,  and  was  considered 
a  dead  shot.  After  attending  to  some  business  in  Los 
Angeles,  Justice  Field  took  the  train  to  San  Francisco, 
and  during  the  night  Terry  and  his  wife  boarded  the 
same  train,  and  the  next  morning  as  Justice  Field  and 
Neagle  sat  at  the  breakfast  table  at  the  station  res- 
taurant in  a  small  town,  Terry  and  his  wife  entered 
the  room.  They  took  seats  at  a  table,  but  in  a  few  min- 
utes Terry  rose,  passed  over  to  the  table  where  Justice 
Fields  sat,  and  struck  him  in  the  face.  Before  he 
could  do  anything  more,  a  bullet  from  Neagle 's  pistol 
stretched  him  lifeless  on  the  floor.  Mrs.  Terry  then 
appeared  at  the  door,  having  rushed  to  the  car  when 
Terry  left  his  seat  for  her  satchel,  in  which  was  her 
revolver. 

The  Hill-Sharon  case,  and  the  actions  that  followed 
it  were  sensational  in  the  highest  degree,  but  the  re- 
sult was,  that  after  years  of  litigation,  Sarah  Althea 
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Hill  never  succeeded  in  recovering  a  single  cent  from 
the  Nevada  Senator  or  from  his  estate.  After  the 
death  of  her  husband  she  became  a  mental  wreck,  and 
was  finally  committed  to  the  insane  asylum  at  Stock- 
ton, California,  where  she  is  still  living  in  apparently 
good  health,  but  hopelessly  insane. 

The  trials  of  these  cases  are  interesting  aside  from 
the  sensational  features  abounding  throughout. 

Evidently  Sharon  feared  that  in  the  event  of  his 
death  the  claims  of  the  adventuress  might  be  made 
good  against  his  estate,  or  he  may  have  had  in  mind 
forestalling  any  action  that  might  be  brought  in  the 
state  court,  and  hence  his  unusual  suit  to  have  the  al- 
leged contract  of  marriage  declared  a  forgery.  Judge 
Sawyer  remarked  at  the  outset,  * '  There  is  no  adequate 
remedy  at  law  for  complainant  against  the  claim  set 
up  under  the  alleged  contract,  and  no  means  at  law  to 
annul  it  at  the  suit  of  complainant."  He  then  pro- 
ceeded to  state  the  reasons  why  the  contract,  if  a  for- 
gery, should  be  cancelled.  The  case  established  a 
precedent. 

Questions  of  jurisdiction,  clashes  between  federal 
and  state  courts,  pleas  in  abatement,  writs  of  habeas 
corpus,  commitments  to  jail  for  contempt,  and  attacks 
on  judges  make  these  several  actions  remarkable  in 
the  history  of  our  courts,  and  all  because  of  the  avarice 
of  a  loose  woman,  and  the  immorality  of  a  man  in  high 
position ; 

"Thus  our  pleasant  vices 

Are  made  the  whips  to   scourge  us." 

The  trial  of  David  N eagle  (p.  593),  raised  another 
interesting  question  of  jurisdiction. 

Neagle  had  been  appointed  a  United  States  Marshal 
to  guard  the  person  of  Justice  Field  on  a  trip  to  Cali- 
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fornia  in  the  discharge  of  his  judicial  duties.  When 
Terry  assaulted  the  Justice,  Neagle  shot  him,  and  was 
arrested  by  state  authorities,  charged  with  murder, 
and  lodged  in  jail  at  Stockton. 

He  was  released  on  a  writ  of  habeas  corpus  by  the 
United  States  Court.  When  the  case  came  to  trial,  in 
rendering  his  decision,  Judge  Sawyer  declared  that  a 
United  States  Judge,  in  the  discharge  of  his  official 
duties,  is  under  the  protection  of  the  United  States, 
whether  he  be  in  court,  in  chambers,  on  the  street,  or 
anywhere  else.  That  Neagle,  a  United  States  marshal, 
accused  of  murder  while  defending  Justice  Field, 
should  be  tried  in  the  United  States  Court. 

The  decision  was  affirmed  by  the  United  States 
Supreme  Court,  and  the  opinion  delivered  by  Mr.  Jus- 
tice Miller,  set  forth  that  a  United  States  marshal 
charged  with  an  offence  done  in  pursuance  of  a 
law  of  the  United  States,  brought  before  a  Federal 
Court  by  habeas  corpus  and  discharged,  cannot  be 
afterwards  tried  in  the  state  courts. 

There  appeared  in  the  argument  of  this  case  in  the, 
Supreme  Court  of  the  United  States  with  the  Attorney- 
General,  the  two  great  lawyers,  Joseph  H.  Choat  and 
James  C.  Carter. 

The  criminal  annals  of  the  country  present  few  more 
revolting  crimes  than  those  of  Durrani  (p.  636),  con- 
victed on  purely  circumstantial  evidence  for  the  mur- 
der of  Blanche  Lamont.  The  case  has  been  denomi- 
nated ''the  crime  of  the  century."  These  cases  pre- 
sent a  study  for  criminologists  to  ascribe  a  motive. 
The  murders  were  committed  in  a  room  in  a  church, 
and  the  bodies  were  hid,  one  in  the  church  belfry,  and 
the  other  in  a  closet.  They  were  not  discovered  for  a 
number  of  davs. 
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Durrant  was  a  young  medical  student,  who  bore  an 
excellent  character.  He  joined  in  the  search  for  the 
missing  girls,  and  for  a  long  time  was  not  suspected. 
Finally  certain  facts  pointed  to  him.  He  was  arrested 
and  charged  with  both  murders.  The  state's  attorney 
concluded  to  try  him  first  for  the  murder  of  Blanche 
Lamont.  The  trial  lasted  several  weeks,  and  resulted 
in  a  verdict  of  guilty.  After  numberless  appeals  to 
higher  courts,  he  was  hung.  It  was  claimed  that  after 
the  trial  commenced,  additional  evidence  was  found  in 
the  case  of  Minnie  Williams  which  would  have  insured 
liis  conviction  if  tried  for  her  murder. 

Durrant  was  Assistant  Superintendent  of  a  Sunday 
School,  and  also  its  librarian.  He  was  in  his  third  year 
in  a  medical  school,  and  his  reputation  among  his  pro- 
fessors and  classmates  was  that  of  a  young  man  of 
fair  ability,  and  gentlemanly  in  his  bearing.  It  was 
said  that  after  his  conviction  had  been  affirmed,  that 
he  was  offered  $5,000.00  by  a  prominent  newspaper  for 
a  confession,  but  he  refused  the  offer.  Many  said  that 
his  execution  was  a  judicial  murder. 

He  displayed  great  courage  in  meeting  his  fate.  He 
declined  stimulants,  courteously  said  to  the  Warden 
that  he  would  waive  the  reading  of  the  death  warrant 
to  spare  him  an  unpleasant  duty,  and  remained  cool 
and  collected  until  the  trap  was  sprung. 

A.  S.  E. 
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THE  TRIAL  OF  VARIOUS  CRIMINALS  BY  THE 

FIRST   VIGILANCE  COMMITTEE,  SAN 

FRANCISCO,  CALIFORNIA,  185L 

THE    NARRATIVE. 

With  the  discovery  of  gold  in  California,  in  1848,  San 
Francisco,  which  in  the  spring  of  that  year  was  a  village  of 
800  souls,  speedily  became  a  metropolis.  From  every  part  of 
the  world  came  a  multitude  of  searchers  of  the  yellow  metal 
and  as  they  landed  on  their  way  to  the  mines  their  needs  had 
to  be  supplied.  In  the  spring  of  1849  the  population  of  the 
whole  state  was  not  more  than  100,000  and  in  a  few  months 
the  tide  of  emigration  was  found  for  the  most  part  scattered 
along  the  river  beds  and  gorges  of  the  western  slope  of  the 
Sierra  Nevada.  They  were  young,  healthy  and  vigorous 
men.  A  few  scamps  and  scoundrels  but  the  far  greater  part, 
though  rough  in  dress  and  not  over  nice  in  language,  were 
honest,  enterprising  and  industrious.  Labor  was  dignified 
and  honorable:  social  distinctions  were  entirely  obliterated 
and  every  man  passed  for  what  he  was.  And  though  gam- 
bling and  profanity  and  drinking  were  common  failings,  such 
things  as  thefts  and  robberies  were  almost  unknown.^ 

The  first  condition,  says  the  biographer  of  one  of  its  most 
famous  literary  men,^  was  almost  an  idyllic  one.  It  was  a 
period  of  honesty  and  good-will  such  as  never  existed  before 
except  in  the  imagination  of  Rousseau.  There  were  few  doors 
and  no  locks.  Gold  was  left  for  days  at  a  time  unguarded 
and  untouched.  *'A  year  ago,"  said  the  Sacramento  Tran- 
script in  October,  1850,  *'a  miner  could  have  left  his  bag  of 
dust  exhibited  to  full  view  and  absent  himself  a  week.  His 
tools  might  have  remained   unmolested  in  any  ravine  for 

1  Hittell  (T.  H.)  post  p.  14. 
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months  and  his  goods  and  chattels,  bed  and  bedding  might 
have  remained  along  the  highway  for  an  indefinite  period 
without  being  stolen."  There  was  much  drinking,  much 
gambling  and  some  murders  were  committed  in  the  heat  of 
passion ;  but  nowhere  else  in  the  world,  except  perhaps  in  the 
smaller  villages  of  the  United  States,  was  property  so  safe 
as  it  was  in  California.  ''I  have  not  heard,"  wrote  Dr.  Still- 
man  in  1849,  ''of  a  theft  or  crime  of  any  sort.  Firearms  are 
thrown  aside  as  useless  and  are  given  away  on  the  road." 
Grave  disputes  involving  the  title  to  vast  wealth  were  settled 
by  arbitration  without  the  raising  of  a  voice  in  anger  or  con- 
troversy. Even  in  Sacramento  and  San  Francisco  merchants 
left  their  goods  in  their  canvas  houses  and  tents,  open  to  any 
who  might  choose  to  enter  while  they  went  to  church  or 
walked  over  the  hills  on  Sundays.  Their  gold  was  equally 
unguarded  and  equally  safe.  "It  was  wonderful,"  said  a 
pioneer  early  in  the  Fifties,  "how  well  we  got  on  in  '49 
without  any  sort  of  government  beyond  the  universally  sanc- 
tioned action  of  the  people  and  I  have  often  since  questioned 
in  my  own  mind  if  we  might  not  have  got  on  just  the  same 
ever  since  and  saved  all  the  money  we  have  put  out  for 
thieving  legislation  and  selfish  office  holders."  Another 
pioneer  wrote:  "There  is  no  law  regarded  here  but  the 
natural  law  of  justice."  California  was  lawless  only  in  hav- 
ing no  laws  and  needing  none. 

Here  is  a  pen  picture  of  San  Francisco  in  1849 : 

"The  streets  and  Plaza  were  now  almost  constantly  filled  with 
a  changing  throng  representing  practically  all  the  races  of  the 
world,  many  in  their  native  costumes:  Chinamen,  Malays,  Negroes, 
Abyssinians,  Kanakas,  Fiji-Islanders,  Japanese,  Russians,  Turks, 
Jews,  Spaniards,  Mexicans,  Peruvians,  Chilenos,  Englishmen, 
Italians,  Frenchmen  and  Americans.  Among  this  motley  crowd 
(says  Soule)  scarcely  two  men  from  any  state  in  the  Union  could 
be  found  dressed  alike.  The  long-legged  boot  with  every  variety 
of  colored  top,  the  buckled-up  trousers,  serapes,  cloaks,  pea-jackets, 
broad  brimmed  slouch-hats  and  glazed  hats.  On  one,  if  not  on  three 
sides  of  the  Plaza  were  the  open  doors  of  the  "hell"  of  San  Fran- 
cisco. On  other  portions  stood  hotels,  stores  and  offices,  the  custom- 
house and  courts  of  law.  The  little  open  space  which  was  left  to 
the  crowds  was  occupied  by  a  multitude  of  nondescript  objects,  by 
horses,  mules  and  oxen  dragging  burdens  along,  boys  at  play,  stalls 
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with  sweetmeats,  newspapers,  prints,  toys.  The  average  age  of 
the  men  was  twenty-five  and  there  were  few  if  any  over  thirty. 
These  men  when  they  came  in  from  the  mines  wore  the  usual  red 
or  blue  flannel  shirt,  top  boots  almost  concealing  the  trouser  leg,  a 
heavy  leather  belt  in  which  two  pistols  and  a  knife  were  conspicu- 
ously displayed  and  on  their  heads  a  silk  hat.  This  last,  worn  at 
all  hours  was  a  sort  of  advertisement  of  its  proud  possessor's  good 
luck  at  the  mines."3 

But  early  in  1850  all  this  changed  and  in  a  short  time 
instead  of  the  days  when  a  miner's  property  was  sacred  and 
his  gold  dust  could  be  safely  left  in  his  open  tent,  it  became 
necessary  to  guard  it  with  as  sedulous  care  as  in  any  of  the 
older  countries  of  the  earth.  The  cause  of  this  was  the  influx 
by  that  time  of  criminals  in  great  numbers  from  all  parts  of 
the  world,  particularly  convicts  from  the  British  penal 
colonies  of  New  South  Wales  and  Van  Dieman's  Land.  By 
the  autumn  of  that  year  things  had  gone  from  bad  to  worse. 
There  was  hardly  a  crime  from  pocket-picking  to  murder 
that  was  not  common;  no  one  was  secure  in  his  property  or 
his  life.  Thefts,  robberies,  burglaries,  arsons  and  assassina- 
tions were  of  almost  daily  occurrence,  while  the  courts  with 
judges  and  officers  both  corrupt  and  inefficient,  afforded  no 
relief. 

From  this  class  there  was  organized  a  society  known  as 
The  Hounds  ostensibly  for  self  protection,  but  really  a  band 
of  self  licensed  robbers.  They  had  a  meeting  place  called 
Tammany  Hall;  they  had  their  leaders  to  conduct  their 
operations  and  apportion  the  spoils.  They  afterwards 
adopted  the  name  of  Regulators,  and  were  so  bold  with  their 
strength,  as  to  attempt  a  military  display;  armed  with 
revolver  and  bludgeon,  they  paraded  the  streets  on  Sunday 
with  fife  and  drum  and  flying  colors.  Their  outrages  they 
usually  perpetrated  at  dead  midnight.  They  invaded  stores, 
taverns,  and  houses,  and  demanded  whatever  they  desired; 
but  particularly  upon  foreigners  was  their  conduct  atrocious. 
They  entered  their  tents  or  dwellings,  robbed  and  pillaged 
them,  and  abused  them  in  the  most  barbarous  manner — often 
ending  with  murder.    At  this  time  there  was  scarcely  any 
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order  in  the  town;  no  police  force;  and  in  the  hot  pursuit 
for  gain  it  was  *  every  man  take  care  of  himself ; '  so  that  the 
Hounds  had  everything  their  own  way,  and  were  the  dread 
of  the  community.  Finally,  however,  a  series  of  the  most 
barbarous,  destructive  and  daring  attacks  were  perpetrated 
by  these  desperadoes,  on  a  Sunday  in  July,  which  at  last 
aroused  the  decent  citizens  to  a  determined  counteraction. 
Upon  this  occasion,  the  Hounds,  in  broad  daylight,  attacked, 
pillaged,  beat  and  abused  the  inoffensive  foreigners,  and 
wound  up  by  making  night  hideous  with  their  prowling  yells, 
throughout  the  streets  of  the  citj-.  The  following  Monday 
the  whole  decent  population  rose,  with  indignation  and  de- 
termination, to  put  these  vagabonds  down  and  out.  At  this 
time  San  Francisco  had  no  proper  municipal  organization. 
The  people,  therefore,  had  to  do  everything  for  themselves. 
They  accordingly  held  a  mass  meeting;  prominent  men  were 
appointed  judges  and  counsel  for  prosecution  and  defense, 
and  at  once  proceeded  with  the  trial  of  the  rioters.  A  jury 
found  them  guilty  of  riot,  robbery,  and  assault  with  intent  to 
kill.  Two  of  the  leaders,  and  most  active  and  daring  of  the 
desperadoes,  Roberts  and  Saunders,  were  sentenced  to  ten 
years  imprisonment,  with  hard  labor;  others  were  sentenced 
to  twelve  months  imprisonment,  in  whatever  manner  and 
place  the  government  might  direct.  Thus  ended  this  affair 
of  the  Hounds,  and  the  city  was  for  a  while  at  peace.* 

But  by  the  spring  of  1851  affairs  had  become  so  bad  again 
as  to  be  intolerable.  The  blackguards  were  in  the  ascendant. 
There  was  complete  immunity  from  liability  for  crime.  Since 
the  cleansing  of  the  city  in  the  summer  of  1850  by  the 
expulsion  of  the  so-called  "Hounds"  no  punishments  had 
been  inflicted  and  none  seemed  likely  to  be  inflicted.  Mean- 
while as  the  harvest  for  depredations  grew  wider  and  richer 
with  every  vessel  that  came  in  from  the  ocean  and  every 
express  that  arrived  from  the  mines,  it  began  to  be  found  that 
a  sort  of  combination  was  growing  up  among  the  scoundrels, 
having  its  ramifications  extending  upwards  to  some  of  the 
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high  officials   and  downwards  to  the  pettiest   pilferers  and 
vagrants  in  the  country.^ 

On  the  evening  of  February  10,  two  men  entered  the  store 
of  C.  J.  Jansen  &  Co.,  and  asked  to  see  some  blankets,  stating 
that  they  wished  to  purchase.  Mr.  Jansen  proceeded  to  show 
the  blankets  to  the  parties,  when  he  was  violently  struck  with 
a  slung-shot,  which  knocked  him  down.  He  was  then  most 
brutally  beaten  by  the  robbers,  and  left  insensible,  they  sup- 
posing him  to  be  dead.  The  robbers  then  proceeded  to  sack 
the  store  of  two  thousand  dollars,  and  fled.  The  next  day 
two  parties  were  arrested  who  were  supposed  to  be  the 
robbers.    Mr.  Jansen  identified  one  of  them  as  James  Stuart, 

sHittell  (T.  H.),  Vol.  3,  p.  312.    "There  was  a  particular  quarter 
of  San  Francisco  noted  as  the  rendezvous  of  these  scamps.     It  lay 
around  Clark's  Point  or  about  the  lower  ends  of  Pacific  and  Broad- 
way streets.     It  was  known  as  the  Sydney-town  of  San  Francisco, 
was  full  of  low  drinking  and  dance  houses  and  was  infamous  for 
its  constant  scenes  of  lewdness,   drunkenness   and  strife.     It  was 
dangerous  even  for  the  police  to  enter  these  lawless  precincts  and 
especially  to  attempt  to  make  arrests  unless  supported  by  a  very 
large  force.     When  the  great  fires  took  place,  bands  of  plunderers 
issued  from  these  haunts  of  dissipation  to  seize  money  or  whatever 
valuables  they  could  secure  and  carry  away.     With  their  plunder 
they  would  retreat  to  their  dens  and  defy  detection  or  apprehension. 
Individuals  belonging  to  their  number  were  on  various  occasions 
seen  in  the  act  of  kindling  inflammable  materials  in  outhouses  and 
secret  places  while  the  subsequent  confessions  of  numerous  criminals 
left  no   doubt  of  the  frequent  attempts  to  fire  the  city,  some  of 
which  had  unfortunately  been  too  successful.     At  the  same  time 
whenever  objection  was  made  or  resistance  offered  to  these  outrages, 
the  bowi«  knife  or  revolver  quieted  opposition  and  left  the  robbers 
practically   unmolested.     If   arrests   were   made   the  prisons   were 
insecure  and  there  was  little  or  no  difficulty  in  effecting  escapes. 
In  most   cases   the  trouble   of  escaping  however   was   avoided  by 
furnishing  bail;  and  as  the  bail  was  worthless  it  was  easy  to  pro- 
cure any  amount  of  it.    In  the  very  rare  cases  in  which  criminals 
were  ultimately  brought  to  trial,  convictions  were  next  to  impossible. 
Between    venal    judges,    corrupt    officials,    dishonest    jurors,    legal 
technicalities,  perjuries,  removals  of  witnesses  and  suppressions  of 
evidence,  acquittals  were  practically  sure.    There  was  no  fear  what- 
ever of  the  law  because  there  was  no  danger  that  any  one  could 
be  found  guilty  or  punished:    on  the  contrary  offenders  came  to 
regard  a  criminal  prosecution  as  a  farce,  dull  and  dreary  perhaps, 
but  perfectly  harmless   and   looked   upon   courts   as   a   protection 
against  the  possible  infliction  of  private  vengeance."    Id. 
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a  notorious  criminal  who  had  escaped  from  the  jail  at  Sacra- 
mento where  he  was  awaiting  trial  for  the  murder  of  Sheriff 
Moore  of  Auburn,  but  was  in  doubt  in  regard  to  the  other 
named  Windred. 

The  first  said  that  his  name  was  Thomas  Burdue  and  both 
denied  their  guilt.  During  their  examination  in  court  a  crowd 
of  5000  people  attempted  to  seize  and  lynch  them  but  were 
repulsed  by  the  local  militia  and  Mayor  Geary*^  addressed 
the  mob  imploring  them  to  let  the  law  take  its  course.  But 
after  a  public  meeting  called  by  leading  citizens  it  was  agreed 
that  they  should  be  tried  by  a  Popular  Tribunal  and  a  jury 
of  twelve  was  selected.  J.  R.  Spence  was  appointed  presiding 
judge  with  H.  R.  Bowie  and  Charles  L.  Ross,  associates ;  John 
E.  Townes,  sheriff,  W.  A.  Jones,  clerk,  "William  T.  Coleman,^ 
Prosecuting  Attorney  and  D.  0.  Shattuck  and  Hall  McAllis- 
ter,® counsel  for  the  prisoners.  The  witnesses  were  examined,- 
arguments  made  and  a  charge  given  by  the  presiding  judge. 
But  the  jury  could  not  agree  and  the  prisoners  were  handed 
back  to  the  authorities.  Windred  escaped  from  custody  but 
the  alleged  Stuart  was  sent  to  Marysville  where  he  was  con- 

6  Geary,  John  White  (1819-1873).  Born  Westmoreland  Co.  Pa. 
Educated  at  Jefferson  Coll.  Studied  and  practised  engineering  and 
served  in  the  Mexican  War;  removed  to  San  Francisco  1847  and 
became  its  first  Alcalde,  Post  master  and  Mayor;  returned  to 
Pennsylvania,  1852;  Territorial  Governor  of  Kansas,  1856;  Major 
General  in  Civil  War  and  Military  Governor  of  Savannah;  Governor 
of  Pa.  1866-1873. 

7  See  post,  p.  61. 

8 McAllister,  Hall  (1826-1888).  Born  in  Georgia  and  settled  in 
San  Francisco  1849.  (His  father  Matthew  Hall  McAllister,  after 
practising  law  in  Savannah  for  nearly  thirty  years,  followed  his 
son  to  California  in  1850  and  practised  law  in  San  Francisco  until 
he  was  appointed  by  President  Pierce  the  first  United  States  Circuit 
judge  for  California).  He  soon  acquired  a  large  practice  and  for 
years  was  regarded  as  the  leader  of  the  city  bar.  His  name  runs 
through  80  volumes  of  the  California  reports.  He  acquired  great 
wealth  and  honors  in  his  adopted  state  and  died  at  his  country 
residence  at  San  Raphael.  His  son  became  a  federal  judge  in 
Alaska.  "It  v/ould  be  impossible  to  attempt  to  name  all  of  the  most 
learned  among  our  early  California  lawyers,  but  first  among  those 
whom  the  writer  met  and  knew  was  Hall  McAllister.  All  in  all,  he 
was  the  ablest  lawyer  I  ever  knew."  M.  M.  Estee,  in  Shuck's  hist.. 
Bench  and  Bar  of  Cal.  391. 
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victed  of  the  murder  of  Sheriff  Moore  and  sentenced  to  be 
hanged.® 

The  San  Francisco  Vigilance  Committee  of  1851  had  its 
birth  in  a  conference  between  three  of  its  leading  citizens, 
James  Neal,  George  Oakes  and  Samuel  Brannan/"  on  June  8, 

9  When  the  real  James  Stuart  was  discovered  The  Vigilance 
Committee  notified  the  authorities  and  his  sentence  was  annulled 
and  he  was  released.  On  his  return  to  San  Francisco,  a  large 
subscription  was  raised  and  paid  to  him  as  a  compensation  for  the 
suffering  to  which  he  had  been  unjustly  subjected. 

10  Brannan,  Samuel  (1819-1889).  Born,  Saco,  Maine;  removed 
to  Lake  County,  O.,  1833,  where  he  became  apprenticed  in  letter- 
press printing;  in  1836-7  went  into  great  land  speculation,  but  came 
out  penniless.  In  1837  resumed  printing  trade  and  travelled  the 
country  as  a  journeyman  printer.  In  1842  joined  the  Mormons  and 
published  for  them  in  New  York  a  weekly  paper,  the  "New  York 
Messenger."  In  1846  started  a  project  for  a  colony  (mostly  Mor- 
mons) in  California.  On  July  31,  1846,  landed  in  San  Francisco 
(then  "Yerba  Buena").  Erected  the  same  year  two  flour-mills  in 
the  existing  "Clay  street."  In  Jan.  1847  projected  and  published  a 
weekly  newspaper  the  "California  Star,"  the  first  journal  to  appear 
in  San  Francisco  and  the  parent  of  the  "Alta  California;"  in  the 
fall  of  1847  started  a  store  at  Sutter's  Fort  under  the  name  of 
"C.  C.  Smith  &  Co.",  the  first  establishment  of  its  kind  in  Sacra- 
mento Valley;  in  the  spring  of  1848  bought  out  Smith  and  changed 
firm  name  to  "Brannan  &  Co."  In  1849  returned  to  San  Francisco 
and  carried  on  business  in  China  merchandise  as  "Osborn  &  Bran- 
nan," and  in  that  year  helped  to  extirpate  the  Hounds  from  the 
town.  A  member  of  first  regular  Town-Council  (1849).  President 
of  "Vigilance  Committee"  (1851).  State  Senator  1853.  From  1857 
to  1864  was  the  richest  man  in  California.  Presidential  Elect. 
(Republican  1864).  In  1866  suffered  financial  reverses;  went  to 
Mexico  City,  loaned  Mexican  government  money  during  Maximilian 
war,  equipped  a  Company  of  Americans  who  served  the  republic 
as  the  "Brannan  Contingent."  Returned  to  California  and  died  at 
Escondido,  San  Diego  Co.  See  Soule,  F.,  "Annals  of  San  Francisco, 
1855."  Davis,  W.  J.,  "Illustrated  History  of  Sacramento  County, 
1890."    San  Francisco  Chronicle,  May  7,  1889. 

"To  Mr.  Brannan  the  highest  praise  is  due.  Peculiar  as  he  was  in 
some  respects,  I  cannot  but  regard  his  connection  with  the  first 
Vigilance  Committee  as  the  brightest  epoch  of  his  eventful  life;  and 
as  long  as  society  holds  its  course  in  San  Francisco  his  name  should 
be  held  in  honored  and  grateful  rememhrance.  With  the  most 
cheerful  recklessness  he  threw  his  life  and  wealth  into  the  scale, 
anything  and  every  thing  he  possessed  was  at  the  disposal  of  the 
Committee  free  of  any  charge;"  Popular  Tribunals  (Bancroft) 
1-209. 

"Sam  Brannan  men  called  him,  and  sometimes  plain  Sam.  *  *  • 
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at  which  they  agreed  to  call  a  meeting  of  citizens  who  stood 
for  law  and  order  and  whose  discretion  could  be  relied  on,  at 
the  California  Engine  House  the  next  day.  A  large  number 
responded,  the  name  Vigilance  Committee  was  selected,"  and 

Though  for  a  time  one  of  the  most  prominent  men  in  California, 
one  of  the  wealthiest — I  do  not  say  one  of  the  most  highly 
esteemed — the  subriquet  Sam  was  used  instinctively  as  the  synonym 
of  the  individual.  It  was  only  once  within  my  recollection  when 
he  assumed  the  role  of  banker,  that  these  titles  of  respectability 
were  affected,  and  then  the  sensitive  public  seemed  shy  of  him  and 
the  project  was  abandoned.  Sam  Brannan,  banker,  would  have 
been  a  tangible  reality,  however  hirsute  or  churlish  he  may  have 
been,  but  Samuel  Brannan  Esquire,  Banker  was  a  social  myth,  a 
far-away,  incorporeal  thing.  When  Sam  was  a  saint  appellations 
of  reverence  were  not  out  of  place,  but  saturated  with  the  avarice 
and  strong  drink  incident  to  California,  since  his  arrival  here  Sam 
has  been  no  saint.  It  is  true  he  followed  preaching  as  a  Mormon 
leader,  priest  or  prophet,  for  a  short  time  after  landing  at  San 
Francisco,  but  when  the  enlightened  brethren  declined  the  further 
payment  of  tithes  he  cursed  them,  told  them  to  go  to  hell  while  he 
went — his  way.  Monogomous  or  polygamous  doctrines  never 
troubled  him  much,  judging  from  his  flaming  devotion  to  the  tender 
passion;  in  fact  in  the  not  wholly  pleasurable  scrutiny  of  his  life 
and  character  my  labors  have  forced  upon  me,  judging  from  the 
record  since  1848  and  from  practices  notorious  for  more  than  a 
quarter  of  a  century,  I  have  often  wondered  what  Sam  did  preach 
when  he  was  a  Mormon  elder.  But  as  Casey  said  of  his  Sing  Sing 
experiences,  Sam's  early  piety  should  not  now  be  raked  up  against 
him.  He  was  a  leader  in  Israel  as  long  as  it  paid;  and  all  wise 
leaders  lay  down  their  arms  when  the  remuneration  fails,  for  in 
religion  as  in  war,  money  is  half  the  battle.  Yet  with  all  these 
repulsive  qualities  flung  in  with  other  scarcely  more  palatable 
ingredients  to  the  composition  of  this  character,  the  occasion  of  1851, 
as  I  have  before  remarked,  needed  just  such  an  instrument. 
Analyze  still  closer  the  qualities  here  present  and  see  how  well  they 
fit  the  exigency.  Principle  we  regard  as  a  nobler  and  more  desir- 
able quality  than  unbridled  passion;  yet  principle  alone  would  not 
have  struck  the  sudden  blow  that  stunned  the  monster  of  1851. 
An  evenly  balanced  mind  wherein  justice  calmly  sits  and  soothing 
piety  and  all  the  sweet  amenities  of  life  find  welcome,  we  look 
upon  as  more  lovely  than  the  ruling  power  of  man  roused  to  vin- 
dictive hate  and  bloody  revenge;  and  yet  neither  justice,  piety, 
nor  civility  alone  would  have  delivered  the  city  in  1851.  The 
disease  was  passionate,  hateful,  bloody;  so  were  the  times,  and 
bloody,  hateful,  passionate  must  be  the  cure.  To  odious,  soul- 
bespattered,  spiteful  Sam  the  commonwealth  of  California  owes 
much."    II  Id.,  116. 

11  The  origin  of  the  term  Vigilance  Committee,  says  Bancroft,  was 
spontaneous.    At  the  first  meeting  the  question  of  a  name  arose. 
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a  constitution^-  and  by-laws  adopted  and  signed  with,  more 

One  member  suggested  Regulators  but  this  word  smacked  too  much 
of  the  Hounds  period.  Secret  Committee  was  proposed  and 
rejected,  and  so  was  Committee  of  Public  Safety  which  found  some 
supporters  as  conveying  the  idea  of  protection  that  the  association 
sought  to  throw  around  every  citizen.  But  when  the  term  Com- 
mittee of  Vigilance  was  proposed  it  took  precedence  at  once, 
embodying  the  sentiment  of  watchfulness  with  those  of  circumspec- 
tion, care  and  protection.  It  was  unanimously  adopted  and  as  the 
expression  of  a  unique  human  association  will  so  stand  to  the  end 
of  time.    Popular  Tribunals  1-207. 

12  Whereas,  it  has  become  apparent  to  the  citizens  of  San  Fran- 
cisco that  there  is  no  security  for  life  and  property,  either  under 
the  regulations  of  society  as  it  at  present  exists,  or  under  the  law 
as  now  administered;  therefore,  the  citizens,  whose  names  are 
hereunto  attached,  do  unite  themselves  into  an  association  for  the 
maintenance  of  the  peace  and  good  order  of  society,  and  the  preser- 
vation of  the  lives  and  property  of  the  citizens  of  San  Francisco, 
and  do  bind  ourselves,  each  unto  the  other,  to  do  and  perform  every 
lawful  act  for  the  maintenance  of  law  and  order,  and  to  sustain  the 
laws  when  faithfully  and  properly  administered;  but  we  are  deter- 
mined that  no  thief,  burglar,  incendiary  or  assassin,  shall  escape 
punishment,  either  by  the  quibbles  of  the  law,  the  insecurity  of 
prisons,  or  a  laxity  of  those  who  pretend  to  administer  justice.  And 
to  secure  the  objects  of  this  association  we  do  hereby  agree: 

1.  That  the  name  and  style  of  the  association  shall  be  the  Com- 
mittee of  Vigilance,  for  the  protection  of  the  lives  and  property  of 
the  citizens  and  residents  of  the  city  of  San  Francisco. 

2.  That  there  shall  be  a  room  selected  for  the  meeting  and 
deliberation  of  this  committee,  at  which  there  shall  be  one  or  more 
members  of  the  committee,  appointed  for  that  purpose,  in  constant 
attendance,  at  all  hours  of  the  day  and  night,  to  receive  the  report 
of  any  member  of  the  association,  or  of  any  other  person  or  persons 
whatsoever,  of  any  act  of  violence  done  to  the  person  or  property 
of  any  citizen  of  San  Francisco;  and  if  in  the  judgment  of  the 
member  or  members  of  the  committee  present,  it  be  such  an  act 
as  justifies  the  interference  of  the  committee,  either  in  aiding  in 
the  execution  of  the  laws,  or  the  prompt  and  summary  punishment 
of  the  offender,  the  committee  shall  be  at  once  assembled  for  the 
purpose  of  taking  such  action  as  a  majority  of  the  committee  when 
assembled  shall  determine  upon. 

3.  That  it  shall  be  the  duty  of  any  member  or  members  of  the 
committee  on  duty  at  the  committee  room,  whenever  a  general 
assemblage  of  the  committee  is  deemed  necessary,  to  cause  a  call  to 
be  made  by  two  strokes  upon  a  bell,  which  shall  be  repeated  with 
a  pause  of  one  minute,  between  each  alarm.  The  alarm  to  be  struck 
until  ordered  to  be  stopped. 

4.  That  when  the  committee  have  assembled  for  action,  the 
decision  of  a  majority  present  shall  be  binding  upon  the  whole 
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than  200  names.^^  They  established  a  watchword  and  a  signal- 
taps  on  the  California  Fire  Company's  bell. 

committee,  and  that  those  members  of  the  committee  whose  names 
are  hereunto  attached,  do  pledge  their  honor,  and  hereby  bind 
themselves,  to  defend  and  sustain  each  other  in  carrying  out  the 
determined  action  of  this  committee  at  the  hazard  of  their  lives  and 
their  fortunes. 

5.  That  there  shall  be  chosen  monthly  a  president,  secretary 
and  treasurer,  and  it  shall  be  the  duty  of  the  secretary  to  detail  the 
members  required  to  be  in  daily  attendance  at  the  committee  room. 

A  sergeant-at-arms  shall  be  appointed,  whose  duty  it  shall  be  to 
notify  such  members  of  their  details  for  duty.  The  sergeant-at- 
arms  shall  reside  at  and  be  in  constant  attendance  at  the  committee 
room. 

There  shall  be  a  standing  committee  of  finance,  and  qualification, 
consisting  of  five  each,  and  no  person  shall  be  admitted  a  member 
of  this  association  unless  he  be  a  respectable  citizen,  and  approved 
of  by  the  committee  on  qualification  before  admission." 

13  Selim  Woodworth  was  the  first  President  of  the  General  Com- 
mittee and  Samuel  Brannan  the  first  President  of  the  Executive 
Committee.  Isaac  Bluxome,  jr,  was  secretary  and  Eugene  Deles- 
sert.  Treasurer.  Brannan's  term  of  office  expired  in  three  months; 
then  Stephen  Payran  was  made  President  of  the  Executive  Com- 
mittee and  after  him  Gerritt  W.  Ryckman.  *  *  *  in  July  1851 
Mr.  Brannan  sent  in  his  resignation  as  President  of  the  Association 
and  as  a  member  of  the  Executive  Committee.  It  seems  that  some 
sharp  words  had  passed  between  him  and  McDuflSe,  sergeant  at 
arms.  Mr.  Brannan  was  just  the  man  to  incite  a  revolution  but  he 
was  not  a  man  to  conduct  one  *  *  *  The  cause  owed  much  to 
Mr.  Brannan  and  that  it  needed  him  less  now  was  not  sufficient 
reason  in  the  eyes  of  his  associates  that  he  should  be  sacrificed 
to  his  own  irascibility.  So  a  committee  was  appointed  to  heal 
the  feud  between  the  officers.  *  *  *  Payran  was  of  the  Executive 
Committee  one  of  the  leading  spirits.  He  was  a  man  of  dignity 
and  courage  and  ready  alike  with  tongue  and  pen.  He  had  been  a 
copyist  in  Philadelphia  and  took  down  testimony  rapidly  and  easily. 

*  *  *  Selim  Woodworth  was  more  than  man  in  some  things  and 
less  than  man  in  others.  In  certain  directions  he  seemed  inspired 
with  superhuman  instincts  and  energy  while  in  others  he  was  but  a 
boy.     He  was  eminently  a  good  fellow  and  of  tender  sensibilities 

*  *  *  but  when  it  came  to  duty,  suddenly  all  nonsense  disappeared 
and  strength  and  courage  came  in  all  the  glorious  perfections  of 
developed  manhood.     In  money  matters  he  was  the  soul  of  honor. 

*  *  *  George  W.  Ryckman  the  third  President  was  from  Albany 
N.  Y.  and  came  to  California  on  the  steamer  Unicorn,  October,  1849. 

I  never  saw  in  any  human  being  such  reckless  indifference  to 
consequences  in  regard  to  the  penalties  to  which  he  subiected  him- 
self in  participating  in  such  a  movement  as  was  manifest  in 
Ryckman.     He  was  well  advanced  in  years  when  I  first  saw  him 
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The  very  next  day  a  brazen  robbery  occurred — the  stealing 
of  a  safe  containing  money  from  a  mercantile  office  by  a 
notorious  criminal,  named  John  Jenkins.  The  thief  was 
caught,  the  alarm  brought  the  members  to  their  quarters,  and 
the  Executive  Committee,  of  which  Mr.  Brannan  was  Chair- 

and  though  his  voice  was  often  tremulous  in  our  conversations,  his 
■whole  frame  shook  with  indignant  energy  when  he  talked  of  the 
threats  and  intimidations  which  were  constantly  thrown  at  him. 
He  possessed  a  wonderful  faculty  for  gaining  the  confidence  of  the 
accused,  of  winning  them  over  to  make  a  free  confession  of  their 
guilt  and  that  without  committing  himself  by  promise  of  pardon 
or  otherwise.  The  very  frankness  of  his  deep  determination  was 
contagious.  "I  will  tell  you,  Mr.  Ryckman,"  said  one  poor  fellow 
to  him,  "for  I  know  you  will  do  right,  but  all  hell  couldn't  open 
my  mouth  to  those  others."  His  very  presence  inspired  faith  and 
invited  confidence.  His  broad  face  and  truthful  searching  eye,  his 
features,  massive  with  weighty  purpose  an9  benignant  rectitude; 
his  voice  low,  kind  but  resolute;  his  step,  his  bearing,  all  were 
indictative  of  candor,  singleness  of  heart  and  conscientiousness, 
obdurate,  but  sympathetic  and  unsinful.  Thus  it  was  that  while 
he  hanged  these  men,  they  not  only  feared  and  respected  him  but 
they  almost  loved  him.  If  Mr.  Ryckman  had  the  say  about  it  they 
felt  in  some  way  they  would  be  freed;  and  yet  this  kind  inquisitor 
of  theirs  was  usually  the  first  to  tell  them  they  deserved  to  hang 
and  should  be  hanged.  While  inactive  Mr.  Ryckman  devoted  almost 
his  entire  time  to  the  work  of  the  committee.  During  the  nine 
months  from  the  first  of  June  he  devoted  scarcely  five  whole  days 
to  his  own  private  business.  More  than  once  he  v,^as  dogged  about 
the  streets  by  those  who  had  threatened  to  assassinate  him  but  he 
never  was  for  a  moment  off  his  guard.  Sometimes  he  would  walk 
straight  up  to  the  scoundrels  and  warn  them  to  leave  the  city 
instantly  and  they  usually  obeyed.  They  were  much  more  afraid 
of  him  than  he  was  of  them.  He  had  a  way  of  disguising  himself 
and  mingling  with  them  and  then  suddenly  discovering  himself. 
Mr.  Ryckman  did  not  regard  the  new  organization  in  1856  with 
favor.  Perhaps  a  tinge  of  jealousy  colored  its  character  in  his 
eyes.  Or  it  may  be,  like  Robespierre,  his  willingness  to  participate 
in  capital  punishments  increased  with  age.  But  society  had 
changed  since  1851  and  in  1856  a  new  element  with  new  leaders 
marshalled  to  the  front.  "The  Vigilance  Committee  of  '56  assumed 
to  be  the  vigilance  of  '51,"  he  said  to  me  one  day,  "but  it  was  not. 
They  came  to  me  to  join  them  and  bring  the  old  colors  but  I  would 
do  neither.  I  went  down  to  one  of  their  meetings  and  I  told  them 
they  needed  some  one  to  govern  them  instead  of  their  assuming  the 
government  of  others.  I  got  out  of  patience  with  their  silky,  milky 
■way  of  managing  Terry's  case.  He  ought  to  haA^e  been  hanged^ 
I  rebuked  Coleman  very  severely  for  some  timid  act  in  the  '5S 
Committee,"    Bancroft  I,  p.  250. 
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man,  immediately  tried  and  convicted  him  and  sentenced  him 
to  be  hanged  in  an  hour — the  members  of  the  Vigilance  Com- 
mittee by  the  score  waiting  in  front  of  the  building  for  the 
verdict.  Mr.  Brannan  appeared,  announced  the  result  and 
asked,  ''Does  the  action  of  your  Committee  meet  your  ap- 
proval?" A  chorus  of  ayes  was  the  response.  And  on  the 
Plaza  in  front  of  the  adobe  Custom  House,  the  prisoner  was 
hanged,  a  hundred  hands  helping  to  pull  the  rope. 

The  hanging  of  Jenkins  had  a  most  salutary  effect  on  the 
criminal  class  and  many  of  them  fled  from  the  city.  But 
some  individuals  having  thrown  obstacles  in  the  way  of  the 
committee,  the  following  public  notice  was  issued  by  that 
body: 

VIGH-ANCE    COMMITTEE    ROOM 

It  having  become  necessary  to  the  peace  and  quiet  of  this  com- 
munity, that  all  criminals  and  abettors  in  crime,  should  be  driven 
from  among  us;  no  good  citizen,  having  the  welfare  of  San  Fran- 
cisco at  heart,  will  deny  the  Committee  of  Vigilance  such  informa- 
tion as  will  enable  them  to  carry  out  the  above  object.  Nor  will 
they  interfere  with  said  committee  when  they  may  deem  it  best  to 
search  any  premises  for  suspicious  characters  or  stolen  property; 
therefore  Resolved,  That  we,  the  Vigilance  Committee,  claim  to  our- 
selves the  right  to  enter  any  person  or  person's  premises,  when  we 
have  good  reason  to  believe  that  we  shall  find  evidence  to  substan- 
tiate and  carry  out  the  object  of  this  body.  And  further,  deeming 
ourselves  engaged  in  good  and  just  cause,  we  intend  to  maintain  it. 

By  Order  of 
Vigilance  Committee,  No.  67,  Secretary. 

In  July  the  real  James  Stuart  fell  into  the  hands  of  the 
Committee.  Brought  before  it  for  trial  he  confessed  to  a 
number  of  crimes  and  was  sentenced  to  be  hanged.^* 

Colonel  Jonathan  D.  Stevenson  addressed  the  mass  of 
people  assembled  in  front  of  the  Committee  Rooms,  stating 
the  facts,  the  prisoner's  history  and  the  penalty  imposed.    To 

14  He  was  an  Englishman  and  had  been  transported  at  an  early 
age  to  Australia,  for  forgery.  From  there  he  had  escaped  and 
wandered  from  place  to  place,  pursuing  a  career  of  crime,  until 
he  finally  reached  California  and  during  his  short  residence  here 
he  was  supposed  to  have  committed  more  crimes  than  any  other 
scoundrel  unhanged."    Hittell,  p.  324. 
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his  inquiry,  Do  you  approve  his  sentence  and  his  immediate 
execution?  a  great  chorus  of  yes  was  the  response.  The 
prisoner  was  then  allowed  two  hours'  grace,  during  which 
time  the  committee,  four  hundred  in  number,  sat  grimly  on 
their  seats.  They  felt  the  responsibility  of  the  task  before 
them,  but  did  not  hesitate.  The  condemned  was  led  before 
them  under  a  strong  guard,  the  rest  of  the  committee  follow- 
ing in  orderly  line  behind.  A  great  crowd  of  citizens  fol- 
lowed. He  was  taken  down  Battery  street  to  the  end  of  the 
Market  street  wharf  where  every  thing  had  been  previously 
arranged  for  the  execution.  The  fatal  rope  was  adjusted  and 
the  condemned  hoisted  up  with  a  derrick. 

Samuel  Whittaker  and  Robert  McKenzie  were  the  next  to 
suffer.  They  were  old  associates  of  Stuart  and  after  a  trial 
and  con\action  of  various  heinous  crimes,  of  which  they 
finally  confessed  their  guilt,  they  were  sentenced  to  be  hanged. 
But  before  the  sentence  could  be  carried  out  they  were  taken 
from  the  committee  by  the  sheriff  and  lodged  in  the  City  jail. 
But  on  Sunday,  August  24,  while  the  prisoners  in  the  county 
jail  were  attending  religious  services  an  armed  party,  consist- 
ing of  thirty-six  members  of  the  Committee,  made  a  forcible 
entry  into  the  midst  of  the  congregation.  There  was  some 
slight  show  of  defense  by  the  jailors  and  guards,  but  the 
Vigilantes  were  irresistible.  They  asked  for  nothing  and 
wanted  nothing  except  Whittaker  and  McKenzie,  and  seizing 
them  they  hurried  them  out  into  the  street  and  into  a  coach 
that  was  in  waiting  and  drove  off  at  full  speed  to  the  vigi- 
lance headquarters.  At  the  same  time  the  bell  of  Monumental 
Engine  House  began  tolling  rapidly  and  loudly — a  stroke  that 
was  well  understood  to  mean  a  vigilance  execution.  At  the 
sound  immense  crowds  from  every  direction  poured  into  the 
streets  about  the  committee  rooms.  Over  two  of  the  openings 
intended  for  the  reception  of  goods  into  the  second  story, 
projected  beams  and  at  the  end  of  each  of  these  beams  was  a 
block  and  tackle.  The  prisoners  were  hanged  by  the  neck 
from  these  beams — the  loose  ends  of  the  tackle  being  held  by 
members  of  the  Committee  inside  the  building.  Six  thousand 
persons  witnessed  the  execution,  and  as  the  wretches  were 
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pushed  out  of  the  openings  and  swung  off,  there  was  a  loud 
and  general  shout  of  satisfaction  from  the  multitude.^^ 

The  next  grand  jury,  convinced  that  the  Vigilance  Com- 
mittee was  not  only  too  powerful  to  be  seriously  interfered 
with  in  the  city  of  San  Francisco,  but  that  it  had  the  moral 
support  of  the  better  classes  of  people  throughout  the  state, 
said  in  its  report : 

"When  we  recall  the  delays,  inefficient,  and  we  believe  that  with 
truth  it  may  be  said,  the  corrupt  administration  of  the  law,  the 
incapacity  and  indifference  of  those  who  are  its  sworn  guardians 
and  ministers,  the  frequent  disregard  of  duty,  and  impatience  while 
attending  to  perform, manifested  by  soyne  of  our  judges;  the  many 
notorious  villains  who  have  gone  unpunished,  lead  us  to  the  belief 
that  the  association  of  Vigilantes  have  been  governed  by  a  feeling 
of  opposition  to  the  manner  in  which  the  law  has  been  performed, 
rather  than  a  disregard  to  the  law  itself.  *  *  *  The  grand  jurors 
whilst  they  deplore  their  acts,  believe  that  the  Vigilance  Committee, 
at  great  personal  sacrifice  to  themselves,  have  been  influenced  by 
no  malice,  personal  or  private;  that  their  only  incentive  was  the 
welfare  of  the  community.  To  the  members  of  the  Vigilance  Com- 
mittee we  are  indebted  for  much  valuable  information  and  many 
important  witnesses." 

Murder  and  theft  occupied  the  chief  attention  of  the  Com- 
mittee, but  idlers  and  suspected  persons  were  narrowly 
watched.  Trials  were  not  always  given;  the  known  bad 
characters  were  notified  to  leave;  if  they  did  not  they  were 
at  once  shipped  to  Australia  or  some  other  foreign  port.  And 
it  watched  the  incoming  vessels  and  sent  back  to  where  they 
came  from;  all  persons  presumed  to  be  criminals. 

The  necessity  of  protection  against  the  criminal  classes 
which  the  regularly  constituted  tribunals  were  unable  to 
afford,  was  felt  in  every  quarter;  and  the  methodical  com- 
pleteness and  efficiency  of  the  San  Francisco  organization 
induced  many  of  the  towns  of  the  interior,  among  them  Sacra- 
mento, Stockton,  Marysville,  San  Jose  and  various  mining 
camps,  to  organize  committees  of  their  own  which  immediately 
opened  communication  and  affiliated  with  the  San  Francisco 
committee.     In  a  short  time  there  was  a  complete  network 

isHittell  (T.  H.),  329. 
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of  information  and  service  between  different  parts  of  the 
country  and  many  of  the  scamps  who  had  been  driven  from 
San  Francisco  and  sought  safety  in  the  mines,  either  met 
their  fate  there  or  were  driven  further.  And  for  a  few  years 
at  least,  there  was  some  security  and  safety  for  life  and 
property  in  San  Francisco. 

Soon  after  this  the  Committee  vacated  its  rooms  and  ceased 
to  hold  meetings  or  further  to  act.  But  it  did  not  formally 
dissolve  and  for  the  next  five  years  and  until  it  was  in  effect 
revived,  under  the  demands  of  new  exigencies  by  the  forma- 
tion of  the  Second  Committee  of  1856  it  was  well  understood 
that  its  members,  while  willing  to  leave  the  further  adminis- 
tration of  criminal  justice  in  the  hands  of  the  regular  authori- 
ties, were  nevertheless  ready  at  any  time,  if  public  necessity 
required,  to  return  to  their  vacated  rooms,  form  again  into 
ranks  of  citizen  soldiery  and  organize  anew  their  tribunals 
that  recognized  no  delays  and  knew  no  fear  or  favor.^^ 

lemttell  (T.  H.)  ante. 


THE  TRIAL  OF  CHARLES    CORA  FOR  THE 

MURDER  OF  WILLIAM  H.  RICHARSON, 

SAN  FRANCISCO,  CALIFORNIA,  1856. 

THE    NARRATIVE. 

On  the  evening  of  November  17,  1855,  General  William  H. 
Richardson,^  United  States  Marshal  for  California,  was  shot 
and  instantly  killed  by  Charles  Cora,-  a  gambler  on  Clay 
street,  San  Francisco.  There  had  been  a  quarrel  between 
the  two  men  over  the  circumstances  of  their  attendance  at  the 
theatre  a  few  nights  before.  Cora  had  brought  a  notorious 
woman  of  wealth  who  went  by  his  name,^  into  the  dress-circle 
where  Richardson  was  seated  with  his  wife,  and  the  General 
had  expressed  his  indignation  in  the  hearing  of  Cora  and  the 
woman,*  The  character  and  standing  of  the  victim  as  opposed 
to  that  of  the  slayer  made  the  homicide  peculiarly  odious  in 
the  popular  mind;  the  press  denounced  it  with  much  heat' 

1  He  was  born  in  1823  in  Washington  D.  C.  and  came  to  California 
with  the  Pioneers.  He  became  Quarter  Master  General  of  the  State 
Militia  in  1851  and  was  a  delegate  to  the  Democratic  National 
Convention  that  nominated  President  Pierce  in  1852.  In  March 
1853  he  was  appointed  United  States  Marshal  for  the  District  of 
Northern  California. 

2  He  was  an  Italian. 

3  Though  she  called  herself  Belle  Cora  her  name  was  Arabella 
Ryan.  She  was  a  native  of  Baltimore,  Md.,  and  at  the  time  was 
29  years  old.  She  continued  her  residence  and  occupation  in  San 
Francisco  until  her  death  in  February  1862.  A  short  history  of 
her  life  was  published  and  circulated.  See,  Eloquence  of  the  Far 
West,  Shuck  (O.  T.)  p.  291. 

4  This  fact  was  not  brought  out  in  the  evidence  on  the  trial,  but 
was  well  understood  at  the  time.  See  Bancroft  (H.  H.)  Popular 
Tribunals,  Vol.  II;  Shuck  (O.  T.)  Eloquence  of  the  Far  West,  p.  287. 

5  "The  cowardly-like  assassination  on  Saturday  of  the  U.  S.  Mar- 
shal, General  Richardson,  on  one  of  our  public  thoroughfares  and 

16 


CHARLES  CORA.  \J 

and  Cora  was  for  a  time  hidden  by  the  authorities  outside  the 
city  as  they  feared  he  would  be  lynched.  When  he  was 
brought  to  trial  it  was  found  that  the  subscriptions  of  his 
fellow  gamblers  and  the  lavish  liberality  of  his  paramour  had 

within  a  few  yards  of  Montgomery  street,  calls  for  some  expression 
of  opinion  from  us.  We  are  told  by  those  who  knew  the  deceased, 
that  he  was  a  good  citizen  and  an  efficient  officer,  ever  diligent  in 
the  discharge  of  his  duties.  Cora  was  an  Italian  assassin  and  a 
gambler.  The  excitement  on  Saturday  night  was  immense,  and 
strongly  reminded  us  of  the  old  Vigilance  Committee  times.  We 
passed  through  those  times  and  scenes,  when  an  incensed  and  out- 
raged people  having  no  faith  in  the  corrupt  ministers  of  the  law, 
took  the  administration  of  public  justice  in  their  own  hands,  and 
inflicted  merited  punishment  on  the  heads  of  some  of  the  murderers 
of  those  days.  It  was  a  fearful  responsibility,  and  one  that  we  do 
not  wish  again  to  see  resorted  to  if  to  be  avoided.  We  think  there 
is  no  necessity  now  for  any  such  demonstration,  and  if  the  sheriffs 
and  the  jury  will  but  do  their  duty,  we  are  confident  the  Court  will 
do  what  Is  right.  In  the  present  case  all  depends  on  the  action  of 
the  Sheriff  and  the  jury.  Let  there  be  an  impartial  jury,  and  give 
the  assassin  a  fair  trial.  Thus  acted  the  Vigilance  Committee.  If 
he  be  guilty  Jie  must  be  hung!  It  is  due  to  this  community  that 
he  should  be.  The  Court,  we  are  satisfied,  will  be  all  right,  and 
we  warn  the  sheriff  and  the  gambler  friends  of  this  man  Cora,  that 
any  attempt  at  rescuing  him  either  by  a  packed  jury  or  by  influence 
of  gold,  will  raise  such  feeling  in  this  community  as  will  end 
with  more  fearful  consequences  than  attended  the  expulsion  of  such 
parties  from  Vicksburg. 

And  now  we  want  to  know  why  the  laws  in  this  State  against 
gambling  are  not  enforced?  The  officers  know  very  well  that  these 
hells  still  exist.  We  heard  of  a  case  a  few  days  ago,  of  a  man 
who  Avas  discharged  from  his  work  for  the  simple  reason  that, 
though  a  good  workman,  his  employer  could  not  rely  upon  him. 
Gambling  with  him  was  a  mania.  He  acknowledged  his  inability 
to  control  himself.  His  employer,  instead  of  paying  him,  handed 
his  wages  every  week  to  the  wife,  but  this  victim  could  not  resist 
the  temptation,  and  finally  his  employer  was  forced  to  discharge 
him.  Thus  by  his  folly  have  his  wife  and  children  been  deprived 
of  the  fruits  of  his  labor  and  left  to  get  along  as  they  can.  And 
all  owing  to  the  temptation  of  these  hells  of  iniquity.  Does  any 
one,  do  the  officers  of  the  law  wish  to  know  where  this  den  is? 
We  answer  in  the  upper  story  of  Stephen  Whipple's  building  on 
Commercial  street. 

And  now  about  the  disreputable  houses,  at  one  of  which  this 
man  Cora  was  "kept."  Have  the  Committee  of  Aldermen,  appointed 
for  that  purpose,  agreed  on  their  report?  We  await  their  action, 
and    that    action    is    needed    promptly.      General    Richardson    was 
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not  only  secured  a  brilliant  array  of  lawyers,  but  had  hired 
and  drilled  a  number  of  witnesses  (bar-keepers,  gamblers  and 
others  of  that  ilk,  all  of  whom  disappeared  at  his  second  trial 
before  the  Vigilance  Committee)  to  testify  that  the  Marshal 
was  about  to  kill  the  gambler  when  the  gambler  killed  the 
Marshal.  Among  his  counsel  was  the  orator  of  the  Pacific, 
who  when  he  discovered  that  the  ''smoldering  virtue  of  the 
citizens  was  growing  a  hotter  white  every  instant,"  tried  to 
withdraw.  But  having  paid  him  a  heavy  retainer.  Belle  Cora 
held  him  to  his  bargain. 

Trapped  by  a  woman.  Baker  made  up  his  mind  to  save  the 
murderer  if  words  could  do  it.  His  closing  speech  was  a 
master-piece,  by  the  standards  of  the  time,  and  carried  away 
by  his  own  eloquence,  he  held  her  up  as  a  model  for  all  men 
to  admire;  picturing  her  as  wronged,  misunderstood  and 
unfortunate  but  admirable.  Her  devotion  to  her  lover 
redeemed  her  frailty  in  the  eyes  of  all  men,  particularly  of 
himself  as  he  wept  as  he  paid  her  this  tribute.®  This  speech 
enraged  the  public  and  drove  him  for  a  time  from  the  State. 
But  some  of  the  jury,  confused  by  the  pleas  of  the  lawyers 
and  others  influenced  by  the  solid  arguments  from  the  courte- 
zan's  purse,  after  being  out  twenty-four  hours,  refused  to 
convict  him  of  murder,  the  seven  that  were  above  being 
"fixed,"  voting  for  murder,  the  other  five  for  manslaughter 
or  acquittal, 

the  last  victim.  Who  will  be  the  next?  Let  this  man  Cora,  and  the 
gamblers  generally  with  the  disreputable  houses  meet  their  deserts, 
and  there  will  be  no  need  of  immigration  meetings.  The  honest 
and  industrious  from  every  land  will  flock  to  our  shores.  It  is  not 
the  murder  of  Gen.  Richardson  that  will  prevent  them,  for  such  an 
occurrence  might  have  happened  on  Wall  street  or  State  street,  but 
it  is  the  sure  and  prompt  punishment  of  the  guilty  murderer,  that 
will  create  confidence  abroad,  and  fill  our  cities  and  mining  gulches 
with  an  honest  and  industrious  population  from  every  land." — 
Daily  Evening  Bulletin,  Nov.  19,  1855. 
6   Atherton  (G.)  p.  180. 
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THE  TRIAL/ 

In  the  Criminal  Court  for  the  Fourth  District,  San  Francisco, 

California,  January  1856. 

Hon.  John  S.  Hager,^  Judge. 

December  1,  1855. 
On  Sunday  November  18, 1855,  the  Coroner's  jury  returned 
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Printers  &  Publishers,  419  Sacramento  St.     1883." 

"History  of  California,  by  Theodore  H.  Hittell.  4  vols.  San 
Francisco,  Cal.    N.  J.  Stone  &  Co.    1897." 

"Annals  of  San  Francisco." 

"The  Vigilance  Committee  of  1856.  By  a  Pioneer  California 
Journalist,  San  Francisco,  1887." 

"Narrative  of  Edward  McGowan,  San  Francisco,  1857."  Post  p.  167. 

"True  and  Minute  History  of  the  Assassination  of  James  King  of 
Wm.     San  Francisco,  1856." 

"Ms.  Record  of  Minutes  of  Ex.  Comm.  of  Committee  of  Vigilance 
of  San  Francisco." 

"Personal  Recollections  of  the  Vigilance  Committee  (Dr.  W.  O. 
Ayres)  Overland  Monthly,  August,  1886." 

"Statement  of  "William  T.  Coleman.  Century  Magazine,  No- 
vember 1891."  This  article  by  the  head  of  the  Second  Vigilance 
committee  has  a  number  of  most  interesting  engravings  on  wood, 
viz:  a  portrait  of  King  of  William,  from  a  daguerreotype  owned 
by  his  son,  a  portrait  of  Mr.  Coleman,  views  of  the  surrender  of 
Cora  and  Casey  to  the  Committee,  of  the  execution  of  Hetherington 
and  Brace  in  front  of  Ft.  Gunnybags,  of  the  meeting  of  the  Vigi- 
lance Committee  in  Portsmouth  Square.     1856. 

"Sherman  and  the  San  Francisco  Vigilance  Committee.  Century 
Magazine,  December  1891." 

"Memoirs  of  Gen.  W.  T.  Sherman.  By  Himself.  New  York, 
1875." 

"Judges  and  Criminals:  Shadows  of  the  Past:  History  of  the 
Vigilance  Committee.    Anonymous.     San  Francisco,  1858." 

"San  Francisco.  A  history  of  the  Pacific  Coast  Metropolis.  By 
John  P.  Young.  2  vols.  The  S.  J.  Clarke  Publishing  Co.,  Chronicle 
Building.    San  Francisco,  1912." 

"California,  An  Intimate  History,  by  Gertrude  Atherton,  Illus- 
trated.    Harper  Brothers,  New  York  &  London,  MCMXIV." 

"The  Gray  Dawn,  by  Stewart  Edward  White,  Illustrated  by 
Thomas  Fogarty,  Garden  City,  N  .Y.     Doubleday  Page  &  Co.     1915." 

*  "History  of  the  Pacific  States  of  North  America  by  Hubert  Howe 
Bancroft.  Popular  Tribunals.  2  vols.  San  Francisco;  The  History 
Company,  Publishers,  1887." 

"Eloquence  of  the  Far  West.  O.  T.  Shuck,  San  Francisco;  Pub- 
lished by  the  Author,  1899." 

sHagab,  John  S.   (1818-1890).     Bom  in  New  Jersey.     Graduated 
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the  following  verdict :  That  the  said  William  H.  Eichardsou 
came  to  his  death  by  a  pistol  shot  fired  from  the  hands  of  one 
Charles  Cora,  on  the  night  of  Saturday,  Nov.  17th,  between 
the  hours  of  6  and  7  o'clock;  and  that  the  said  Richardson 
went  in  company  with  the  said  Charles  Cora  to  a  place  near 
the  corner  of  Clay  and  Leidesdorff  streets,  in  the  city  of  San 
Francisco,  in  front  of  a  store  occupied  by  Fox  &  O'Connor, 
and  that  the  said  Richardson  was  then  deprived  of  his  life  in 
the  manner  aforesaid  by  the  said  Cora;  and  from  the  facts 
produced  the  jury  believe  that  the  said  act  was  premedi- 
tated and  that  there  was  nothing  to  mitigate  the  same. 

The  Grand  jury  having  returned  an  indictment  in  accord- 
ance with  this  finding,  the  prisoner  was  brought  into  court 
today.' 

Henry  H.  Byrne>,^°  District   Attorney;  E.   R.   Carpenter; 

Princeton,  1936  (afterwards  given  the  Honorary  degree  of  LL.  D.). 
Studied  law  at  Morristown  with  Senator  J.  W.  Miller.  Practiced 
law  there  until  he  removed  to  California  in  1849.  First  was  a  miner, 
then  a  merchant,  but  in  1850  went  to  San  Francisco  and  began 
practice  of  law;  elected  State  Senator  and  later  Judge  of  the 
Fourth  Judicial  District  (1855-1861);  State  Senator  again,  1865; 
United  States  Senator  1873.  Regent  State  University.  President 
Charter  Freeholders,  1882.  Collector  of  Customs,  San  Francisco 
(1885-1888).  In  1872  he  married  a  daughter  of  James  H.  Lucas, 
one  of  the  founders  of  St.  Louis.    Died  in  San  Francisco. 

9  The  prisoner  was  brought  into  Court  by  Sheriff  Scannell  in  a 
closed  carriage  and  the  whole  ceremony  of  arraignment  in  the 
Court-room  was  a  matter  of  extreme  privacy.  He  looked  easy  and 
self-possessed,  was  dressed  in  a  fancy  style;  a  richly  figured  velvet 
vest  and  light  sporting-kids,  which  together  with  an  overcoat  thrown 
lightly  over  his  shoulders,  a  neatly  trimmed  moustache  and  his 
non-chalant  air,  made  up  quite  a  characteristic  sport.  He  occupied 
one  of  the  chairs  of  the  jury  box.     Smith  (F.  M.)  p.  18. 

10  Byrne.  Hexry  Herbert  (1824-1872).  Born  in  New  York  City 
and  educated  at  a  French  Catholic  College  in  Canada.  Admitted  to 
New  York  Bar  and  removed  to  San  Francisco,  1850.  He  became 
one  of  the  leaders  of  the  bar  and  his  early  death  was  much  re- 
gretted. "Excepting  James  King  of  William,  David  C.  Broderick, 
General  E.  D.  Baker  and  Thomas  Starr  King,  no  man  was  ever 
buried  in  San  Francisco  amid  such  general  manifestations  of  popu- 
lar sorrow.  Personally  he  was  perhaps  the  most  popular  man  who 
ever  lived  in  our  metropolis.  Baker  dazzled  the  multitude  from 
an  eminence;  Byrne  thrilled  them  by  actual  contact.  His  funeral 
procession  embraced  hundreds  of  the  poorer  class  in  humble  vehicles 
and  on  foot."  Hist.  Bench  and  Bar  of  California.  Shuck  (Oscar  T.) 
1901. 
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Alexander  CampbeW^;  Samuel  W.  Inge^^  and  Charles  H.  8. 
Williams,  for  the  People.    Edward  D.  Baker ;^^  James  A.  Mc- 

11  Campbell,  Alexander  (1820-1902).  Born  in  Jamaica;  was  edu- 
cated in  England  and  settled  in  New  York,  where  he  studied  law 
and  was  admitted  to  bar  in  1842.  City  Att'y  of  Brooklyn  and  Dist. 
Atty.  Kings  Co.  Removed  to  California  1849  and  was  soon  elected 
a  County  Judge  of  San  Francisco.  Resumed  practice  of  law  until 
the  organization  of  the  Vigilance  Committee,  when  on  account  of 
his  opposition  to  it,  he  withdrew  to  the  Sandwich  Islands.  Re- 
turned to  San  Francisco  in  1857;  from  that  time  until  he  removed 
to  Arizona  in  1881  he  was  a  conspicuous  member  of  the  Metropoli- 
tan Bar  and  was  engaged  in  most  of  the  great  trials,  civil  and 
criminal,  in  that  city.  Returned  to  California  in  1886  where  he 
practiced  law  at  Los  Angeles  until  his  death. 

12  Inge,  Samuel  Williams  (1817-1867).  Born,  Warren  Co.,  N.  C; 
removed  to  Green  Co.,  Ala.  Studied  in  public  schools  and  Alabama 
State  Univ.  Studied  law  at  Erie  and  admitted  to  the  bar.  Then 
began  practice  in  Livingston  Co.,  Ala.,  1844.  Member  of  Ala.  House 
(For  Sumter)  1844-45.  Member  30th  and  31st  Congresses  (1847- 
1851).  Participated  in  duel  with  Edward  Stanley,  representative 
from  North  Carolina  (duel  took  place  while  in  office,  on  the  Bla- 
densburg  grounds  near  Washington;  neither  of  the  participants 
were  seriously  injured).  After  1851,  resumed  practice.  U.  S.  Atty. 
North,  dis.  Cal.  1853.  Died  San  Francisco.  See  Biog.  Cong,  direct., 
1774-1911.  *  *  *  1913.    Nat.  cycle.  Amer.  biogr.,  1904. 

13  Baker,  Edward  Dickinson  (1811-1861).  Born  London  England; 
his  parents  emigrated  to  Philadelphia  when  he  was  five  years  old, 
where  he  was  educated,  removing  to  Carrollton  in  1828;  became 
a  major  in  the  Black  Hawk  War.  Member  of  Congress 
(Springfield  Dist.)  ];il.  1845.  Raised  a  regiment  which  he  com- 
manded in  the  Mexican  War  and  was  at  the  battle  of  Cerro  Gordo. 
Member  of  Congress  again,  1849  and  was  then  the  first  orator  in 
Illinois;  he  became  Superintendent  of  the  construction  of  the 
Panama  Railroad  in  1851.  Removed  to  San  Francisco  in  1852  where 
he  practiced  law  until  1860  when  he  removed  to  Oregon,  being  a 
year  later  elected  United  States  senator.  Resigned  in  one  year  to 
enter  the  Civil  War  as  Colonel  where  he  fell  in  his  first  battle.  He 
was  a  great  orator.  Outside  of  his  speeches  at  the  bar  his  most 
famous  addresses  are:  Dedication  of  Lone  Mountain  Cemetery 
(1854),  Broderick's  Funeral  (1859),  Atlantic  Cable  (1858),  Ameri- 
can Theatre  Patrotic  Address  1860,  and  Reply  to  Breckinridge. 
See  "Eloquence  of  the  Far  West"  (Shuck,  Oscar  T.),  1899. 

In  the  Fall  of  the  year  1820  a  man  by  the  name  of  Baker  came 
to  St.  Louis  from  England.  He  professed  to  be  a  Lancashire  school- 
master and  had  quite  a  large  family.  He  was  the  father  of  Edward 
D.  Baker.  As  the  family  were  very  poor,  the  old  gentleman  bought 
a  horse  and  cart  and  put  his  son  Edward,  then  a  boy  about  four- 
teen, to  hauling  dirt  and  doing  other  small  jobs  about  town  for  the 
support  of  the  family.    While  engaged  in  this  business  young  Baker 
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Dougall;^*  George  F.  James  and  Frank  Tilford,  for  the  pris- 
oner. 

happened  to  stop  his  horse  on  Market  street  near  Third,  where  the 
St.  Louis  Circuit  Court  was  then  being  held  in  an  old  Baptist 
church.  The  St.  Clair  Hotel  now  (1880)  occupies  the  site.  He 
had  never  before  been  where  a  Court  was  in  session.  He  stepped 
inside  the  door  just  at  the  time  when  Edward  Bates,  then  the  most 
distinguished  speaker  at  the  St.  Louis  bar  (or  perhaps  in  the 
State  of  Missouri)  was  addressing  a  jury.  Young  Baker,  unlettered, 
uncultivated  and  uneducated,  had  never  heard  anything  like  it 
before.  Bate's  persuasive  eloquence  seemed  to  win  upon  him  and 
his  whole  soul  was  wound  up  to  the  highest  pitch  of  admiration 
and  delight.  He  listened  to  Bate's  speech  throughout  and  it  fixed 
his  character  for  life.  As  soon  as  Bates  had  finished  his  argument 
young  Baker  went  home  and  told  his  father  that  he  did  not  intend 
to  drive  a  cart  any  more.  "What  are  you  going  to  do?"  asked  his 
father.  "I  am  going  to  be  a  lawyer,"  said  young  Baker.  Edward 
D.  Baker  went  over  to  the  state  of  Illinois  where  he  engaged  in 
school-teaching,  was  for  a  time  a  Baptist  preacher  and  afterwards 
"Thompsonian  Doctor,"  finally  read  law  and  became  a  practitioner 
in  that  state.  Col.  Edward  D.  Baker  had  become  one  of  the  best 
stump  speakers  in  the  whole  Western  country.  His  voice  was  good, 
his  delivery  was  very  fluent  and  his  elocution  was  pleasant  and 
agreeable.  He  originally  belonged  to  the  Whig  Party  and  was 
esteemed  by  them  as  one  of  their  most  eloquent  and  powerful 
stump-speakers.  In  the  Harrison  campaign  of  1849  when  party 
spirit  ran  high  Col.  Baker  took  a  most  active  part  in  the  political 
canvass.  A  short  story  about  him  was  told  as  illustrating  the 
political  ambition  of  the  young  man.  In  the  month  of  July  of  that 
year  he  was  returning  on  horse-back  from  Springfield,  111.,  to  Jack- 
sonville. The  weather  was  oppressively  hot  and  Col.  Baker  dis- 
mounted and  took  a  seat  on  a  log  to  rest  and  enjoy  the  cool  shade. 
A  gentleman  in  passing  found  Baker  crying.  Being  acquainted 
with  him  he  stopped  and  inquired  the  cause  of  his  grief.  The 
Colonel  answered,  "I  have  just  been  thinking  over  the  matter  and 
find  that  I  can  never  be  elected  president  of  the  United  States 
because  I  am  not  a  native  born  citizen.  It  is  a  great  calamity 
and  misfortune  to  me." 
Recollections   (Darby,  J.  S.)   St.  Louis.     See  13  Am.  St.  Tr. 

i4McDouGALL,  James  Alexander  (1817-IB67).  Born  and  died 
Albany,  N.  Y.  Began  life  as  a  civil  engineer  but  removed  to  Illinois 
in  1837;  studied  law,  was  admitted  to  bar  and  in  1842  was  elected 
attorney  general  for  a  term  of  four  years.  Removed  to  California 
in  1849  and  one  year  later  became  attorney  general  of  that  state; 
and  at  the  end  of  his  term  was  elected  to  Congress;  and  in  1861 
United  States  Senator.  In  April  1866  he  made  a  noted  speech  in 
the  Senate  in  opposition  to  the  Bill  to  prohibit  the  sale  of  spiritous 
liquors  in  the  National  Capitol.  See  Hist.  Bench  and  Bar  of  Cal- 
ifornia (Shuck,  0.  T.),  1901. 
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Mr.  Carpenter:  I  move  that  Charles  Cora  be  arraigned  on 
his  indictment  for  murder,  for  the  purpose  of  pleading 
thereto. 

Col.  Wood  (clerk)  :  Stand  up,  Mr.  Cora.  (The  prisoner 
stood  up  and  heard  the  indictment  read.) 

The  District  Attorney:  Is  your  name  Charles  Cora?  The 
Prisoner:    Yes,  sir. 

Mr.  McDougal:  It  is  not  the  proper  time  to  plead  now, 
your  Honor;  it  is  not  expected  that  he  shall  put  in  his  plea 
now  and  we  ask  an  extension  of  time  until  Wednesday,  for 
pleading. 

Judge  Hagar:  I  shall  only  give  you  until  Monday  to 
plead. 

Mr.  McDougal:  I  desire  to  state  to  the  Court  that  the 
prisoner's  counsel  are  anxious  to  have  the  time  for  pleading 
extended  until  Wednesday.  There  would  not  be  sufficient 
time  before  Monday  for  a  consultation  among  the  prisoner's 
counsel.  Colonel  Baker  is  occupied  in  a  criminal  trial  which 
will  probably  extend  until  Monday. 

Judge  Hagar  continued  the  case  until  Thursday. 

Dec.  13. 
The  Counsel  for  the  prisoner  objected  to  the  indictment 
and  after  argument  The  Court  ordered  it  quashed  and  a  new 
grand  jury  to  be  summoned. 

Mr.  James.  I  move  that  the  prisoner  be  discharged  from  custody. 
The  indictment  has  been  annuled  by  the  Court's  decision  and  there 
is  now  nothing  on  which  to  hold  him. 

Judge  Hagae.  The  Court  cannot  listen  to  any  argument  on  such 
a  motion.    The  case  is  referred  to  another  grand  jury. 

Bee.  15. 

Another  Grand  Jury  having  been  summoned  and  the  members 
being  in  Court: 

The  Court.    Charles  Cora,  stand  up.    Do  you  appear  by  counsel? 

The  Prisoner.    No,  sir. 

The  Court.  This  Court  is  now  about  proceeding  to  empannel  a 
grand  jury  which  will  investigate  the  charges  against  you  of  mur- 
der committed  on  the  person  of  William  H.  Richardson  and  the 
Court  desires  to  know  if  you  desire  to  appear  by  counsel  in  regard 
to  the  proceedings. 

TUe  Prisoner.    I  don't  wish  to  appear  at  all. 
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Mr.  McDougal.  I  suggest  that  this  shall  appear  literally  on  the 
record. 

The  Couet  proceeded  to  empannel  the  grand  jury,  and  addressed 
them  as  follows: 

"The  object  and  end  of  the  grand  jury  is  two-fold.  First,  to  sus- 
tain the  majesty  of  the  law;  and  secondly,  to  protect  the  rights  of 
the  citizen.  The  maxim  of  the  common  law  was,  that  no  man  should 
suffer  the  severe  penalties  of  the  law  without  the  judgments  of 
twenty-four  of  his  peers — twelve  grand  jurors  to  find  the  bill,  and 
twelve  petty  jurors  to  bring  in  the  verdict.  This  right  was  wrung 
from  an  arbitrary  monarch,  and  from  unwilling  judges,  at  a  time 
when  law  was  oppression  and  power  was  tyranny;  it  was  a  conces- 
sion to  human  rights,  demanded  and  insisted  upon  by  the  free  spirit 
of  the  whole  Anglo-Saxon  race.  You  are  supposed  to  consist  of  the 
wisest  and  most  virtuous  citizen;  to  have  the  largest  stake  in  the 
interest  of  the  government,  and  to  be  ready,  by  cool  deliberation 
and  earnest  action,  to  meet  any  exigencies  that  may  arise.  The 
Court  has  confidence  in  you.  You  will  not  do  more  than  your 
duty  through  intimidation  of  popular  feeling;  you  will  not  do 
less  through  mistaken  mercy  or  misguided  sympathy." 

Dec.  19. 

Cora  was  again  brought  into  Court.  Mr.  James  presented  a  de- 
murrer to  the  indictment  which  the  Coukt  overruled.  The  indict- 
ment was  then  read  to  Cora  who  pleaded  not  guilty. 

January  3,  1856. 

The  trial  began  today.  The  Court-room  was  crowded  with 
spectators.  Cora  had  not  the  easy  air  he  assumed  when  last  in 
court  but  appeared  anxious  and  troubled.  He  was  arrayed  like  a 
hero  of  melodrama.  He  wore  a  gorgeous  waistcoat,  light  gloves,  a 
new  suit  of  pale  material,  a  jaunty  overcoat. 

Mr.  James  moved  for  a  change  of  venue  and  made  five  technical 
objections  which  were  overruled  by  the  Cotjbt. 

Jan.  9. 

The  selection  of  the  Jury  (which  occupied  five  days)  was  com- 
pleted today.  The  following  Jurors  were  sworn:  William  A.  Piper, 
A.  B.  Forbes,  Charles  H.  Vail,  John  J.  Haley,  Edward  P.  Flint, 
Matthew  Joyce,  Jacob  Mayer  Thomas,  C.  D.  Olmstead,  William  H. 
Stowell,  John  M.  Easterly,  Aaron  Holmes,  and  J.  W.  Eton.i^. 

15  Some  of  the  jurors  were  good  men.  The  foreman  was  a  pioneer 
of  '49  and  a  capitalist  and  large  owner  of  real  estate.  He  was  a 
member  of  Congress  in  1876.  Mr.  Forbes  was  the  senior  member 
of  Forbes  and  Babcock,  general  Agents  of  the  Pacific  Mail  Steam- 
ship Co.  and  of  the  Mutual  Life  Insurance  Co.  of  New  York.  On 
January  8  Mr.  Mayer  made  an  affidavit  charging  one  Sokolsky  with 
having  offered  a  bribe  to  acquit  or  force  a  disagreement  of  the  jury. 
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Mr.  Campbell  in  opening  the  case  for  the  Prosecution  men- 
tioned briefly,  the  main  facts  and  circumstances  of  the  crime, 
which  he  left  to  be  established  by  the  witnesses.  He  charged 
the  jury  with  the  responsibility  and  defined  to  them  murder, 
in  the  language  of  the  statute.  He  concluded  by  referring 
to  past  crimes  and  trials,  wherein  there  was  no  shadow  of 
doubt,  but  the  offender  had  gone  unpunished.  He  referred 
to  these  facts,  merely  to  illustrate  the  necessity  of  punishing 
crime  when  it  was  clearly  proved,  and  did  not  intend  that 
his  remarks  should  apply  particularly  to  the  prisoner's  case; 
and  he  would  even  caution  the  jury  not  to  allow  their  minds 
to  be  swayed  by  such  considerations  in  passing  upon  the 
prisoner's  case. 

Mr.  McDougall  in  opening  the  case  for  the  Prisoner,  said 
that  he  asked  for  no  mercy,  but  only  for  such  rights  as  were 
guaranteed  to  him  as  a  citizen.  He  said  that  Gen.  Richardson 
and  Cora  were  perfect  strangers  till  the  Friday  night  preced- 
ing the  following  Saturday,  when  the  killing  occurred.  He 
challenged  any  statements  to  the  contrary.  He  desired  to 
explain  that  Richardson  was  a  man  of  powerful  strength, 
although  small  in  stature;  that  in  physical  comparison  the 
prisoner  Mas  much  the  slighter  man.  That  the  deceased  was 
quick  in  quarrel — easily  provoked,  and  prompt  in  taking 
action.  The  prisoner,  on  the  contrary,  although  born  under 
an  Italian  sun,  was  a  man  of  peaceful  habits ;  and  no  matter 
how  disreputable  his  profession  (gambler),  he  was  a  man 
that  had  no  taste  for  blood. 

On  the  Friday  night  referred  to,  Gen.  Richardson  in  com- 
pany with  some  friends,  entered  the  Cosmopolitan  saloon,  a 
little  past  midnight ;  and  Cora  at  the  time  was  in  the  back 
part  of  the  saloon,  playing  back-gammon  with  doctor  Mills. 
Richardson  and  his  friends  were,  already,  somewhat  affected 
by  drink,  and  were  about  taking  a  glass  of  champagne,  when 
Dr.  Mills  came  forward  and  introduced  Cora,  who  was  then 
invited  by  Gen.  Richardson  to  take  a  drink.  Richardson  was 
excited  by  liquor,  and  shortly  after  walked  out  onto  the  side- 
walk, accompanied  by  Cora.  Some  trifling  reference  on  the 
part  of  Cora  was  displeasing  to  Richardson,  who  said:  ''what 
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is  that  you  say?"  ''I  will  slap  jowc  face  for  it."  They  re- 
turned into  the  Saloon,  but  friends  prevented  any  difficulty 
that  night.  The  next  day  about  4  o'clock  Gen.  Richardson 
visited  the  Cosmopolitan,  and  inquired  for  the  young  man 
whom  he  had  the  difficulty  with  the  pre^dous  night.  He  then 
started  off  in  search  of  Cora,  and  finally  found  him  on  Clay 
street,  in  company  with  Mr.  Ragsdale.  As  he  passed,  Cora 
remarked,  "there  goes  Gen.  Eichardson  with  whom  I  had  a 
difficulty  last  night,  and  he  gave  me  a  black  look  as  he 
passed. ' '  Mr.  Ragsdale  remarked  that  he  knew  Gen.  Richard- 
son very  well,  and  that  he  would  make  up  the  quarrel.  They 
then  walked  down  the  street  and  found  Richardson,  and  after 
some  controversy,  it  appeared  that  the  matter  was  amicably 
settled.  They  then  proceeded  to  Mr.  Hayes'  saloon  and  drank 
together,  and  afterward  went  together  to  the  Cosmopolitan, 
and  drank  again.  Gen.  Richardson  did  not  appear  satisfied. 
Shortly  after,  he  tapped  Cora  on  the  shoulder  and  urged  him 
to  go  with  him  to  the  corner  of  Clay  street.  Cora  was 
anxious  to  separate,  and  said  that  he  wanted  to  go  to  dinner. 
Gen.  Richardson  replied,  *'I  have  lost  my  dinner  by  this 
damned  thing."  Cora  became  alarmed  and  asked  Gen.  Rich- 
ardson whether  it  was  all  settled  ?  Gen.  Richardson  had  Cora 
by  the  left  arm,  walking  along  the  south  side  of  Clay  street. 
Gen.  Richardson  had  on  his  person  a  hea'v'T^'  knife,  and  a  der- 
ringer pistol.  And  as  they  passed  along,  the  sound  of  some- 
thing metallic  (which  was,  in  fact,  the  sheath  of  the  knife) 
was  heard  falling  on  the  street.  The  next  thing  that  was 
observed  was  Gen.  Richardson  holding  the  knife  in  his  up- 
lifted hand — a  strusrgle  ensued  for  the  knife — Cora  having 
seized  Gen.  Richardson  by  the  arm.  On  finding  that  his  arm 
was  pinned,  Gen.  Richardson  drew  his  pistol  with  his  other 
hand,  and  a  scuffle  ensued  for  that,  which  Cora  succeeded  in 
getting  from  Richardson.  Cora  then  drew  his  pistol  and  shot 
Richardson. 

Gen.  Richardson  had  been  hunting  Cora  all  day;  in  his 
conversation  with  Cora  he  had  constantly  kept  hand  on  Ms 
pistol;  a  knife  and  pistol  belonging  to  Richardson  had  been 
picked  up  near  where  he  fell,  identified  by  evidence.     He 
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would,   therefore,    on   such   evidence,   demand   a   verdict   of 
acquittal. 

THE  EVIDENCE  FOR  THE  PROSECUTION. 


Police  Officers  Smith  and 
Murphy  testified  that  Cora  had 
not  gone  far  when  he  was  ar- 
rested and  taken  to  the  Station 
house.  Richardson  was  taken 
to  Keith's  drug  store,  Montgom- 
ery and  Clay  streets,  where  he 
almost  immediately  expired. 
Meantime  an  immense  and  ex- 
cited crowd  had  gathered  in  the 
vicinity,  completely  blocking  the 
streets  for  two  squares.  Cries 
of  "Hang  him!  hang  him!" 
were  heard  on  every  side.  Sev- 
eral addressed  the  assemblage, 
urging  his  immediate  execution 
and  putting  it  to  a  vote.  Cora 
manifested  the  utmost  coolness, 
but  when  he  was  transferred 
from  the  station-house  to  the  jail 
he  grew  anxious  and  glanced 
nervously  behind.  During  the 
evening  the  excitement  contin- 
ued. The  bells  of  the  several 
engine  houses  were  rung;  it  was 
rumored  that  the  Vigilance  Com- 
mittee were  in  session;  that 
rope  and  beam  were  ready  and 
that  an  attack  on  the  jail  would 
soon  be  made.  The  sheriff  being 
absent  at  the  time  we  secretly 
sent  him  to  the  suburbs.  The 
sheriff  returning  shortly  ordered 
him  brought  back  to  the  jail 
over  which  he  placed  a  strong 
guard.  At  the  Oriental  Hotel, 
Samuel  Brannan  addressed  the 
people,  urging  his  execution.  He 
was  arrested  by  the  sheriff  for 
disorderly  conduct  and  inciting 
a  riot.  A  large  crowd  followed 
him  to  the  station  house,  threat- 
ening once  or  twice  to  rescue 
him.     He  was  immediately  re- 


leased on  his  own  recognizance. 
Toward  morning  the  excitement 
died  away  and  the  people  dis- 
persed. Cora  was  examined  by 
the  authorities  and  held  for  trial. 

General  Richardson's  body  was 
taken  to  his  office  in  the  Mer- 
chant's Exchange  where  it  was 
exposed  to  view  all  night;  large 
numbers  of  people  viewed  it. 

Doctors  Saicyer  and  Rowell 
testified  that  they  made  a  post 
mortem  examination  of  the  body. 
The  ball  entered  the  body  2% 
inches  above  the  left  nipple;  it 
perforated  the  fourth  rib,  near 
its  junction  with  the  cartilage 
of  the  rib,  and  passed  through 
the  thin  margin  of  the  left  limg, 
the  left  cuticle  of  the  heart,  the 
middle  lobe  of  the  right  lung; 
and  was  found  under  the  integu- 
ment over  the  eighth  rib,  toward 
the  interior  part  of  the  body. 

Charles  Rohinson.  On  Satur- 
day evening  of  the  shooting, 
passing  out  of  LeidesdorfE  street 
into  Clay  and  going  toward 
Montgomery,  I  saw  two  men 
standing  in  the  doorway  of 
Messrs.  Godefrey  &  Sillem's  brick 
building.  One  of  the  men  had 
a  pistol  in  his  right  hand,  the 
muzzle  pointed  at  the  breast  of 
the  other,  while  with  his  left 
hand  he  had  grasped  the  collar 
of  his  coat.  Heard  the  man  who 
was  held  by  the  collar  say,  "You 
would  not  shoot  me,  would  you? 
I  am  not  armed."  Supposing 
matters  serious  and  seeing  a 
man  on  the  opposite  side  of  the 
street  whom  I  supposed  to  be  a 
policeman,  I  rushed  across  the 
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street  and  said,  "separate  these 
men  or  there  will  be  trouble." 
Found  I  was  mistaken,  the  per- 
son I  addressed  was  not  a  po- 
liceman; ran  up  to  the  corner  of 
Clay  and  Montgomery  streets 
and  seeing  no  officer  there, 
turned  back  determined  to  sep- 
arate the  parties  myself.  As  I 
was  going  towards  them  a  pistol 
was  discharged  and  Richardson 
fell  dead.  This  was  at  7  p.  m. 
From  the  time  that  I  first  saw 
the  men  until  the  shooting  must 
have  been  nearly  three  minutes. 

The  person  mistaken  by  me  for 
an  officer  I  afterwards  found 
was  Captain  Cotting.  He  after- 
wards came  up  and  told  me  he 
had  seen  the  shooting.  We  fol- 
lowed Cora  until  he  was  arrested. 

Captain  Cotting.  Was  on  Clay 
street  Saturday  night.  Mr.  Rob- 
inson ran  across  the  street  and 
said,  "Officer,  there  is  a  fight 
over  there,  you  had  better  arrest 
them  or  there  will  be  trouble." 
I  said,  "I  am  not  a  policeman." 
Just  then  I  noticed  two  men,  one 
pushing  the  other  into  Godeffrey 
&  Sillem's  doorway;  also  ob- 
served that  one  was  holding  the 
other  by  the  collar  and  had  a 
pistol  at  his  breast.  The  man 
who  was  held  made  no  resist- 
ance; on  the  contrary  his  hands 
were  hanging  down  at  his  side. 
After  firing  the  pistol  the  other 
released  his  hold  upon  the  collar 
and  walked  up  Clay  street.  We 
followed  and  he  was  shortly 
after  arrested  and  placed  in  the 
custody  of  the  City  Marshal. 

James  Wayne.  On  Saturday 
evening  about  half  past  six  on 
my  way  home  I  saw  Cora  and 
Richardson  come  out  of  the 
Blue  Wing  Saloon  on  Montgom- 
ery street  near  Clay.  They  were 
talking  earnestly  and  stopped  in 


the  square  of  light  from  a  win- 
dow. Richardson  was  explaining 
and  Cora  was  listening,  sullenly. 
As  I  passed  them  I  heard  the 
Marshal  say,  "Well,  is  it  all 
right?"  and  Cora  replied,  "Yes." 
Something  caused  me  to  look 
back  after  I  had  gone  a  dozen 
yards.  Saw  Cora  suddenly  seize 
Richardson's  collar  with  his  left 
hand  at  the  same  time  drawing 
a  derringer  with  his  right. 
"What  are  you  going  to  do?" 
cried  Richardson  loudly  and 
steadily  without  struggling. 
"Don't  shoot,  I  am  unarmed." 
Without  reply  Cora  fired  into 
his  breast.  The  Marshal  wilted 
but  Cora  continued  for  several 
minutes  to  hold  him  up  by  the 
collar.  Then  he  let  the  body 
drop  and  moved  away  at  a  fast 
walk,  the  derringer  still  in  his 
right  hand. 

WiUiam  Bates.  On  the  even- 
ing of  17th  November  I  met 
General  Richardson  as  he  was 
coming  out  of  the  Cosmopolitan 
saloon.  He  was  quite  intoxi- 
cated; am  sure  of  this  as  we 
knew  each  other  well  and  though 
I  spoke  to  him  he  did  not  know 
me.  Cora  was  with  him;  they 
were  walking  side  by  side.  I  did 
not  notice  which  way  they  went. 

James  Blanchard.  Was  in  the 
Cosmopolitan  Saloon  Saturday 
evening;  the  Marshal  and  Cora 
were  there  drinking  with  an- 
other man;  the  two  left  and  I 
followed  them  for  half  a  block, 
then  turned  the  corner  and  did 
not  see  them  again;  when  I  was 
close  behind  them  heard  the 
General  say  to  Cora,  "Is  all 
settled  then?"  Cora  replied,  "no 
it  isn't.  If  a  man  abused  one 
like  you  do  how  can  it  be  set- 
tled? What  do  you  expect  me 
to  do"?  The  General  walked  as 
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though  he  was  partly  drunk; 
Cora  seemed  quite  sober  but 
very  angry  and  excited. 

General  Addison.  The  morn- 
ing after  the  difficulty  between 
Cora  and  the  Marshal  I  met  the 
latter  on  the  street  near  his  of- 
fice; had  not  heard  about  it 
then;  he  said  he  had  had  a  row 
with  a  gambler  in  a  saloon  the 
night  before;  that  it  was  trou- 
bling him  very  much;  he  was 
very  sorry  the  thing  had  taken 
place  but  he  had  lost  his  head 
with  too  much  wine:  he  had  lost 
his  temper  too  and  felt  deeply 
humiliated:  he  had  lost  his  self 
respect  too,  he  said,  for  nothing 
could  excuse  such  a  controversy 
in  a  public  place  by  a  United 
States  officer  with  a  character 
like  him,  a  tout  and  gambler. 

Joh7i  Nugent,  editor  of  the 
San  Francisco  Herald  and  sev- 
eral leading  citizens  testified  that 
General  Richardson  was  a  man 
of  high  character  and  respect- 
ability, had  the  full  confidence 
of  the  community.  They  had 
never  heard  of  his  gambling  or 
indulging  in  any  profligacy 
though  his  failing  was  strong 
drink.  But  he  was  never  quar- 
relsome when  intoxicated  and 
and  was  always  peaceable,  kind 
and  generous;  he  was  a  man 
that  would  never  take  advantage 
of  anybody. 

Maria  E night.  About  six 
o'clock  on  the  evening  of  the 
17th  inst.,  I  was  turning  the  cor- 
ner of  Clay  and  Leidesdorff 
streets;  saw  two  gentlemen 
standing  on  the  door  step  of  the 
building  on  the  upper  rorner; 
one  of  them  had  one  of  Ms  feet 


on  the  side  walk,  the  other  on 
the  sill  of  the  door  step;  saw 
them  in  conversation  together; 
saw  one  of  them  put  a  pistol  to 
the  other's  breast,  and  fire  it, 
after  which  he  walked  away; 
the  one  that  fired  had  a  hold  of 
the  other  by  the  left  shoulder; 
know  neither  of  the  parties. 

E.  P.  Cotting.  I  am  a  steve- 
dore; about  six  was  going  down 
Clay  street,  between  Montgomery 
and  Leidesdorff,  and  saw  de- 
ceased and  Cora  walking  arm  in 
arm  until  they  came  to  Fox  & 
O'Connor's;  the  man  that  was 
arrested  caught  hold  of  deceased, 
and  forced  him  into  the  door;  de- 
ceased remarked  to  him  when  he 
done  so,  if  he  intended  to  shoot 
him;  the  man  that  was  arrested 
said  he  did  not,  he  only  vvanted 
to  talk  with  him;  saw  him  take 
hold  of  the  deceased  and  back 
him  up  against  the  iron  door, 
and  fire  at  him;  heard  deceased 
say  to  him  that  he  was  unarmed; 
at  the  time  he  told  deceased  he 
was  going  to  talk  with  him: 
after  he  fired  at  deceased  he  held 
him  for  about  one  minute,  then 
let  him  go,  and  walked  away  un- 
til he  got  the  length  of  Mont- 
gomery street,  when  he  was  ar- 
rested; deceased,  after  he  was 
let  go,  fell;  he  caught  hold  of 
deceased  by  both  arms  and 
forced  him  back  against  the 
door;  I  saw  him  have  a  pistol  in 
his  right  hand;  at  the  time  he 
was  pushing  deceased  saw  no 
weapon  in  the  hands  of  de- 
ceased; his  hands  were  by  his 
side. 

C.  T  Johnson  corroborated 
the  testimony  of  Mr.  Catting. 
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THE  EVIDENCE  FOR  THE  DEFENSE. 


Pete  Marsh.  Am  a  barkeeper 
at  the  Cosmopolitan  Saloon;  Fri- 
day night  before  the  shooting. 
General  Richardson  came  in 
with  some  friends  of  his;  it  was 
late,  after  twelve  I  think:  Cora 
was  in  the  back  room  playing 
backgammon  with  Dock.  Mills: 
The  party  drank  Champagne; 
Mills  came  up  with  Cora  and  in- 
troduced him;  Richardson  did 
not  shake  hands  with  him  as  the 
others  did  but  came  over  and 
said,  "I  want  a  word  with  you 
out  side,"  and  they  walked  to 
the  door;  I  went  near  and  saw 
them  standing  on  the  sidewalk; 
heard  the  General  say,  "What  do 
you  mean?  I  will  slap  your 
face."  They  came  in  again.  The 
General  was  very  angry  but  his 
friends  quieted  him.  On  Satur- 
day he  came  to  the  saloon  about 
4  o'clock  and  asked  me  if  I  had 
seen  today  the  young  man  he 
had  the  trouble  with  last  night; 
if  I  knew  where  he  was;  I  told 
him  I  did  not  as  I  feared  a  fight 
if  they  met.  I  left  the  saloon 
for  my  supper  about  an  hour 
after  and  got  to  the  spot  just 
as  they  were  fighting  in  the 
doorway;  saw  a  pistol  in  the 
General's  hand  which  was 
raised;  afterwards  found  it  on 
the  sidewalk;  it  was  loaded.  My 
profession  is  barkeeper  but  I 
sometimes  deal  faro. 

Arthur  Mills.  About  midnight 
was  playing  a  game  in  the  Cos- 
mopolitan saloon  with  the  pris- 
oner. The  General  and  two  or 
three  others  came  in  to  the  bar 
and  drank  together.  Our  game 
being  finished  Cora  and  I  went 
up  and  I  introduced  my  friend 
to  tiaem.  The  General  glanced 
at  him  in  an  angry  way  but  did 


not  shake  hands;  in  a  little 
while  he  went  up  to  Cora  and 
they  stepped  outside;  did  not 
hear  what  was  said;  Cora  came 
in  and  called  out,  "have  I  any 
friends  here?"  I  said,  "yes 
what's  the  matter?"  He  said, 
"that  man  says  he  is  going  to 
slap  my  face  if  he  ever  sees  me 
again."  In  a  moment  the  Gen- 
eral came  in  and  said,  "where  is 
that  fellow?  "Where  are  my 
friends?"  but  Mr.  Turner  and 
Mr.  McKibben  who  had  come  in 
with  him  had  gone.  He  seemed 
pretty  drunk.  Cora  appeared  to 
be  sober;  he  said  to  me,  "I  prom- 
ised to  slap  that  man's  face  and 
I  had  better  do  it  now."  Some 
one  said,  "Oh,  you  must  not  do 
it."  I  tried  to  quiet  him  and 
succeeded  after  a  while;  was  go- 
ing to  introduce  them  again  but 
it  was  not  done,  I  don't  know 
why;  they  left  by  different  doors, 
don't  know  why  for  they  seemed 
friendly  again. 

John  Papy.  Was  in  the  saloon 
with  the  crowd  the  night  before 
the  killing;  was  not  in  the  Gen- 
eral's party  and  did  not  hear 
what  was  said;  saw  Cora  and 
him  go  out  but  left  before  they 
came  back.  Heard  the  next  morn- 
ing of  the  trouble;  knew  the 
General,  met  him  on  the  street 
that  afternoon  about  four;  he 
was  slightly  drunk,  talked  to 
him  about  the  thing  and  he 
promised  me  to  go  home  at  once. 

William  Ragsdale.  About  an 
hour  before  the  shooting,  was  on 
Montgomery  St.  talking  with 
Cora  when  General  Richardson 
passed  by,  Cora  turned  to  me 
and  said,  "There  is  the  man  I 
had  the  difficulty  with;  he  gave 
me  a  black  look  just  now  as  he 
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went  by;  I  want  to  see  him  to 
settle  this  thing."  Told  him  I 
knew  the  General  and  would 
help  him;  would  go  now  and 
speak  to  him.  I  caught  up  with 
him  and  asked  him  what  was  the 
trouble,  he  said,  "that  man  with 
you,  I  owe  him  a  slap  in  the  face 
and  have  told  him  so".  I  said, 
"if  you  were  to  say  that  to  me 
I  would  tell  you  to  do  it  if  you 
dared."  This  seemed  to  change 
him  a  little  and  when  I  sug- 
gested that  they  should  make  it 
up  he  said,  "Well,  I'll  talk  to 
him".  So  we  walked  back  and 
joined  Cora.  They  stepped  away 
from  me  and  they  talked  for 
some  time.  They  seemed  to 
agree  to  something  for  Cora 
called  out  for  me  to  come  with 
them  and  we  walked  up  to 
Hayes'  saloon  and  then  to  the 
Cosmopolitan  where  we  took  sev- 
eral drinks  together.  Cora 
seemed  satisfied  but  the  General 
didn't.  He  tapped  Cora  on  the 
shoulder  and  said,  "let's  go  to 
the  corner;"  Cora  said,  "It's 
late,  I  want  to  go  to  my  dinner". 
The  General  replied  very  angri- 
ly, "I  have  lost  my  dinner  by 
this  damned  thing."  This 
seemed  to  frighten  Cora  for  he 
asked  the  General,  "It's  all  set- 
tled now  isn't  it,  General?"  They 
left  together  and  I  followed  be- 
hind pretty  close.  Saw  that  the 
General  had  a  heavy  pistol  in  his 
pocket,  also  a  big  knife  which 
afterwards,  I  mean  the  knife, 
fell  on  the  pavement  when  they 
were  fighting  for  I  heard  it  fall- 
ing, heard  the  rattle  on  the  walk. 
Saw  them  begin  to  fight  oppo- 
site Goddefroy's  building.  Saw 
Richardson  raise  his  hand  up 
with  the  knife  in  it.  Cora  tried 
to  get  it  and  made  the  other  drop 
it  and  reach  for  his  pistcl  with 
his  other  hand,  in  the  struggle. 


Cora  got  hold  of  it  and  it  fell  to 
the  pavement  and  just  then  Cora 
fired.  I  swear  I  saw  all  this. 
Did  not  notice  anybody  else 
watching  them  while  I  did;  did 
not  join  the  crowd  that  followed 
Cora,  went  right  back  to  the  sa- 
loon after  I  heard  the  shot.  It 
was  time  for  me  to  go  on  duty 
at  the  saloon;  I  thought  there 
were  enough  other  people  around 
and  my  assistance  was  not 
needed.  I  tend  bar.  Have 
worked  in  the  mines;  have  also 
worked  in  a  faro  saloon;  work 
at  election  times  too;  have 
worked  for  Mr.  Casey  at  such 
times;  have  never  been  convicted 
of  any  crime;  have  been  arrested 
more  than  once. 

Mrs.  May  Knight.  Saw  the  two 
men  fighting  and  saw  the  shoot- 
ing Saturday  night;  just  before 
saw  the  big  one,  the  one  that  was 
killed,  raise  his  arm  as  though 
to  strike  the  little  one;  he  held 
something  in  his  hand;  it  might 
have  been  a  pistol,  perhaps  it 
was  a  knife.  Do  not  know  what 
brought  me  to  that  place  at  that 
time.  I  just  happened  to  be 
passing,  don't  remember  where  I 
had  come  from  but  was  on  my 
way  home.  Do  not  remember 
seeing  any  of  the  witnesses  that 
have  been  examined  and  who 
say  were  there;  of  course  I  got 
into  the  crowd  that  followed 
Cora  for  I  wanted  to  see  as  much 
as  I  could.  Nobody  recognized 
me  or  spoke  to  me  in  the  crowd; 
cannot  name  anyone  that  I  saw 
there.  Yes  I  have  been  in  jail 
several  times,  never  for  stealing, 
generally  for  being  a  sporting 
woman  as  they  are  called.  Did 
not  know  General  Richardson; 
don't  think  I  had  ever  seen  him, 
had  often  seen  Cora. 

Patrick     Olennon.      Saw    the 
shooting  of  General  Richardson, 
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came  up  while  they  were  fight- 
ing, saw  the  General  raise  his 
arm  as  though  to  strike  Cora 
with  something.  He  had  a  knife 
in  his  hand.  Cora  shot  soon 
after.  Did  not  see  the  persons 
pointed  out  to  me  now  (Mr.  Rob- 
inson, Captain  Cotting  or  Mr. 
Wayne) ;  don't  remember  seeing 
Glennon  there  before  the  shoot- 
ing, but  saw  him  after  in  the 
crowd.  Was  on  my  way  home  to 
supper  when  I  saw  the  thing; 
was  alone.  Am  a  horse  man;  go 
to  the  races  a  good  deal,  often 
make  bets.  Am  a  little  in  poli- 
tics and  have  been  a  deputy 
sheriff;  lost  that  office  on 
charges  made  against  me  which 
are  false;  haA'^e  been  arrested  but 
have  never  been  in  jail;  know 
Belle  Cora  very  well,  also  the 
prisoner;  I  forgot  to  say  that  I 
saw  Gen.  Richardson  draw  a  pis- 
tol before  Cora  fired. 

Benjamin  Thomas.  I  was 
walking  down  the  street  on  that 
Saturday  evening  when  I  saw 
Cora  whom  I  knew,  walking  in 
front  of  me  with  a  bigger  man; 
they  were  close  together,  seemed 
arm  in  arm.  Suddenly  I  saw 
them  in  a  scuffle,  saw  the  big 
man  raise  his  arm  with  a  knife 
in  it;  Cora  grabbed  the  arm  and 
then  the  big  man  reached  out  the 
other  with  a  revolver  which 
Cora  grabbed;  then  he  pulled  his 
pistol  and  fired  and  at  once  ran 
up  the  street.  Several  persons 
followed  him,  do  not  remember 
who  and  could  not  recognize  them 
now.  Do  not  remember  these 
gentlemen  who  have  testified  as 
being  there.  I  ran  after  the 
prisoner  intending  to  help  him, 
as  I  knew  him  well.  As  soon  as 
Cora  was  arrested  I  went  over 
to  Belle's  house  and  told  her.    I 


knew  her  and  her  house  very 
well.  Used  to  be  a  grocer  but 
failed  in  business;  don't  think 
my  creditors  got  much,  don't  re- 
member; I  peddle  nuts  and  fruit 
and  such  things  now;  have  lived 
with  a  woman  not  my  wife; 
have  been  arrested  for  frequent- 
ing sporting  houses.  The  charge 
was  true. 

James  Turner.  In  a  saloon 
one  night  more  than  a  year  ago 
had  trouble  with  General  Rich- 
ardson; he  was  drunk  at  the 
time  and  called  me  ugly  names; 
he  drew  a  knife  when  I  remon- 
strated. I  was  badly  scared  and 
thought  it  better  to  apologize 
for  something  I  had  not  said 
than  to  run  the  risk  of  being 
stabbed.  He  had  the  reputation 
then  and  had  when  he  was  killed 
of  being  very  quarrelsome  and 
vindictive  when  he  was  half 
drunk. 

Am  a  saloon  keeper,  own  my 
own  place.  The  General  often  vis- 
ied  it  after  that  occurrence. 

Dr.  McMillan.  Know  both  of 
the  parties.  Gen.  Richardson's 
reputation  I  know  from  what  I 
have  heard  from  many.  It  is 
that  of  a  very  excitable  and  dan- 
gerous man  when  he  drinks; 
even  when  he  is  sober  he  will 
flare  up  if  you  contradict  him.  I 
know  of  other  quarrels  he  has 
had  when  he  was  drunk;  he  is 
known  too  at  the  leading  houses 
of  ill  fame  and  has  the  reputa- 
tion of  being  a  heavy  bettor  in 
the  Gambling  houses.  Cora  has 
the  reputation  of  being  a  quiet 
young  man  and  though  not  a 
very  moral  man  as  things  go 
among  the  best  citizens,  as  a 
peaceable  man;  I  never  heard  of 
his  being  in  a  fight  like  this  be- 
fore. 
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IN  REBUTTAL. 

The  District   Attorney   called  swore   that   Richardson's   hands 

two  detectives  who  proved  that  had  been  empty  and  hanging  at 

two   of  the  prisoners   had   been  his  sides. 

elsewhere  at  the  time  of  the  kill-  The  defense  did  not  cross-ex- 

ing  and  two  other  witnesses  who  amine  these  witnesses. 

THE  SPEECHES  TO  THE  JURY. 

January  14. 
Mr.  Byrne  said  that  the  verdict  must  be  either  one  of  con- 
viction or  honorable  acquittal.  Some  of  the  witnesses  for  the 
defense  are  plain  liars,  conspirators  against  the  administra- 
tion of  justice.  He  left  it  to  the  common  sense  of  the  jurors 
to  find  from  the  reputation  and  habits  of  these  men  whether 
they  were  worthy  of  credit  and  belief  and  whether  they  had 
not  been  brought  here  for  the  very  purpose  of  clearing  Cora. 
A  prominent  and  respectable  citizen  has  been  ruthlessly 
murdered  in  the  public  streets.  He  lies  in  a  bloody  grave 
leaving  behind  him  a  heart-broken  widow  and  young  children 
unconscious  of  the  nature  of  their  loss.  And  this  has  been 
perpetrated  by  a  man  whose  character  is  infamous  and  whose 
profession  is  that  of  a  gambler.  The  prisoner  has  secured 
eminent  and  able  counsel  to  defend  him  and  all  that  ingenuity 
and  learning  can  suggest  has  been  brought  to  protect  him 
from  the  vengeance  of  the  law.  Bribery  of  both  members  of 
the  Jury  or  at  least  attempts  to  do  so  has  been  proved  and 
the  same  thing  is  true  as  to  witnesses.  To  find  a  verdict  for 
the  prisoner  you  will  have  to  ignore  entirely  the  testimony 
of  the  witnesses  for  the  prosecution.  They  can  have  no 
reason  for  speaking  otherwise  than  truly,  while  those  for  the 
defense  are  either  influenced  by  friendship  for  Cora  or  what 
is  worse,  are  perjurers  for  personal  gain.  Consider  the  habits 
and  life  of  the  witnesses :  on  the  one  side  we  have  men  unim- 
peached  whose  characters  are  unassailed — on  the  other  by 
their  acknowledgment,  gamblers  and  touts  for  cockpits. 

We  live  in  an  age  in  California  resembling  the  days  of  the 
breaking  up  of  the  Roman  Empire.  Corruption  sits  in  almost 
every  quarter,  even  in  high  places.    A  man's  life  is  of  less 
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value  than  that  of  a  horse;  there  is  no  security,  for  human 
life  is  trifled  with.  Our  character  as  a  country  has  become 
stained  by  the  aspersion.  And  here  is  another  victim.  Mercy 
murders  in  pardoning  him  that  kills.  Let  this  man  go  and 
you  create  a  pandemonium  in  San  Francisco. 

Mr.  McDougall.  Gentlemen  of  the  Jury:  It  has  been  re- 
marked by  Mr.  Byrne,  that  it  had  been  found  necessary  by 
the  defense  in  this  case,  to  occupy  some  three  days  to  select 
a  jury.  It  is  true,  gentlemen,  that  such  is  the  fact ;  but  the 
reason  of  such  caution  on  our  part,  has  not  been  so  much  to 
obtain  a  jury  favorable  only  to  the  prisoner,  but,  also,  to 
obtain  such  a  jury  as  would,  from  their  high  social  position, 
be  satisfactory  to  the  community;  and  whose  verdict  might 
be  regarded  with  satisfaction  by  the  people  at  large. 

I  shall  now  call  your  attention  to  some  of  the  occurrences 
of  the  night  of  the  16th  of  November,  and  show  to  you  that 
the  same  bloodthirstiness  which  the  deceased  then  exhibited 
was  renewed  on  the  day  of  his  death.  If  you  will  recollect, 
gentlemen,  Mr.  Papy  testified  that  he  left  deceased  at  4 
o'clock  on  the  day  of  his  death,  with  the  understanding  that 
Richardson  was  to  go  immediately  home.  Did  he  do  that, 
gentlemen?  Instead  of  doing  that,  he  proceeded  directly  to 
the  Cosmopolitan  Saloon,  and  inquired  of  Marsh,  the  bar- 
keeper, * '  If  the  man  with  whom  he  had  the  difficulty  last  night 
had  been  there  to-day?"  This  shows  that  Richardson  had  not 
forgotten  his  threat  to  kill  Cora,  and  that  he  hunted  him  to 
put  that  threat  into  execution;  that  he  was  under  the  same 
morbid  and  bloodthirsty  influence  as  the  evening  before. 

When  under  the  influence  of  wine  General  Richardson  was 
a  dangerous  man — prompt  to  suspect  and  resent  an  insult. 
Though  he  said  he  regretted  the  difficulty  and  was  ashamed 
of  it,  yet  the  next  day  in  a  state  of  debauch  he  renewed  it 
and  lost  his  life  as  a  result. 

Richardson  was  killed  by  Cora  to  preserve  his  own  life. 
Suppose  Cora  had  been  killed  would  not  the  community  have 
said  General  Richardson  is  a  man  of  bravery,  of  standing  and 
acted  from  motives  of  self  preservation  ?  He  would  have  been 
discharged  at  once  by  the  first  examining  magistrate,  and  his 
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action  would  have  been  lauded,  approved  and  recognized  by 
everybody.  So,  Gentlemen,  would  have  ended  the  ease  had 
Richardson  been  on  trial  instead  of  Cora  and  his  fame  as 
a  brave  man,  a  gallant  man  and  an  honorable  man  would 
be  augmented  and  increased. 

The  Prosecution  has  attempted  to  impeach  two  of  our  wit- 
nesses— Thomas  and  Glennon ;  they  have  laughed  at,  they  have 
sneered  at,  their  stories  and  yet  they  stand  unimpeached. 

I  ask  you  this  one  thing,  to  disregard  the  insane  clamor  of 
an  excited  populace.  We  are  compelled  to  fight  a  foregone 
conclusion  on  the  part  of  the  community.  They  have  judged 
the  prisoner  already  and  the  public  opinion  is  pressing  on  us 
from  all  sides.  If  this  prisoner  is  convicted,  I  say  it  solemnly, 
it  will  be  judicial  murder. 

Mr.  Baker.  Gentlemen  of  the  Jury :  I  sincerely  trust  that 
a  night  of  serene  repose  after  the  exhausting  labors  that  you 
have  undergone  has  enabled  you  to  return  here  today  with 
dispositions  equal  to  those  which  you  have  shown  during  the 
whole  course  of  this  investigation ;  and  while  I  feel  that  upon 
the  defense  which  I  am  about  to  end,  will  in  some  sense, 
depend  the  eternal  welfare  of  a  human  being,  I  feel  myself 
honored  and  happy  in  being  allowed  in  such  a  case  and  for 
such  a  purpose  to  address  a  jury  who  have  proved,  not  to  the 
counsel  alone,  not  to  the  audience  alone,  but  to  the  prisoner 
himself,  a  determination  to  render  strict  and  impartial  jus- 
tice ;  and  I  am  instructed  to  say  for  him,  what  he  could  not 
have  said  when  the  trial  began,  that  whatever  may  be  the 
end  of  this  day,  he  has  a  profound  and  abiding  conviction  of 
your  truth  and  justice.  He  cannot  but  feel  that  to  you  is 
delegated  a  little  less  than  supreme  power — that  none  but 
the  Almighty  can  control  the  consequences  of  your  judgment ; 
and  with  this  painful  thought  pressing  upon  his  mind  and 
heart  I  am  here  to  say  for  him  that  he  is  willing  to  trust  in 
your  hands  the  issues  of  life  and  death.  And  gentlemen, 
while  I  advance  to  the  discussion  of  this  case  I  cannot  forget 
the  imposing  aspect  that  is  thrown  around  the  prisoner  on 
this  occasion.  The  whole  majesty  of  the  law  of  a  great  and 
civilized  country — all  that  care  in  the  selection  of  a  jury  and 
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labor  in  the  arrangement  of  testimony  and  zeal  on  the  part 
of  the  prosecution  and  care  on  the  part  of  the  defense  could 
do,  has  been  done.  And  while  it  is  true,  while  it  is  very  true, 
that  the  man  who  is  before  you  on  trial  for  his  life  is  a  man 
of  base  character  and  in  some  respects  vicious — whose  posi- 
tion in  life  is  low — whose  condition  at  this  bar  is  that  of  lone- 
liness and  dependence  upon  one  human  being  for  sjnnpathy 
and  kindness — with  all  that,  he  is  here  guarded  by  the  care  of 
the  judge ;  hedged  around  by  the  justice  of  the  jury ;  pro- 
tected by  all  the  sanctions  of  the  law;  and  poor  and  humble 
and  degraded  though  he  be,  he  is  fenced  about  and  eared  for 
"with  all  the  divinity  that  doth  hedge  a  king." 

It  is  a  painful  and  impressive  spectacle.  Nor  are  we  to 
forget  that  it  is  the  province  of  the  law  to  render  justice  to 
the  memory  of  one  who  is  no  longer  among  us.  It  would  be 
idle  for  us  to  disguise  that  the  appeal  by  Mr.  Byrne  (though 
he  disclaims  it) — his  allusion  to  the  bloody  grave  and  the 
verdant  sod  and  the  tearful  widow  and  the  unconscious 
orphan — must  weigh  and  will  weigh  upon  your  minds.  We 
are  but  men ;  we  are  not  deprived  by  being  selected  for  a 
seat  in  this  place,  of  the  passions  and  sympathies  of  human 
nature ;  and  I  am  far,  very  far,  from  complaining  of  anything 
that  has  been  said,  or  may  be  said,  upon  that  subject.  I  am 
not  inclined  at  aU  to  disguise  it.  It  is  not  they  alone  who 
feel  an  interest  in  the  case;  something  more  than  a  concern 
for  professional  reputation  presses  them  to  extremes.  It  may 
be  that  at  the  very  moment  when  I  speak  some  tearful 
woman  may  be  upon  her  knees  in  the  depths  of  her  closet 
imploring  the  Almighty  to  open  your  hearts,  to  do  justice  to 
the  memory  of  the  husband  she  has  lost.  I  don't  complain  of 
these  things;  I  don't  shrink  from  their  being  mentioned;  I 
feel  them ;  my  heart  quivers  when  I  think  of  them.  I  do  not 
wish  that  in  any  portion  of  this  trial  you  should  forget  them. 

But  there  is  another  aspect  of  this  case  to  be  thought  of. 
The  man  who  is  here  struggling  for  his  life — who  is  ar- 
raigned for  the  death  of  one  claimed  to  be  one  of  the  purest 
of  our  citizens,  is  said  to  have  followed  degraded  and  vicious 
pursuits.    It  is  said  of  him  that  he  is  cared  for  by  a  woman 


CHARLES  CORA.  37 


of  very  bad  relations  in  life,  whose  name  indeed  is  a  reproach. 
Against  this  man  at  the  bar  the  whole  public  press — that 
mighty  engine  of  passion  and  power — have  poured  out  all  the 
concentrated  vials  of  their  wrath  and  indignation.  Every 
portion  of  his  career  has  been  maligned;  every  motive  of  his 
heart  has  been  perverted ;  every  act  of  his  life  has  been  mis- 
represented; and  imagination  if  not  upon  its  highest  and 
purest,  upon  its  boldest  wing,  has  applied  to  him  every 
epithet  of  reproach  and  related  every  narrative  of  shame. 
Against  this  we  have  but  one  defense — against  this  we  have 
but  one  resource,  but  one  hope.  It  is  to  be  found  in  time, 
which  tempers  all  things — it  is  to  be  found  in  human  sym- 
pathy  and  the  justice  of  this  tribunal — in  the  merciful  con- 
sideration of  human  infirmity — and  at  last  in  stern,  naked 
and  irresistible  truth.  And  if  the  lips  about  to  speak  to  you 
are  feeble  and  if  the  thoughts  about  to  be  uttered  are  trem- 
bling and  uncertain — if  pure  efforts  shall  be  marred  by  the 
ingenuity,  skill  and  eloquence  of  the  gentleman  who  is  to 
follow — it  is  but  for  us  to  rely  solely  upon  inflexible  truth; 
and  it  may  be  for  him  (pointing  to  the  prisoner)  with  heart 
and  lips  all  unused  to  prayer,  to  lift  his  thoughts  to  the  Great 
Father  of  life,  who  made  him  as  well  as  his  Honor  on  the 
bench  and  the  jury  in  the  box,  to  guide,  impress,  stimulate 
and  enlighten  his  advocate  to  press  his  claims  to  liberty,  life 
and  hope. 

The  prosecution  of  this  case  charge  that  the  defendant  on 
the  night  of  the  17th  of  November,  1855,  maliciously  and 
without  just  cause  took  the  life  of  General  Wm.  H.  Richard- 
son, Marshal  of  the  United  States  for  the  Northern  District 
of  California;  and  that  he  is  attempting  to  sustain  himself 
by  a  conspiracy  against  truth,  honesty  and  honor;  and  the 
inferences  of  his  character  are,  by  comparison,  more  fatal 
to  his  hopes  because  they  say  his  victim  was  a  man  of  elevated 
character  and  mind.  This  is  the  beginning  of  this  case — 
this  is  the  end  of  this  case — the  comparison  is  pressed  on  us 
at  every  step  we  take.  It  is  idle  for  us  to  deny  that  the  shield 
of  character  which  we  attempt  to  hold  up  before  this  defend- 
ant is  in  many  parts  frail  and  broken.     He  yielded  in  his 
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youth  to  temptations  which,  like  thronging  devils ,  have 
pursued  him  all  his  life,  and  he  feels  today  more  bitterly 
than  words  of  mine  can  express,  the  want  of  a  shield  spotless 
and  pure  in  this  moment  of  his  great  trial.  Whether  he  be 
a  man  of  unmixed  evil  is  for  you  to  determine ;  whether  there 
be  not  something  of  native  good  in  a  man,  who,  amid  a  life 
of  such  vice  and  vississitude,  has  congregated  around  him 
the  good  wishes  of  many  friends — early  friends — friends  of  a 
better  day — it  is  for  you  to,  yes,  to  judge.  No  such  tempta- 
tions crowd  upon  you.  The  men  with  whom  you  mingle  are 
not  flushed  with  passion  or  steeped  in  crime.  With  you,  and 
with  all  of  us,  it  is  peace  and  calm  and  quiet  and  content. 
With  him  it  is  far,  very  far,  different;  and  I  say  being  so, 
and  so  most  undoubtedly,  amid  this  career  he  has  jeen  able 
to  preserve  the  balance  of  his  mind  and  the  control  of  his 
temper  in  regard  to  public  law  and  in  regard  to  private  right. 
His  quiet  career  is  so  much  at  least  to  be  remembered  in  his 
favor.  I  plead  it  for  him;  I  lay  it  before  you;  I  ask  you  to 
consider  it.  Let  it  be  the  wand  that  will  bring  up  from  the 
depths  of  your  hearts  a  bright,  gushing  stream  from  the 
fountains  of  mercy.  But  while  we  say  this  much  as  to  this 
man,  we  are  not  willing  that  the  comparison  should  be  made 
worse  than  it  is.  We  are  not  willing  that  this  man,  while 
in  some  respects  so  vicious  and  in  other  respects  so  amiable, 
should  be  arrayed  by  way  of  comparison,  against  the  life, 
conduct  and  character  of  another  man,  dead  though  he  be, 
with  every  virtue  exaggerated  and  every  good  quality 
increased.  We  are  compelled  to  say  that  the  argument  made 
against  our  client  by  comparison  with  General  Richardson  is 
false  in  fact  and  false  in  deduction.  We  make  the  issue,  they 
force  it  upon  us.  I  would  be  recreant  to  our  duty  in  pleading 
for  this  man's  life  if  I  feared  to  meet  this  issue  and  I  do 
not.  We  attempted  in  the  beginning  of  this  controversy  to 
show — 

1.  That  Cora,  whatever  his  other  habits  may  have  been, 
was  a  man  of  peaceful  life  and  conduct ; 

2.  That  whatever  the  character  of  Richardson  may  have 
been  in  other  respects,  he  was  a  turbulent,  dangerous  man. 
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This  we  announced.  What  have  they  done?  They  have 
forced  upon  us  a  broader  issue  and  a  more  extended  debate. 
They  say,  we  will  show,  that  not  only  was  Richardson  kind, 
quiet,  orderly,  peaceful,  but  that  he  was  a  man  of  generous 
impulses,  of  magnanimous  conduct,  of  high  tendencies,  of 
gallantry,  of  bravery,  of  chivalry — incapable  of  assailing  a 
man  without  preparation — incapable  of  deceit  in  action — 
incapable  of  falsehood  in  statement  or  of  aught  unworthy  of 
the  high-sounding  names  attached  to  him.  They  got  Mr. 
Nugent.  He  says  that  General  Richardson  was  not  only 
peaceable  and  kind  but  chivalric,  gallant,  fair,  honorable, 
incapable  of  taking  advantage. 

Well,  now,  it  was  impossible  for  us  after  that  notice  and 
after  we  heard  that  line  of  proof,  not  to  turn  our  attention 
to  the  facts  and  inquire  whether  this  be  so  or  not ;  and  when 
we  made  up  our  minds  to  accept  the  challenge  and  to  enter 
into  that  controversy  we  did  it,  well  knowing  all  the  uses 
that  could  be  made  of  it  in  declamation,  if  we  made  the 
attempt.  I  would  be  insensible  to  the  many  merits  of  Col. 
Inge  and  Mr.  Byrne  if  I  did  not  know  how  well  they  will 
declaim  about  the  raking  up  of  the  ashes  of  the  dead.  They 
will  say  that  Richardson  is  now  lying  in  his  bloody  grave 
and  that  not  content  with  that  we  are  arraying  against  his 
memory  all  the  forgotten  stories  that  can  be  recalled  of  his 
past  career. 

Is  that  true  ?  Did  we  do  it  ?  Could  we  avoid  what  we  have 
done?  When  I  stand  up  there  and  find  my  client  over- 
whelmed with  a  mountain  of  infamy  and  plunged  into  the 
depths  of  degradation  by  comparison  with  the  man  who  is 
now  lying  in  a  bloody,  though  quiet  grave,  shall  I  suffer  it 
to  pass?  Never.  They  may  declaim  till  the  heavens  fall — 
they  may  accuse  us  of  want  of  feeling — of  mercy,  of  any- 
thing else.  I  care  not.  I  appeal  to  the  facts.  Whatever  the 
prisoner  is,  he  was  peaceful,  amiable,  kind.  Good  though  the 
other  man  was  as  a  husband  and  a  father,  he  was  violent, 
dangerous  and  in  his  anger,  deadly.  As  for  being  magnani- 
mous and  honorable  he  was  not  so;  but  what  he  was  from 
the  first  day  that  we  hear  of  him  he  remained  to  the  last — 
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full  of  faults,  though  not  without  redeeming  qualities.  We 
must  prove  it  by  his  general  reputation.  What  was  that 
reputation  here?  Why  did  Mr.  Turner  tell  us  that  when  he 
came  in  contact  with  him,  had  it  not  been  for  his  coolness 
he  would  have  lost  his  life?  What  was  his  reputation  the 
night  Cora  killed  him?  What  did  Turner  think  of  him? 
What  is  reputation?  Why  are  we  not  allowed  to  make  an 
investigation  as  to  specific  facts?  Why  is  it  that  with  the 
reputation  of  a  peaceable  man  he  is  always  in  trouble  ?  Have 
you  been  in  trouble?  Are  you  assaulted?  Are  you  seen 
belted  behind  a  knife  and  pistol  day  and  night  in  season  and 
out  of  season?  Are  you  reputed  to  be  sudden  and  quick  in 
quarrel?  Are  your  past  lives  checkered  with  adventure  after 
adventure  which  your  best  friends  dare  not  repeat?  Is  that 
peace?  Are  you  seen  at  the  very  depths  of  midnight  in  more 
than  doubtful  company  and  reckless,  drunken,  desperate, 
meditating  assassination,  regardless  whether  your  victim  be 
friend  or  foe?  When  they  crowd  upon  Cora  and  upon  Glen- 
non  and  upon  Thomas  and  upon  Whitnel  and  charge  infamy 
and  perjury,  is  not  that,  to  use  the  language  of  Mr.  Byrne, 
"piling  Pelion  upon  Ossa  or  Ossa  upon  Pelion?"  Shall  we 
make  no  report?  What  could  Cora  expect  from  Eichardson? 
Could  he  say  with  the  pistol  to  his  breast  "This  man  is  too 
magnanimous  to  shoot  me — he  is  too  honorable  to  assail  me — 
he  has  lived  a  life  of  purity  and  peace  too  long  to  vary  from 
his  usual  course."  Gentlemen,  there  is  no  character  to  throw 
into  the  scales  against  us.  Eichardson  bore  no  flaming  sword 
of  reputation  to  weigh  against  our  cause  and  make  it  touch 
the  beam. 

It  was  not  our  intention,  gentlemen,  to  attack  the  character 
of  Gen.  Eichardson;  but  it  was  forced  upon  us,  and  in  self- 
defense  we  were  compelled  to  attack  his  reputation,  to  sustain 
that  of  the  prisoner;  and  what  were  their  relative  merits? 
Doctor  McMillan  has  testified  the  infamy  of  deceased,  and  has 
proved  his  habits  and  profession  to  be  identical  with  Cora's. 
Bad  as  Cora  has  been,  abandoned  as  his  heart  has  proved; 
wicked  as  has  been  his  course:  he  yet  can  find,  in  adversity 
and  peril,  friends  ready  and  willing  to  testify  to  his  kindness 
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of  heart,  his  peacefuhiess  of  temper,  and  his  devoted  friend- 
ship. These  qualities  at  all  times  command  our  admiration 
and  esteem ;  but  when  we  find  them  linked  with  a  life  of  vice, 
when  we  find  them  the  attributes  of  the  gambler,  and  qualities 
of  an  otherwise  abandoned  heart,  how  forcibly  do  they  remind 
us  that  he  yet  possessed  in  some  degree,  the  elements  of  truth, 
magnanimity,  and  of  an  elevated  mind.  While,  therefore, 
we  admit  that  Cora  is  bad,  we  hold  it  ungenerous  to  compare 
him  odiously  with  Richardson.  The  character  of  the  latter 
has  been  proved  not  only  to  be  bad,  but  also  to  be  dangerous 
and  desperate  in  its  every  nature.  What,  gentlemen,  was 
Mr.  Turner's  testimony  on  this  point?  He  tells  you  that  on 
one  occasion  he  was  told  by  his  friends  that  if  it  had  not 
been  for  his  coolness,  he  would  twice  have  lost  his  life. 

The  other  side  complain  that  we  have  three  counsel,  and 
defended  by  able  and  ingenious  advocates;  and  they  say 
"Cora  is  well  able  to  pay  for  their  services.  If  he  had  been 
poor  they  would  not  have  been  here."  Mr.  Byrne  ought  to 
think  better  of  his  profession.  Mr.  Byrne  ought  to  be  gov- 
erned by  better  impulses  or  rather  he  ought  to  refrain  from 
doing  injustice  to  his  opponents. 

Did  it  ever  occur  to  the  gentlemen,  who  bitterly  complain 
of  this  fact,  that  the  prosecution  was  sustained  by  more  than 
three  counsel;  and  that  these  counsel  are  equally  as  learned, 
as  able,  and  ingenious  as  Cora's?  Oh!  gentlemen,  how  un- 
charitable is  the  world,  and  how  truly  has  it  been  said,  that 
we  are  apt  to  discover  the  faults  of  others,  while  we  are  blind 
to  our  own. 

The  legal  profession  is  above  all  others  fearless  of  public 
opinion,  candid  and  sympathetic.  It  has  ever  stood  up  against 
the  tyranny  of  monarchs  on  the  one  hand  and  the  tyranny 
of  public  opinion  on  the  other.  And  if,  as  the  humblest  among 
them,  it  becomes  me  to  instance  myself,  I  may  say  it  with  a 
bold  heart — and  I  do  say  it  with  a  bold  heart — that  there 
is  not  in  all  this  world  a  wretch  so  humble,  so  guilty,  so 
despairing,  so  torn  with  avenging  furies,  so  pursued  by  the 
vengeance  of  the  law,  so  hunted  to  cities  of  refuge,  so  fearful 
of  life,  so  afraid  of  death — there  is  no  wretch  so  deeply 
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steeped  in  all  the  agonies  of  vice  and  misery  and  crime — that 
I  would  not  have  a  heart  to  listen  to  his  cry  and  find  a  tongue 
to  speak  in  his  defense,  though  around  his  head  all  the  fury 
of  public  opinion  should  gather  and  rage  and  roar  and  roll  as 
the  ocean  rolls  around  the  rock.  And  if  I  ever  forget,  if  I 
ever  deny  that  highest  duty  of  my  profession,  may  God  palsy 
this  arm  and  hush  this  voice  forever. 

Let  us  look  to  testimony  as  given  by  the  witnesses,  and  draw 
such  conclusions  from  it  as  accord  with  common  reason.  In 
the  first  place,  it  is  said  that  Cora  assasinated  Eichardson.  In 
reply,  we  say,  Richardson  attempted  to  assassinate  Cora.  We 
say  that  on  the  evening  of  his  death  the  deceased  was  inflamed 
with  liquor;  that  while  under  its  influence,  instead  of  going 
home,  as  he  promised  Mr.  Papy,  he  went  to  the  Cosmopolitan, 
and  inquired  of  the  barkeeper  if  ''that  young  man,  whom  he 
had  the  difficulty  with,  has  been  here  to-day?"  Does  this 
look  like  assassination  by  Cora;  and  actuated  by  the  fiend 
which  had  caused  him  to  disgrace  himself  before,  was  laying 
his  plans  to  assassinate  Cora?  Is  it  not  reasonable?  Is  it 
not  true?  It  is  said  he  was  brave,  chivalrous  and  magnani- 
mous. Is  carrying  weapons  habitually,  brave?  Is  seeking 
an  adversary  chivalrous?  Is  assassinating  him  magnani- 
mous? I  appeal  to  you,  gentlemen,  if  the  propositions  of 
counsel  are  not  absurd,  ridiculous  and  foolish?  I  tell  you, 
gentlemen,  that  carrying  weapons  is  not  brave,  and  that  nine 
men  out  of  every  ten  who  do  so,  and  are  killed  in  difficulties, 
deserve  the  fate,  and  receive  their  just  reward.  California 
juries,  says  ]\Ir.  Byrne,  have  won  the  name  of  accessories  of 
felons;  that  the  temples  of  justice  have  been  little  less  than 
channels  of  escape  for  the  criminal  of  every  dye  and  of  every 
stamp.  Now,  why  does  he  say  so?  It  is  because  enlighten- 
ment has  dwelled  within  their  precinct,  and  honesty  within 
their  halls.  It  is  because  humanity  and  mercy  abide  there, 
and  because  cruelty  and  prejudice  are  banished  from  their 
portals.  These  are  the  reasons  why  this  remark  is  made,  and 
to  them  I  have  made  a  just  reply.  The  prosecution  do  not 
deny  that  Richardson  attempted  to  kill  Cora,  or  that  he  went 
to  the  Cosmopolitan  and  asked  for  him.     What  did  he  do 
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that  for?  What  earthly  purpose  could  have  prompted  such 
a  question,  except  a  desire  for  vengeance;  except  bitter 
malignity  and  his  determined  purpose  to  assault  Cora.  It 
is  for  you,  gentlemen,  to  consider  this  fact,  and  to  reconcile 
it,  if  you  can,  with  the  guilt  of  the  prisoner.  Mr.  Eags- 
dale  has  told  you,  that  while  standing  on  Montgomery  street 
with  Cora,  shortly  before  the  killing.  Gen.  Richardson 
appeared,  and  that  Cora  remarked:  ''There  is  the  man 
with  whom  I  had  the  difficulty,  and  as  I  passed  him  he 
gave  me  a  black  look;  I  want  to  see  him  to  settle  it;"  that 
it  was  settled,  and  that  Cora  and  Richardson  walked  towards 
Clay  street,  arm  in  arm.  It  is  a  little  singular,  gentlemen, 
that  Cora,  who  was  anxious  to  settle,  and  who  had  submitted 
to  indignant  treatment  without  a  manly  effort  to  dispute  it, 
should  assume  the  manner  of  a  bravado,  and  manifest  towards 
Richardson  the  spirit  of  a  lion,  within  a  few  feet  of  the 
scene  of  reconciliation.  How  can  this  be  reconciled  with 
the  character  of  the  men?  Who  believes  it?  And  yet 
Blanchard  has  sworn  so ;  has  told  you  that  in  answer  to  a 
question  as  to  "whether  it  was  settled,"  Cora  answered,  if 
a  man  says  so  and  so,  what  is  he  to  expect.  Is  such  a  statment 
compatible  with  reason?  Could  it  have  happened,  and  is  it 
not  impossible  ? 

Let  us  glance  at  the  evidence  of  Mrs.  Knight  and  Captain 
Cotting;  the  first  one  tells  you  that  Richardson  had  his 
hands  up,  pushing  Cora  away;  while  the  other  testifies  that 
Richardson's  hands  were  firmly  pinioned  by  Cora.  Is  this 
consistent?  What  did  he  have  his  hands  up  for,  was  he  not 
struggling,  and  who  began  it?  We  say  he  was,  and  that 
Richardson  was  the  aggressor.  Again,  one  witness  says  the 
two  men  were  staggering  into  the  door,  while  Cotting  says 
he  was  forced  in.  How  are  you  to  reconcile  these  state- 
ments? The  truth  is,  there  was  a  struggle,  a  combat  and  a 
fight.  Richardson  was  endeavoring  to  kill  Cora,  and  Cora 
was  trying  to  prevent  it.  Mrs.  Knight  swears  that  Richard- 
son had  one  arm  raised.  Two  others  for  the  prosecution 
also  say  he  had  not.  Remember  that  the  raising  of  his  arm 
is  life  or  death  to  us.     If  Cora  killed  him  with  his  hands 
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down  it  is  murder;  if  there  was  a  struggle  it  was  different. 
I  believe  Richardson  was  brave.  I  don't  believe  that  the 
man  lives  who,  twice  in  one  day,  could  back  Richardson  up 
against  a  door  and  put  a  pistol  to  his  bosom  and  hold  it 
there,  while  he,  Richardson,  cowered  like  a  slave.  Is  there 
no  moral  law  to  be  observed?  Is  there  no  correspondence 
in  the  nature  of  things'?  Did  Richardson,  as  Mrs.  Knight 
says,  raise  his  arms?  Did  he,  as  Cotting  says,  have  his  arms 
pinioned?  Now  before  you  go  one  step  farther  towards 
a  conclusion  you  must  be  satisfied  on  that  point  and  you 
must  all  agree  upon  it.  Again  a  pistol  cocked  was  found 
near  his  hand.  Now  I  want  to  utter  a  word  upon  which 
eternal  things  may  depend.  I  ask  you  was  that  pistol  drawn 
before  Richardson  was  shot?  Can  you  believe  he  stood  up 
in  that  doorway  for  four  minutes  with  a  pistol  cocked  and 
say  he  was  unarmed?  Mr.  Cook  may  have  been  mistaken 
but  whether  he  was  or  not,  the  pistol  was  there,  the  knife 
was  there.  They  were  drawn ;  he  drew  them ;  they  were 
drawn  in  combat ;  and  being  drawn  it  justified  the  utmost 
extremity  of  arms,  before  men  or  angels.  It  has  also  been 
said  that  Cora  held  Richardson  up,  after  he  shot  him,  to 
rob  him  of  his  weapons.  What  evidence  is  there  of  this? 
The  proposition  is  mere  sophistry;  it  is  absurd  and  a  mere 
supposition,  unsustained  by  facts,  and  unfounded  in  truth. 

And  now  we  come  to  the  testimony  of  Thomas  and  Glen- 
non.  Thomas  told  the  truth  in  substance,  and  what 
objections  have  been  made  to  its  truth?  1st,  he  is  a  nut 
pedler;  2d,  he  has  failed  in  business;  3d,  he  is  not  of  good 
character,  and  lastly,  he  contradicts  himself.  In  the  first 
place,  he  is  a  fruit  vender;  that  is  unworthy  of  Mr.  Byrne; 
he  has  failed  in  business,  so  have  a  hundred  others;  3d,  his 
character  is  bad.  He  has  been  an  Alderman  of  Buffalo,  and 
a  respected  and  honorable  man ;  and  4th,  he  contradicts  him- 
■  self,  in  having  told  a  different  story  at  different  times,  and 
to  different  individuals.  Is  it  true?  And  what  do  they 
say  of  Glennon?  Why,  he  too  is  perjured,  say  the  prosecu- 
tion, and  bought  for  the  purposes  of  this  ease.  Did  he  not 
too,  like  Thomas,  tell  the  same  story  on  the  night  of  the  killing 
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as  upon  this  stand,  and  have  we  not  proved  it?  He  told, 
when  questioned,  that  he  went  to  Belle  Cora's.  If  he  was 
lying  about  one  part,  why  could  he  not  about  all?  Why 
didn't  he  deny  ever  having  been  there?  These,  gentlemen, 
are  questions  to  be  satisfactorily  answered  before  you  reject 
their  statements. 

In  relation  to  the  impeachment  of  the  witness  Thomas,  it 
is  no  argument  that  he  did  not  tell  the  truth  because  he  sells 
fruit  or  because  he  failed  in  business  or  because  his  character 
in  relation  to  women  is  bad,  I  might  enter  into  an  elaborate 
argument  to  show  that  because  he  sells  fruit  he  is  all  the 
more  liable  to  tell  the  truth  because  he  deals  in  the  fruits  of 
nature.  I  would  be  very  sorry  to  say  that  he  told  a  lie 
because  he  failed  in  business,  because  then  all  the  good  men 
who  have  failed  here  and  who  will  fail  would  be  considered 
unworthy  of  credence.  And  as  to  his  character  in  relation 
to  women  I  have  only  to  say  that  charity  is  one  thing  and 
veracity  another.  The  theory  of  the  prosecution  is  that  we 
bribed  Thomas  and  Glennon  and  Marsh  and  Eagsdale.  It 
would  be  strange  if  in  all  this  bribery  we  could  not  get  one 
man  who  saw  some  identical  fact  fatal  to  the  prosecution. 
Why  did  we  not  get  some  one  to  put  into  the  mouth  of  Rich- 
ardson such  words  as  ''Damn  you,  I'll  shoot  you  anyhow." 
I  cannot  see  that  there  would  be  any  more  perfect  clincher  to 
the  case.  I  ask  you  if  our  side  intended  to  corrupt  or  bribe, 
why  could  not  we  get  some  man  to  prove  that?  According 
to  their  account  could  not  Glennon  swear  to  anything?  The 
case  rests  on  the  probability  of  statement  as  to  the  facts 
and  there  is  something  in  the  human  heart  native  to  truth 
which  will  give  credence  to  the  story  of  our  witnesses  unless 
there  be  some  specific  affirmation  to  the  contrary. 

I  will  now  proceed  to  grapple  with  the  great  bugbear  of 
the  case.  The  complaint  on  their  side  is  that  Belle  Cora  has 
tampered  with  the  witnesses.  Mr.  Byrne  has  chosen  to 
declare  that  the  line  of  defense  was  concocted  in  a  place 
which  he  has  been  pleased  to  designate  as  a  haunt  of  sensu- 
ality. In  plain  English  Belle  Cora  is  helping  her  friend  as 
much  as  she  can.    It  may  appear  strange  to  him,  but  I  am 
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inclined  to  admit  the  plain,  naked  fact,  and  in  the  Lord's 
name  who  else  should  help  him?  Who  else  is  there  whose 
duty  it  is  to  help  him?  If  it  were  not  for  her  he  would  not 
have  a  friend  on  earth.  This  howling,  raging  public  opinion 
would  banish  every  friend,  even  every  man  who  once  lived 
near  him.  The  associates  of  his  life  have  fled  in  the  day 
of  trouble.  Sunshine  friends  who  basked  in  the  noon-tide 
of  its  beaming  have  vanished  in  the  hour  of  its  decline.  It 
is  a  woman  of  base  profession,  of  more  than  easy  virtue,  of 
malign  fame,  of  a  degraded  caste — it  is  one  poor,  weak, 
feeble  and  if  you  like  it,  wicked  woman — to  her  alone  he 
owes  his  ability  to  employ  counsel  to  present  his  defense. 

What  we  want  to  know  is,  what  have  they  against  that? 
What  we  want  to  know  is,  why  don't  they  admire  it?  What 
we  want  to  know  is,  why  don't  they  admit  the  supremacy  of 
the  divine  spark  in  the  merest  human  bosom  as  if  to  teach 
that  there  is  good  in  things  most  evil?  The  history  of  the 
case  is,  I  suppose,  that  this  man  and  this  woman  have  formed 
a  mutual  attachment,  not  sanctioned  if  you  like  by  the  usages 
of  society — thrown  out  of  the  pale  of  society — if  you  like, 
not  sanctioned  by  the  rights  of  the  church.  It  is  but  a  trust 
in  each  other,  a  devotion  to  the  last,  amid  all  the  dangers  of 
the  dungeon  and  all  the  terrors  of  the  scaffold.  They  were 
bound  together  by  a  tie  which  angels  might  not  blush  to 
approve.  A  bad  woman  may  lose  her  virtue;  it  would  be 
infinitely  worse  to  lose  her  faith,  according  to  her  own 
standard.  If  you  mean  to  say  that  it  is  a  reproach  to  this 
woman  that  he  has  one  friend,  and  that  a  woman,  to  stand  by 
him,  I  say  that  that  is  perhaps  her  greatest  virtue.  A  man 
who  can  attach  to  him  a  woman,  however  base  in  heart  and 
corrupt  in  life,  is  not  all  bad.  A  woman  who  can  maintain 
her  trust,  who  can  waste  her  money  like  water  to  stand  by 
her  friend,  whether  that  friend  be  her  lover  or  paramour, 
amid  the  darkest  clouds  that  can  gather,  that  woman  cannot 
be  all  evil;  and  if  in  vice  and  degradation  and  infamy  she 
rises  so  far  above  it  all  as  to  vindicate  her  original  nature,  I 
must  confess  that  I  honor  this  trait  of  fidelity.  That  she 
might  go  too  far  in  the  defense  of  her  friend,  no  man  can 
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doubt.  If  I  were  charged  with  the  crime  of  murder  and 
my  friends,  insects  born  in  a  summer's  beam,  were  to  flee 
from  me,  if  my  good  name  stood  me  in  no  stead,  if  I  were 
bound  at  the  altar,  if  the  sacrificial  priest  were  to  have  his 
arm  bared  and  knife  brandished  to  strike — my  wife  would 
stand  by  me,  and  if  she  should  bribe  a  juror,  would  I  con- 
demn her?  "Would  you?  The  rigid  moralist  would  condemn 
and  the  stern  judge  would  punish,  but  her  act  would  accord 
with  the  principles  of  human  nature — irrepressible,  uncon- 
trollable, higher  than  all  law. 

That  a  woman  should  in  adversity  and  bitterness  and 
sorrow  and  crime,  stand  by  her  friend  in  the  dungeon,  on  the 
scaffold,  with  her  money  and  tears  and  defiance  and  vengeance 
all  combined,  is  human  and  natural.  This  woman  is  bad; 
she  has  forgotten  her  chastity — fallen  by  early  temptation 
from  her  high  estate;  and  among  the  matronage  of  the  land 
her  name  shall  never  be  heard.  She  has  but  one  tie,  she 
acknowledges  but  one  obligation  and  that  she  performs  in  the 
gloom  of  the  cell  and  the  dread  of  death ;  nor  public  opinion, 
not  the  passions  of  the  multitude,  nor  the  taunts  of  angry 
counsel,  nor  the  vengeance  of  the  judge,  can  sway  her  for  a 
moment  from  her  course.  If  any  of  you  have  it  in  your  heart 
to  condemn  and  say  "Stand  back!  I  am  holier  than  thou" 
remember  ]\Iagdalene,  name  written  in  the  Book  of  Life. 

I  feel  prouder  of  human  nature.  I  have  learned  a  new 
lesson.  Hide  him  in  the  felon's  grave,  with  no  inscription 
consecrated  to  the  spot;  and  when  you  have  forgotten  it  and 
the  memories  of  the  day  are  past  there  will  be  one  bosom 
to  heave  a  sigh — in  penitence  and  prayer,  there  will  be  one 
eye  to  weep  a  refreshing  tear  over  the  sod,  one  trembling 
nand  to  plant  flowers  above  his  head.  Let  them  make  the 
most  of  it.  I  scorn  the  imputation  that  infamy  should  rest  on 
him  for  her  folly  and  faith.  Let  them  make  the  most  of  it 
and  when  the  great  Judge  of  all  shall  condemn — ^when  in 
that  dread  hour  you  and  I  and  she  shall  stand  at  the  common 
tribunal  for  the  deeds  done  or  aimed  to  be  done  at  this  day 
— if  this  be  remembered  against  her  at  all  it  will  be  lost  in 
the  record  of  a  thousand  crimes  perpetrated  by  high  and 
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noble  souls.  Let  a  man  who  feels  in  his  heart  no  responsive 
type  of  such  traits  of  goodness,  of  truest  courage  in  darkest 
destiny,  let  that  man  be  the  first  to  put  his  hand  to  the  bloody 
verdict.  Beyond  this  there  is  nothing  more  to  be  said.  The 
imputation  on  our  witnesses  is  that  they  went  to  Belle  Cora's. 
The  imputation  on  their  witnesses  is  the  same  thing.  What 
then?    It  proves  nothing. 

There  is  public  opinion  now;  there  was  no  such  thing  as 
genuine  public  opinion  at  the  time  of  the  homicide — it  was 
bastard.  It  is  now  calm,  intelligent,  reflecting,  determined 
and  just.  If  you  mean  to  be  the  oracles  of  this  public 
opinion,  in  God's  name,  speak!  If  you  mean  to  be  priests 
of  the  divinity  which  honest  men  may  worship,  answer!  If 
you  are  the  votaries  of  the  other  you  are  but  the  inflamed 
Cassandra  of  a  diseased  imagination  and  of  a  purient  public 
mind.  If  of  the  former  I  bow  at  your  feet  in  honor  of  the 
mysteries  of  your  worship.  Against  this  man  the  public  press 
so  potent  for  good,  so  mighty  for  evil,  inflames  and  convulses 
the  public  mind  and  judgment.  There  is  not  one  thing  they 
have  said  that  is  in  accordance  with  truth  and  justice;  there 
is  not  one  version  they  have  given  that  is  based  on  testimony 
and  facts. 

My  task  is  performed.  In  the  name  of  our  common 
humanity;  in  the  name  of  Him  who  died  for  that  humanity; 
by  the  remembrance  of  your  mothers  and  fathers;  your 
respect  and  admiration  for  woman,  the  nearest  and  dearest 
ties  that  we  can  feel;  by  your  consciousness  of  your  own 
imperfections,  I  adjure  you  to  consider  in  mercy.  And  as 
you  deal  with  the  prisoner  may  the  common  Father  of  us  all 
deal  with  you.  So  may  the  prayers  of  the  mother  whose 
heart  yet  yearns  toward  him  reach  you.  So  may  his  future 
life  evince  the  sinceritj^  of  his  repentence  in  the  solitiude  of 
the  jail.  So  may  you  be  prosperous.  And  so  may  you 
answer  for  your  judgment  on  that  great  day  when  you  and 
the  prisoner  at  the  bar  shall  alike  stand  up  to  answer  for  all 
the  deeds  done  in  the  body. 

Mr.  Inge.  Gentlemen  of  the  jury:  An  important  duty 
devolves  upon  me  in  closing  the  argument  for  the  prosecution. 
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The  ample  grounds  taken  bj-  counsel  for  the  defense  would 
justify  me  in  being  equally  as  disbursive ;  but  your  worn 
and  jaded  countenances  admonish  me  that  it  would  be 
improper  to  do  so.  I  shall  therefore  confine  my  remarks  to 
matters  pertinent  to  the  case  and  briefly  review  the  grounds 
assumed  on  the  part  of  the  State.  I  am  not  here  to  eulogize 
the  memory  of  the  dead,  that  duty  has  been  more  appro- 
priately performed  at  another  place;  but  I  cannot  do  less 
than  bear  my  slight  testimony  to  the  high,  elevated  and 
honorable  character  of  Gen.  Richardson.  Since  1849  he  has 
occupied  positions  of  honor  and  trust.  Every  man  in  San 
Francisco  who  is  cognizant  of  passing  events  will  sustain 
me  when  I  say  that  the  breath  of  suspicion  has  now  for  the 
first  time  soiled  his  honorable  fame.  For  the  first  time  is 
the  reputation  of  the  deceased  assailed ;  and  if  a  stranger  had 
entered  this  room  one  hour  ago  he  would  have  supposed  your 
duty  here  was  to  listen  to  libels  on  the  dead.  There  is 
scarcely  a  discrepancy  in  the  testimony  to  his  having  mag- 
nanimity and  worth ;  he  was  true  in  hostility,  true  in  peace 
and  true  in  all  the  relations  of  life.  It  is  said  that  he  was 
prompt  to  resist  an  assault  and  that  we  claim  as  to  his  honor 
and  our  pride.  But  says  the  counsel  we  should  be  allowed 
to  investigate  specific  acts  of  Richardson,  to  prove  his  rash 
and  desperate  character.  Gentlemen,  did  we  come  here  for 
this?  We  are  to  investigate  murder  and  to  maintain  the 
laws  of  the  country  and  to  preserve  the  lives  of  the  living. 

The  testimony  of  Dr.  McMillan  is  the  first  imputation  cast 
upon  his  name  from  amid  a  thousand  friends  and  it  is  hard 
to  say  what  act  of  his  could  justify  such  testimony.  It  is 
important  here,  gentlemen,  to  repeat  the  remark  of  Mr. 
Byrne,  that  we  wish  an  unqualified  verdict  of  acquittal  or 
conviction. 

The  evidence  in  this  case  is  clear,  unqualified,  and  convinc- 
ing in  its  character,  its  incidents  and  its  consistency.  On 
the  eve  of  the  17th  of  November  last,  Gen.  Richardson  was 
seen  to  leave  the  Cosmopolitan  in  a  state  of  great  intoxica- 
tion. So  much  so  indeed  that  the  witness  Bates  tells  you  that 
although  he  passed  him  and  spoke  to  him,  the  deceased  never 
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saw  or  recognized  him  in  any  way.  He  was  seen  to  go 
from  the  Cosmopolitan  along  Montgomery  and  down  Clay 
street  to  the  store  of  Fox  and  O'Connor  in  company  with 
the  prisoner  at  the  bar.  The  acts  of  all  the  parties  were 
plainly  seen  and  when  opposite  the  store  of  Fox  &  O'Connor 
were  closely  watched.  Capt.  Cotting  plainlj^  and  clearly 
tells  you  that  while  passing  down  Clay  street  his  attention 
was  attracted  to  two  men,  one  of  whom  had  a  pistol  in  his 
hand;  that  man  he  says  was  Cora.  Richardson  had  no 
weapon  in  his  hand.  The  next  movement  Cotting  observed 
was  the  pushing  of  Richardson  by  Cora  into  the  doorway 
of  Fox  &  O'Connor's  store  and  the  holding  of  a  pistol  by  the 
latter  to  the  breast  of  deceased.  He  next  saw  and  heard  the 
discharging  of  a  pistol;  there  were  five  witnesses  to  this 
transaction  all  of  whom  agree  in  the  material  facts  stated. 
They  all  agree  that  Richardson  had  no  weapon  and  that  no 
struggle  took  place ;  Richardson  was  so  drunk  as  I  shall  con- 
vince you,  that  he  could  not  resist.  The  testimony  which 
related  is  all  voluntarily  offered  bj'  the  witnesses,  without 
profit  and  without  price.  The  state  has  taken  no  extraor- 
dinary means  to  obtain  evidence,  our  only  testimony  eminates 
from  honest  and  intelligent  witnesses.  It  is  from  such 
testimony,  gentlemen,  that  I  ask  you,  if  you  don 't  believe  that 
Richardson  was  slain  with  the  most  atrocious  malice.  We 
rested  our  case  on  such  testimony  and  were  willing  to  abide 
the  issue.  But  what  did  the  prisoner  do?  He  introduced  a 
previous  difficulty  and  endeavored  to  connect  it  with  the 
killing.    What  were  the  circumstances  of  that  difficulty? 

On  the  evening  of  the  16th  of  November,  Gen.  Richardson, 
accompanied  by  V.  Turner  and  F.  McKibben,  entered  the 
Cosmopolitan  Saloon  and  was  introduced  to  Charles  Cora 
soon  after.  Richardson  and  Cora  had  occasion  to  go  out, 
and  in  a  short  time  Cora  came  back  somewhat  excited  and 
wished  to  know  if  he  had  any  friends  there,  as  a  man  had 
threatened  to  slap  his  face.  Richardson  followed  closely  after 
him  and  repeated  the  inquiry  of  Cora  as  to  his  having  friends 
there.  Even  this  shows  the  character  of  the  deceased. 
Although  he  had  threatened  to  slap  Cora's  face  he  would 
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not  take  an  unfair  advantage  of  him.  Drunk  as  he  was,  he 
exhibited  that  courage  whi(;h  never  deserted  him  and  which 
formed  a  part  of  his  every  being.  This  was  the  origin  of 
the  difficulty  which  resulted  in  the  murdcu?  of  ..Richardson, 
and  it  is  upon  this  difficulty  that  the  prisonei' •  relies -for  his. 
defense.  It  seems,  by  the  testimony  of  Gen.  Addison, 'that • 
on  the  morning  following.  Gen.  Richardson  expressed  to 
him  his  humiliation  at  the  occurrence  of  such  a  difficulty, 
and  declared  that  nothing  could  compensate  him  for  his  loss 
of  self-respect  by  participating  in  such  an  affair. 

And  yet  it  is  said  that  Richardson  sought  to  murder  Cora. 
It  is  evident  that  Cora  regarded  the  threat  of  Richardson  to 
slap  his  face  as  a  mortal  offense,  and  one  which  nothing  but 
blood  could  wash  away.  But  suppose  this  was  not  so;  such 
men  as  Cora  have  motives  sometimes  which  actuate  them  to 
the  commission  of  desperate  deeds.  Who  knows  but  what 
his  ambition  was  to  kill  a  man  of  high  character  and  to  obtain 
the  reputation  of  having  done  so.  This  is  plausible  and  may 
be  true. 

By  reference  to  the  evidence  we  find  that  at  4  o'clock  on  the 
day  of  his  death  Richardson  was  very  much  overcome  by  wine, 
and  yet  in  a  good  natured  merry  mood.  It  is  contended  by 
counsel  that  when  Richardson  left  Papy,  at  that  time  he 
promised  to  go  immediately  home,  but  that  instead  of  doing 
so  he  went  to  the  Cosmopolitan  saloon  and  enquired  of  Marsh 
*'if  that  young  man  with  whom  I  had  the  difficulty  has  been 
here  to-day,"  and  that  his  action  betrayed  Richardson's 
determination  to  murder  the  prisoner. 

Now  gentlemen,  as  to  this  man  Marsh.  Is  not  his  testimony 
singular  from  the  beginning  to  the  end?  He  says  that  he 
occupied  a  certain  position  on  the  evening  of  the  15th,  which 
may  be  possible,  but  at  the  same  extremely  improbable. 
The  rules  of  the  law  is  that  when  a  man  is  found  testi- 
fying improperly  in  one  particular,  his  whole  testimony 
should  be  excluded.  It  is  your  duty,  therefore,  to  reject  his, 
and  so  the  Court  will  charge  you.  Then  as  to  the  witness 
Ragsdale.  When  he  swears  as  to  the  iiiter-sdew  with  Cora  and 
Richardson  the  night  of  the  killing.     He  says  that  when 
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Eichardson  mentioned  his  threat  of  the  previous  night,  he 
was  very  angry,  and  that  he  (Ragsdale)  told  him  that  if  he 
spoke  in  that  way  to  him  he  would  tell  him  to  slap  his  face 
if  he  dared.  New-  gentlemen,  if  Richardson  was  irritated  snf- 
^Giently  to  talk"  in  that  strain,  Ragsdale  was  not  the  man  who 
would  venture  to  tell  him  such  a  thing.  He  would  not  have 
dared  to  do  it  and  I  leave  it  to  you  if  it  is  probable  that 
he  did.  Ragsdale 's  testimony  was  false  and  so  is  that  of 
Glennon  and  Thomas. 

We  next  have  Mr.  Blanchard  as  a  witness,  who  relates  the 
conversation  between  Richardson  and  Cora,  when  near  the 
corner  of  Montgomery  and  Clay  streets.  He  heard  Richard- 
son say:  "Is  it  all  satisfactory?"  and  the  reply  of  Cora, 
"If  a  man  says  so  and  so,  what  is  he  to  expect."  Does  this 
show  Richardson  to  be  laboring  under  a  spirit  of  malice? 
Does  it  not  show  that  Cora  was  irritated  by  the  previous 
night's  threats  and  was  anxious  for  revenge?  The  testimony 
of  Glennon  and  Thomas  next  claims  our  attention,  and  there 
is  one  fact,  casting  aside  their  bad  characters  which,  of  itself, 
stamped  the  impress  of  perjury  upon  them.  Passing,  as  they 
allege  they  did,  at  the  time  of  the  killing,  they  both  deny 
their  having  seen  a  single  witness  in  the  case.  This  fact  alone 
is  damaging  to  their  testimony, 

THE  JURY  DISAGREES. 

January  16. 

Judge  Hagar  instructed  the  jury  at  some  length  and  they 
retired  to  consider  their  verdict. 

January  17. 

The  jury  came  into  court  after  being  out  all  night  and 
asked  for  instructions  as  to  whether  the  occurrences  on 
November  16  should  be  taken  into  consideration  by  them. 

The  Court  instructed  them  in  the  affirmative. 

At  12  Judge  Hagar  announced  that  since  the  adjournment 
he  had  receive  the  following  communications  from  the  jury : 

"No.  1.  We,  the  jury  in  the  case  of  the  State  v.  Charles  Cora, 
after  a  long  and  careful  investigation  of  the  evidence  in  the  case, 
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differ  so  widely  in  opinion  that  we  are  forced  to  the  conclusion  that 
it  is  a  moral  impossibility  for  us  to  agree  to  a  verdict;  and  as  some 
of  us  are  suffering  severely  in  health  from  long  confinement,  and 
are  fully  convinced  that  no  good  can  result  from  our  longer  deten- 
tion as  we  cannot  agree  without  doing  great  violence  to  our  con- 
sciences under  our  solemn  oaths,  therefore  we  respectfully  request 
that  you  will  allow  us  to  go  into  court  this  P.  M.  to  declare  the 
same  and  receive  our  discharge.  Jury  room,  January  16,  3  P.  M. 
Signed  W.  A.  Piper,  foreman  and  by  all  the  other  members  of  the 
jury,  individually." 

"No.  2.  We,  the  jury  in  the  above-mentioned  cause,  seek  to 
again  represent  our  position  in  relation  thereto.  We  think  that  the 
long  time  in  which  we  have  been  separated  from  our  families  and 
business  and  that  we  have  now  been  in  deliberation  forty-one  hours 
upon  the  evidence  in  the  case  without  the  possibility  of  agreeing, 
together  with  the  fact  that  several  of  us  are  really  suffering  in 
health,  from  privations  unavoidably  incident  to  our  situation  and 
that  the  business  of  others  is  suffering  from  their  absence,  warrant 
us  in  requesting  and  expecting  our  release.  We  know  that  we  can- 
not agree  if  we  are  detained  here  another  week,  as  there  are  three 
different  opinions  and  more  than  one  man  to  each  and  that  it  is 
impossible  to  unite  on  any  verdict,  without  as  already  said,  violat- 
ing our  consciences  and  our  solemn  oaths." 

Tlie  jury  were  summoned  into  the  Court  Room. 

The  Court.  I  have  received  and  considered  your  two 
communications  and  I  have  brought  you  back  to  inquire  of 
you  through  your  foreman  whether  your  opinions  still  remain 
the  same. 

Mr.  Piper.  Yes,  your  honor.  I  may  add  that  I  think  it  a 
moral  impossibility  for  the  jury  to  agree  upon  a  verdict. 

Judge  Hagar.  Then,  gentlemen,  there  is  nothing  that  I 
can  do  further  but  to  thank  you  for  your  long  service  in 
this  trial  and  to  discharge  you.^® 

16  "Several  statements  were  afterwards  obtained  from  individual 
jurors  as  to  how  they  voted.  One  juror  said  that  on  the  first 
ballot  Forbes,  Flint,  Easterly,  Meyer,  Vail,  Piper  and  Stowell  voted 
guilty  of  murder;  Haley,  Holmes,  Olmstead  and  Eaton  for  man- 
slaughter. Stowell  afterwards  changed  to  manslaughter.  The 
second  juryman  said:  First  ballot  for  murder,  6;  manslaughter,  4; 
acquittal,  2.  Second  ballot,  murder,  6;  manslaughter,  6.  Third 
ballot,  murder,  7;  manslaughter,  5.  Fourth  ballot,  murder,  8;  man- 
slaughter, 4.  The  jury  stood  at  this  vote  for  24  hours  and  also 
when  they  left  the  jury-room,  but  they  agreed  to  say  to  outsiders 
that  they  stood  as  they  first  voted,  6,  4,  and  2.  A  third  statement 
by  two  jurymen  reads:     First  ballot,  7  voted  guilty,  4  voted  not 
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guilty  and  one  for  manslaughter.  Second  ballot,  7  voted  guilty,  2 
not  guilty  and  3  for  manslaughter.  Third  ballot  5  voted  guilty  and 
7  manslaughter.  Fourth  ballot  4  voted  guilty  and  8  manslaughter. 
Mr.  Haley  assures  us  when  the  first  ballot  was  taEen  it  was  simply 
to  see  who  were  in  favor  of  a  verdict  of  murder  and  that  those 
who  voted  against  the  proposition  did  not  vote  for  the  acquittal 
of  Cora.  A  fourth  statement  (also  from  a  jury-man)  is:  The 
fourth  ballot  stood  8  for  manslaughter  and  4  for  murder.  Failing 
to  agree  on  a  verdict  of  manslaughter  the  jury  divided  into  three 
opinions  as  at  first."    Smith  (F.  M.)  p.  31. 


THE    TRIAL    OF    VARIOUS     CRIMINALS     BY 

THE     SECOND     VIGILANCE     COMMITTEE 

SAN   FRANCISCO,    CALIFORNIA,    1856. 

THE    NARRATIVE. 

What  Mr.  Bancroft^  calls  the  Grand  Tribunal  and  another 
writer^  ''the  most  formidable  public  tribunal  in  the  history 
of  modern  civilization, ' '  the  Second  Vigilance  Committee,  did 
not  come  into  being  until  1856.  Since  1851  San  Francisco  had 
grown,  the  down  town  streets  showed  business  houses  of 
goodly  proportions  and  private  residences  of  worth,  and  in  the 
suburbs  substantial  houses  had  taken  the  place  of  white  tents 
and  board  shanties.  And  following  the  activities  of  the  First 
Vigilance  Committee  "the  decrease  of  crime  was  a  subject  of 
general  remark.  San  Francisco  was  then  as  quiet  and 
orderly  as  any  Eastern  city  of  equal  size."^ 

After  the  suppression  of  lawlessness  in  1851  the  citizens 
had  much  to  occupy  their  attention  for  several  years.  Until 
1854  money  came  freely,  people  seemed  to  grow  richer  every 
day.  As  a  natural  result  they  became  intoxicated  with 
prosperity  and  over-built,  over-speculated,  over-imported  and 
spent  with  mad  extravagance.  In  1854  came  the  inevitable 
reaction  which  was  precipitated  by  a  dry  winter  and  crop 
failures,    the   ruinous   speculation   and   even   dishonesty   of 

1  Bancroft,  Hubert  Howe  (1832-1917).  Born  Granville,  O.  En- 
tered book  business  in  Buffalo,  N.  Y.,  and  in  1852  established  a 
branch  in  San  Francisco  which  grew  to  a  great  publishing  and 
selling  house.  Becoming  wealthy  and  interested  in  the  history  of 
the  Pacific  region  he  collected  a  great  library  on  the  subject  and 
in  1868,  with  numerous  assistants,  began  the  writing  and  publica- 
tion of  a  series  of  volumes  on  the  History  of  the  Pacific  Coast;  in 
1900  he  presented  to  the  University  of  California  over  6000  volumes 
Including  500  original  manuscripts  relating  to  the  pioneer  history 
of  the  State.  Author  also  of  Literary  Industries  (1890):  Retro- 
spection, Personal  and  Political  (1912). 

2  Atherton  (G)  California.    An  Intimate  History. 
3 Popular  Tribunals  (Bancroft,  H.  H.),  II,  18. 
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business  men  and  bankers,  the  looting  of  the  city  treasury 
by  officials.  In  1854  three  hundred  out  of  a  thousand  business 
houses  failed  and  in  the  course  of  the  year  there  were  filed 
in  the  courts  seventy-seven  petitions  of  insolvency,  aggre- 
gating many  millions  of  dollars.  In  the  following  year  the 
insolvencies  numbered  one  hundred  and  ninety-seven  and 
several  banking  houses  failed,  crippling  or  ruining  outright 
a  large  number  of  depositors  and  business  firms/ 

With  these  things  came  a  political  degradation  which 
reached  its  height  in  the  year  1855.  In  the  unsettled 
condition  of  society  and  business  and  the  feverish  rush  for 
gold,  the  respectable  classes  in  the  community  took  little 
interest  or  part  in  public  matters  or  in  attending  nomi- 
nating conventions,  going  to  the  polls  or  doing  jury  duty. 
And  for  several  years  there  was  a  rush  to  the  city  of  a 
horde  of  disreputable  characters  who  in  New  York  and 
other  large  cities  of  the  East  had  served  an  apprenticeship 
in  all  the  arts  of  municipal  corruption.  Nominating  con- 
ventions became  a  farce;  bribery,  fraud  and  open  violence 
at  the  polls  was  the  rule  and  a  ballot  box  was  perfected 
and  used  which  was  so  constructed  that  any  number  of 
tickets  could  be  hidden  in  it  in  advance,  exposed  at  the 
proper  time  and  counted  so  as  to  make  majorities  exactly 
as  might  be  desired.^ 

In  this  manner  were  the  City  officials  and  the  Judges 
elected.  Deputy  sheriffs  and  policemen  were  not  only  the 
friends  of  criminals  but  criminals  themselves.  The  courts 
set  loose  the  worst  criminals  on  the  shallowest  of  technical- 
ities. Over  a  thousand  homicides  had  been  committed  in 
San  Francisco  between  1849  and  1856  and  only  one  legal 
execution  took  place — that  of  a  miserable  Spanish  murderer 
name  Jose  Forni  who  was  hanged  on  Russian  hill  in  presence 
of  from  six  to  ten  thousand  spectators,  on  December  10, 
1852. 

"This  was  the  opportunity  for  thousands  of  human  buzzards  and 
they  swarmed  in,  fattening  on  prosperity  and  ruin  alike.     By  far 

4Atherton  (G)  p.  170. 

BHittel    (T.   H.),  vol.  3,  p.   461. 
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the  most  devastating  of  these  to  the  distracted  city  were  the  pro- 
fessional politicians,  men  of  the  lowest  type  who  had  been  educated 
in  the  wards  of  the  Eastern  cities  and  whose  sole  attitude  to  the 
world  was  that  of  the  looter  in  search  of  loot.  Either  finding  it 
expedient  to  vanish  from  their  native  haunts  or  scenting  heavier 
dividends  in  vice,  they  came  to  the  new  city  by  every  ship;  and 
while  its  citizens  were  using  all  their  energies,  first  in  aggrandize- 
ment and  pleasure  and  then  to  keep  their  unseaworthy  ship  above 
the  storm  waters,  they  quietly  took  political  possession.  Honest 
men  in  fact  learned  to  avoid  the  polls,  gangs  of  bullies  being  on 
hand  to  relieve  the  political  organization  from  the  embarrassment 
of  honest  men's  votes.  Conventions  were  a  mere  matter  of  form, 
the  inner  ring  having  made  its  decisions  in  secret  conclave;  votes 
were  sold  to  the  highest  bidder,  ballot-boxes  were  stuffed,  the  type 
in  vogue  having  a  "double  improved  back  action"  and  in  which  any 
number  of  tickets  could  be  hidden  in  advance:  there  was  always 
danger  that  a  few  honest  men  might  get  by  the  bullies  and  cast 
their  vote.  As  this  gang  of  clever  rascals  appointed  all  the  officials 
it  followed  that  the  judges  were  as  corrupt  as  most  of  the  lawyers 
and  their  social  status  may  be  inferred  by  the  fact  that  they  chewed 
and  expectorated  in  court,  sat  on  the  bench  in  their  shirt  sleeves, 
swore  and  shouted  and  even  cut  their  corno. 

The  law  suits  following  the  failures  of  1854-55  had  revealed  the 
utterly  corrupt  state  of  the  law.  No  one  was  convicted,  no  one 
could  obtain  satisfaction;  the  lawyers  were  masters  of  every  tech- 
nicality that  permitted  evasion  or  defeat  of  justice.  Lawsuits 
threatened  to  outlast  a  lifetime  and  an  apathetic  despair  which  may 
be  compared  to  the  proverbial  lull,  settled  upon  the  citizens  of  San 
Francisco,  half  or  wholly  ruined  as  they  watched  prosperity  ebbing 
daily;  politics  and  law  in  the  hands  of  crooks  and  criminals;  and 
thieves,  looters  and  murderers  as  thick  as  the  fleas  in  the  sand. 
Even  the  newspapers  were  terrorized:  and  although  the  editors 
had  many  duels  they  were  not  with  the  men  they  most  feared.s 

"Nowhere  before  nor  since  has  pure  legality  been  made  such  a 
fetish.  It  was  a  game  played  by  lawyers,  not  an  attempt  to  get 
justice  done.  Since  in  all  criminal  cases  at  least  the  prosecution 
was  carried  on  by  one  man  and  his  associates  poorly  paid  and 
hence  of  mediocre  ability  and  the  defense  conducted  by  the  keenest 
brains  in  the  profession,  it  followed  that  convictions  were  rare. 
Invariably  an  attempt  generally  successful  was  made  to  arrest  the 
homicide.  If  he  had  money  he  hired  the  best  lawyers  and  rested 
secure.  If  he  had  no  money  he  disappeared  for  a  time.  Almost 
everybody  had  enough  money  or  enough  friends  with  money  to 
adopt  the  former  course. 

It  was  a  point  of  professional  pride  with  a  lawyer  to  get  his 
client  free.  Indeed  to  fail  would  be  eoulvajent  to  losing  a  very  easy 
game.  The  v/hole  battery  of  technical  delays,  demurrers  etc.,  was 
at  his   command;    a   much   larger    battery  than   even   the   absurd 

eAtherton  (G)   p.  171. 
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criminal  courts  of  our  present  day  can  muster.  Delays  to  allow 
tlie  disposal  of  witnesses  were  easily  arranged  for,  as  were  changes 
of  venue  to  courts  either  prejudicial  in  favor  of  the  strict  inter- 
pretation of  "law"  or  frankly  venal.  Of  shadier  expedients  such  as 
packing  juries  there  seemed  no  end.  Your  honorable,  highminded 
lawyers — which  meant  the  well-dressed  and  prosperous — had  noth- 
ing to  do  with  such  dirty  work;  that  is,  directly.  There  were 
plenty  of  lawyers  not  so  honorable  and  highminded,  called  in  as 
"counsel".  These  little  lawyers,  shoulder  strikers,  bribe  givers  and 
takers  were  held  in  good-humored  contempt  by  the  legal  stars — 
who  employed  them!  Actual  dishonesty  was  diluted  through  a 
number  of  men.  Packing  a  jury  was  a  fine  art.  Initially  was 
needed  connivance  at  the  sheriff's  office.  Hence  lawyers  as  a  class 
were  in  politics.  Neither  the  stellar  lawyer  nor  the  sheriff  knew 
any  of  the  details  of  the  transaction.  A  sum  of  money  went  to 
the  former's  "counsel"  as  expenses  and  emerged  considerably  dimin- 
ished in  the  sheriff's  office  as  "perquisites".  It  had  gone  from  the 
counsel  to  somebody  like  Mex  Ryan,  from  him  to  various  plug- 
uglies,  ward  heelers,  shoulder  strikers,  from  them  to  one  or  another 
of  the  professional  jurymen  and  then  on  the  upward  curve  through 
the  sheriff's  underlings  who  made  out  the  jury  lists  to  Webb  him- 
self. The  thing  was  done.  In  this  tortuous  way  many  influences 
were  needed.  The  most  honest  lawyer's  limit  as  to  the  queer  things 
he  would  do  depended  on  his  individual  conscience.  It  is  extraor- 
dinary what  long  training  and  the  moral  support  of  a  whole  pro- 
fession will  do  toward  educating  a  conscience.  Do  not  despise 
unduly  the  lawyers  of  that  day.  "We  have  all  of  us  good  friends 
in  the  legal  profession  who  will  defend  in  court  a  criminal  they 
know  to  be  guilty  as  charged.  They  will  urge  that  no  man  should 
go  undefended;  and  will  argue  themselves  into  a  belief  that  in 
such  a  case  "defence"  means  not  merely  fair  play  but  a  desperate 
effort  to  get  him  off  anyhow-trained  conscience.  If  such  sophistries 
are  sincerely  believed  by  honest  men  nowadays  it  cannot  be  won- 
dered at  that  queerer  sophistries  passed  current  in  a  community 
not  five  years  old.  It  was  difficult  to  draw  the  line  between  the 
men  who  mistakenly  believed  themselves  honest  and  those  who 
knew  themselves  dishonest. 

But  once  in  politics  there  could  be  no  end.  In  this  field  the  law 
rubbed  shoulders  with  big  contracts,  big  operations.  A  city  was 
being  built  in  a  few  years  out  of  nothing  by  a  busy,  careless  and 
shifting  population.  The  opportunities  for  making  money  on  public 
works — either  honestly  or  by  jobbery — were  almost  unlimited.  The 
mood  of  the  times  was  extravagant.  From  the  still  unexhausted 
placers  poured  a  flood  of  gold,  hard  money,  tangible  wealth;  and 
a  large  percentage  of  it  paused  in  San  Francisco,  changed  hands 
before  continuing  its  journey.  Immigrants  brought  with  them  a 
lesser  but  still  significant  sum.  Money  was  easy.  People  could 
and  would  pay  high  taxes  without  a  thought,  for  they  would  rather 
pay  well  to  be  let  alone  than  bother  with  public  affairs.  The  city 
treasury    should    have    been    full    to    bursting.      In    addition    the 
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municipality  was  rich  in  its  real  estate.  The  value  of  all  land 
had  gone  up  immensely;  any  time  more  cash  was  needed  it  could 
be  quickly  raised  by  the  sale  of  public  lots.  The  supply  seemed 
inexhaustible. 

Like  hyenas  to  a  kill,  the  public  contractors  gathered.  Immense 
public  works  were  undertaken  at  enormous  prices.  Paving,  sewers, 
grading,  filling,  lighting,  wharves,  buildings  were  all  voted;  and 
the  work  completed  in  the  quickest,  flimsiest,  most  slipshod  fashion 
and  at  terrible  prices.  The  Graham  House,  a  pretentious  frail 
structure  that  had  failed  as  a  hotel  because  a  swamp  lay  between 
it  and  the  city  was  bought  at  a  huge  price  to  serve  as  a  city  hall. 
It  was  a  veritable  white  elephant  and  even  the  busy  populace  spared 
time  to  grumble  at  the  flagrant  steal.  Nobody  knew  what  it  would 
cost  to  make  the  thing  habitable,  even.  Soon  to  every  one's  relief 
it  burned  down.  The  property  was  then  swindled  over  to  Peter 
Smith.  The  Jenny  Lind  Theatre,  an  impossible,  ramshackle  struc- 
ture, was  purchased  over  the  vigorous  protest  of  every  decent 
citizen  for  the  enormous  sum  of  $300,000.  Another  $100,000  was 
alleged  to  have  been  spent  in  remodelling  and  furnishing  it.  Then 
it  was  solemnly  declared  "unsuited  to  the  purpose."  It  also  burned 
down  in  one  of  the  numerous  fires.    But  the  money  was  safe! 

To  get  such  deals  as  these  through  "legally"  it  was  of  course 
necessary  that  officials,  councilmen,  engineers  etc.  should  be  sym- 
pathetic. Naturally  the  big  operators  as  well  as  the  big  lawyers 
had  to  go  into  politics.  Elections  came  soon  to  be  so  many  farces. 
In  some  wards  no  decent  citizen  dared  show  his  face.  "Shoulder 
strikers"  were  openly  hired  for  purposes  of  intimidation.  Bribery 
was  scarcely  concealed.  And  if  things  looked  doubtful  there  were 
always  the  election  inspectors  and  judges  in  reserve  who  could 
be  relied  upon  to  make  things  come  out  right  in  the  final  count. 
The  proper  men  were  always  returned  as  elected.  If  violence  or 
fraud  were  alleged,  lawyers  always  got  the  accused  off  in  a  strictly 
legal  manner. 

In  these  matters,  it  must  be  repeated,  no  opprobrium  ever  rested 
on  either  the  big  lawyers  or  the  big  operators.  "Expenses"  went  to 
the  underlings  and  after  some  mysterious  subterranean  manipula- 
tion of  which  the  big  fellows  remained  blandly  unconscious,  results 
came  back. 

In  the  minds  of  men  profits  of  any  sort  were  legitimate  provided 
they  were  "legal"  but  especially  against  so  vague  an  entity  as  a 
community.  Civic  consciousness  had  not  been  born  in  them  for  the 
simple  reason  that  the  city  was  constituted  perfectly  to  suit  them. 
Only  when  men  are  dissatisfied  with  their  government  do  they  seek 
to  become  responsible  for  it.  There  was  no  active  public  opinion 
against  them.  Men  were  too  busy  to  bother  with  such  things.  Occa- 
sionally a  fairly  vigorous  protest  against  some  peculiarly  outrageous 
steal  made  itself  heard,  but  the  men  who  made  It  were  either 
cranks  or  it  was  suspected  they  had  been  pinched  in  some  way. 
They  merely  represented  the  opposition  any  active  man  expects. 

And  every  last  one  of  these  merry,  jovial  pirates  was  inordi- 
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nately  proud  of  the  ship  he  was  helping  to  scuttle!     That  one  fact, 
attentively  considered,  explains  much."7 

The  time  was  ripe  for  a  MAN  and  he  appeared — James 
King  of  William.  On  the  evening  of  November  17,  1855, 
General  William  H.  Richardson,  United  States  Marshal 
for  the  District  of  California,  was  assassinated  on  the  street 
by  a  gambler  named  Charles  Cora.  (See  awfe  p.  16.)  The  pub- 
lic mind  already  exasperated  by  the  conditions  in  the  city, 
with  no  confidence  in  the  prosecuting  officials  or  the  courts 
and  convinced  that  both  money  and  political  influence  would 
be  exerted  to  save  the  assassin,  was  deeply  stirred  and  for 
a  time  it  seemed  as  though  lynching  would  be  the  sequel. 
But  better  counsels  prevailed  and  when,  the  next  day,  the 
coroner's  jury  returned  a  verdict  that  the  murder  was 
premeditated  with  nothing  to  mitigate  it,  the  citizens  were 
hopeful  that  justice  would  be  done.  But  when  it  was  known 
that  Cora's  mistress,  a  rich  courtezan,  had  retained  several 
of  the  leaders  of  the  bar  to  defend  him  and  the  Bulletin, 
King's  newspaper,  declared  that  $40,000  had  been  raised 
by  the  gang  with  which  to  bribe  the  jury  and  officials, 
there  was  little  surprise  when  the  prosecution  ended  in  a 
disagreement  of  the  jury  and  the  prisoner  was  returned  to 
the  custody  of  a  friendly  sheriff.  i\Ir.  King  in  scorching 
editorials  denounced  not  only  the  verdict  but  continued  his 
denunciations  of  the  corrupt  officials  of  the  city.  On  May  14 
he  published  an  article  which  stated  that  a  man  named 
James  P.  Casey,  one  of  the  politicians  that  had  come  from 
New  York  and  one  of  the  most  prominent  of  the  local 
corruptionists  but  who  held  an  elective  office,  was  a  dis- 
charged convict  from  Sing  Sing  prison.  That  evening  as 
the  editor  was  walking  home  he  was  shot  and  mortally 
wounded  by  Casey.     (See  post  p.  101.) 

The  murderer  at  once  took  refuge  in  the  jail  while  the 
crowds  began  to  gather  on  the  streets.  His  victim  was 
recognized  by  the  honest,  peace  loving  people  of  San  Fran- 
cisco as  their  friend.     They  loved  him  for  his  honesty  and 

7  White  (S.  E.)  p.  177. 
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bravery  in  fighting  the  forces  of  evil,  and  in  an  hour 
thousands  of  them  were  congregated  around  the  building 
to  which  he  had  been  removed.  An  attack  was  made  on  the 
jail  but  repulsed  by  the  guards.  A  brother  of  Mr.  King 
addressed  the  crowd  from  the  window  of  the  building, 
saying : 

"Fellow  citizens, — I  have  but  little  to  say  about  this  matter.  It 
is  a  cool,  premeditated  murder;  perpetrated  by  the  hand  of  a  d — d 
Sing  Sing  convict,  and  by  a  plan  of  the  gamblers  of  San  Francisco. 
He  Vv^ent  into  the  office  of  my  brother  to  day,  and  was  told  to  go 
away.  About  an  hour  ago  I  was  at  the  old  Natch's  pistol  gallery, 
and  he  told  me  that  my  brother  was  to  be  shot.  If  he  knew  it,  did 
not  the  gamblers  know  it?  and  was  it  not  a  premeditated  plan; 
and  that  by  the  gamblers  of  this  city?  Why  did  not  the  officers 
know  it  and  interfere? — Gentlemen,  we  have  got  to  take  that  jail, 
and  to  do  so  we  must  kill  those  officers,  if  they  do  not  give  way  to 
us;  and  we  must  hang  that  fellow  up." 

The  streets  were  filled  with  an  excited  crowd  which  also 
gathered  around  the  jail  where  Mayor  Van  Ness^  addressed 
them,  asking  them  to  disperse  and  let  the  law  take  its 
course,  assuring  them  that  justice  would  be  done,  to  which 
the  mob  responded  with  cries  of:  "Look  at  poor  Richard- 
son; where  is  Cora?  How  is  it  in  his  case?  Down  on 
such  justice."  More  guards  and  military  were  brought  up 
and  by  three  in  the  morning  the  citizens  had  all  disap- 
peared and  the  military  had  undisputed  possession  of  the 
field. 

But  about  seven  o'clock  that  night  William  T.  Coleman,® 

sVan  Ness,  James  (1808-1872).  Born  Burlington,  Vt.,  son  of  a 
former  governor;  removed  to  California,  was  active  in  San  Fran- 
cisco politics;  first  Alderman  then  Mayor;  subsequently  moved 
South  to  pursue  agriculture;  State  Senator  1871.  Died  at  S.  L. 
Obisco.  See  Bancroft  Hist.  Cal.  v:  6,  p.  767.  San  Francisco  Bulle- 
tin, Jan.  2,  1873. 

0  Coleman,  William  Tell,  (1824-1893).  Born,  Cynthiana  Ky. 
Grad.  Univ.  of  St.  Louis.  Arrived  in  Sacramento  by  Overland  route 
1849  and  opened  a  store.  Soon  removed  to  San  Francisco  where  he 
became  one  of  the  leading  merchants.  Organized  a  line  of  clipper 
ships  to  N.  Y.  1855.  Was  a  member  of  1st  Vigilance  Committee. 
From  1857  to  1864  he  resided  in  New  York  Citv.  During  the  five 
stormy  years  that  had  passed  since  the  organization  of  1851  dis- 
banded, he  had  risen  steadily  to  an  eminence  of  clean  and  honor- 
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one  of  the  leaders  of  the  First  Vigilance  Committee, 
appeared  upon  the  Plaza.  He  found  himself  among  a 
surging  mass  of  people  wild  in  their  violent  demonstrations. 
As   he    approached    a    large    group    on   Washington    street, 

able  citizenship  in  that  community  whose  fierce  light  permitted 
no  man  to  be  misvalued;  and  as  his  courage,  fairness  and  gift  for 
leadership  were  equally  recognized  it  followed  as  a  matter  of  course 
that  when  a  new  committee  of  Viligance  became  inevitable  he 
should  be  its  president.  He  was  only  thirty-two,  but  few  of  those 
leading  citizens  estimable  or  otherwise,  were  older.  "From  a  lumber 
business  in  St.  Louis,  William  T.  Coleman  came  to  California  in  the 
summer  of  1849,  gold-hunting,  but  traffic  captured  him  first  at  the 
tented  city  of  Sacramento  carrying  him  thence  to  Placerville  and 
finally  to  San  Francisco  and  New  York.  His  early  life  was  the 
school  of  business  experience,  a  hand  to  hand  conflict  with  fortune 
where  lusty  strength  was  guided  by  wits  newly  whetted  each  morn- 
ing for  the  day's  encounter.  During  this  part  of  his  career  I  find 
no  trace  of  questionable  transactions,  of  business  aberrations  and 
those  double  dealings,  not  to  say  fraudulent  failures  and  downright 
swindles  which  stain  the  early  record  of  so  many  who  have  since 
achieved  pecuniary  success.  On  the  contrary  Mr.  Coleman's  life 
has  been  one  of  honorable  example  from  the  beginning.  Brought 
into  prominence  by  superior  skill  and  application  both  at  home 
and  abroad  his  good  name  has  ever  been  a  shining  mark  for  cal- 
umny— yet  always  one  from  which  the  fiery  darts  of  evil-minded 
men  fell  harmless.  No  man  has  done  more  to  elevate  the  standard 
of  commercial  morals  in  California  or  to  strengthen  commercial 
credit  of  San  Francisco.  During  the  eastern  financial  panic  of  1857 
when  confidence  was  shaken  and  California's  reputation  particularly 
low,  almost  single  handed  Mr.  Coleman  wrought  in  New  York  an 
entire  revulsion  in  feeling  concerning  Pacific  coast  credits.  If  there 
be  one  whom  it  were  safe  to  hold  up  as  a  model  Californian  this 
is  the  man.  Throwing  himself  into  the  vortex  of  adventure  with 
all  the  ardor  of  high  ambition  and  with  a  mind  of  that  highly  tem- 
pered metal  susceptible  of  the  keenest  edge,  carefully  avoiding 
meanwhile  the  shoals  upon  which  so  many  noble  characters  were 
wrecked,  who  of  eight  thousand  was  a  fitter  chief  than  he?  In 
honesty,  practical  sense  and  presence  of  mind  he  was  not  surpassed 
by  Themistocles.  Destined  like  Caesar  to  success  divine,  in  him 
was  combined  in  a  remarkable  degree  moral  and  physical  courage. 
Without  the  slightest  approach  toward  rowdyism,  without  pugilistic 
proneness  in  the  heart,  or  in  manner,  preferring  to  the  last  moment 
the  logic  of  mind  to  the  logic  of  muscle,  keeping  Ms  fine  physique 
under  the  coolest  control  of  intellect,  he  could  nevertheless,  upon 
the  failure  of  argument  employ  the  ultimate  appeal  with  consum- 
mate force.  «  *  *  ]v[r.  Coleman  was  a  man  of  intellect,  of 
sound  practical  understanding,  of  genius  if  you  like  and  if  his  path 
had  led  him  through  the  more  abstract  realms  of  mind  he  would 
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Arthur  Ebbetts,  George  Ward  and  others,  members  of  the 
committee  of  1851,  stepped  forward  and  said:  '*We  are 
looking  for  you".  "For  what?"  asked  Coleman.  "To 
organize  the  Vigilance  Committee",  they  replied.  "Dis- 
cussion is  unnecessary.     This  state  of  things  has  been  borne 

have  made  his  mark  in  any  one  of  these  various  fields  of  intellec- 
tual ambition,  of  science,  statesmanship  or  jurisprudence.  To  a 
thorough  education  early  acquired  he  added  general  information; 
he  was  eminently  skilled  in  all  the  ways  of  commerce.  When  work 
was  to  be  done  he  was  one  with  the  workers,  saying  not  "Go  thou," 
but  "Let  us  go".  In  non-essentials  he  was  in  all  respects  yielding 
but  on  vital  points  of  policy  or  principle  he  was  as  Gibraltar.  He 
liked  to  have  his  own  way  as  we  all  do,  but  his  way  was  usually 
the  best  way.  When  he  could  not  have  it  however,  when  his 
associates  ruled  against  him,  as  was  frequently  the  case,  he  yielded 
with  as  good  a  grace  as  any  man  I  ever  knew.  Though  conciliatory 
toward  inferiors,  and  toward  those  who  follow  well,  should  any 
attempt  coercion,  he  could  be  as  haughty  as  a  prince  of  Persia.  *  *  * 
The  executive  committee  comprised  the  best  talent  in  the  city  and 
that  Mr.  Coleman  was  the  best  man  in  the  committee  for  the  posi- 
tion of  president  there  can  be  no  doubt.  *  *  *  ]^r.  Coleman 
though  as  thoroughly  saturated  a  Californian  as  ever  lived,  was  a 
gentleman  in  the  highest  sense  of  the  term.  He  was  possessed  of 
honesty  and  integrity  which  some  who  call  themselves  gentlemen 
lack.  He  had  a  bright,  clear  intellect,  trained  and  burnished  and 
a  well  stored  mind  always  ready  for  use — qualities  which  many 
so-called  gentlemen  deem  superfluous.  To  qualities  of  mind  which 
did  him  honor,  were  added  kindness  of  heart  and  genial  courtesy. 
*  *  *  In  physique  he  presented  a  flgTire  which  would  be  re- 
marked even  in  a  senate  chamber  or  in  any  gathering  of  cultivated 
men  anywhere.  Tall,  large,  symmetrical  in  form  with  a  high,  intel- 
lectual forehead  and  eyes  of  illimitable  depth  and  clearness,  his 
presence  was  always  imposing  and  would  indeed  be  felt  as  awe- 
inspiring  were  it  not  for  the  visible  good-humor  that  radiates  from 
every  feature.  He  is  a  man;  place  him  anywhere  you  will  and  he 
fills  the  position.  Yet  with  all  his  commanding  presence  he  drops  to 
the  level  of  his  associates,  whoever  or  whatever  they  may  be,  with 
instinctive  grace  and  dexterity.  In  him  unite  more  than  in  any 
other  man  T  ever  met,  the  dignity  of  sincerity  with  genial  affability. 
He  was  essentially  the  most  natural  of  men;  there  was  nothing 
artificial  about  him.  So  was  Mr.  Brannan  natural,  caring  for  God 
nor  man;  but  the  two  were  quite  different.  In  regard  to  the  ster- 
ling qualities  of  heart  and  mind  the  character  of  Mr.  Brannan  was 
cast  iron.  Burnish  it  as  you  would  it  was  always  iron,  rough  and 
unvipTding.  whereas  Mr.  Coleman's  character  T  should  liken  to  a 
gold  nugget  unstamped  by  conventionalities,  but  bright  and  polished 
as  from  some  freshly  split  sierra."  Bancroft,  H.  H.  Popular  Tri- 
bunals, p.  117-121. 
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long  enough.  We  can  endure  it  no  longer.  We  must 
organize,  protect  ourselves  and  save  the  country  or  submit 
to  further  disgrace  and  ruin".  Coleman  acquiesced  in  their 
sentiments,  thanked  them  for  the  offer  of  leadership  but 
declined,  sajdng  he  would  assume  his  share  of  the  risk  and 
responsibility  but  serve  in  the  ranks  only.  But  that  night 
he  drew  up  the  following  notice  which  appeared  in  the 
newspaper  the  next  morning: 

THE  VIGILANCE  COMMITTEE 

"The  members  of  the  viligence  committee  in  good  standing  will 
please  meet  at  No.  105 1/^  Sacramento  street  this  day,  Thursday  15th 
instant,  at  nine  o'clock  a.  m. 

By  order  of  the  Committee  of  Thirteen." 

In  the  morning  at  the  appointed  place,  the  old  lodge- 
room  of  the  American  party,  a  large  number  of  the  citizens 
assembled — ^many  of  the  members  of  the  old  Vigilance  com- 
mittee. William  T.  Coleman  was  elected  president  and  Isaac 
Bluxome,    jr.^**    secretary,    and    an    executive    committee    of 

10  Bluxome,  Isaac  (1829-1890).  Born  New  York  City;  educated 
at  private  school  Flushing,  L.  I.;  placed  in  hardware  business 
by  father;  arrived  in  San  Francisco  June  1849.  Entered  merchan- 
dise business;  member  of  Citizens'  Band  of  Safety  of  1849,  that 
helped  to  drive  out  the  "Hounds."  Founder  of  California  National 
Guards.  Member  Vigilance  Committees  of  1851  and  1856.  After 
giving  up  mercantile  business  became  a  coal  and  iron  broker  in 
San  Francisco  and  later  engaged  in  general  mining  in  Amador 
County.  Died  in  San  Francisco.  See,  The  Bay  of  San  Francisco,  a 
history.  (Lewis  pub.  Co.  v.  1,  1892.)  San  Francisco  Chronicle, 
Nov.  10,  1890. 

"The  duties  and  responsibilities  of  Secretary  Bluxome  were  very 
different  in  the  Second  Committee,  from  those  of  the  first.  Coun- 
selor as  well  as  scribe,  custodian  of  the  archives  as  well  as  of  all 
the  unwritten  secrets  of  the  Association,  he  served  this,  his  second 
long  term,  with  a  steady  patience  which  places  him  second  to  none 
in  point  of  patriotism  of  the  pure  and  unselfish  quality."  Bancroft, 
Popular  Tribunals,  II,  131. 

"He  possessed  a  warm  heart  and  most  genial  disposition.  Amidst 
an  assembly  of  most  jovial  companions,  his  face  beaming  with 
good  humor  and  the  fun-wrinkles  radiating  from  his  eyes,  he  was 
the  last  person  a  stranger  would  take  for  a  'strangler,'  as  they  of 
law  and  order  delighted  to  call  the  men  of  \igilance.  Malice  was  a 
stranger  to  his  heart;  no  hatred  toward  his  fellow  men  was  har- 
bored in  his  breast.    In  all  that  solemn  assembly  of  resolute  men 
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thirty  was  appointed.  The  executive  committee  should 
report  to  the  general  committee  after  careful  investigation, 
the  names  of  such  persons  as  the  interests  of  society  de- 
manded should  leave  the  state;  that  the  organization,  so 
long  as  occasion  required,  should  be  deemed  permanent; 
that  the  executive  committee  should  have  power  to  strike 
from  the  rolls  any  suspicious  or  objectionable  member,  and 
a  constitution  was  adopted.  ^^ 

there  was  not  one  who  in  sincere  pity  for  the  poor  fellow  about 
to  suffer  for  his  crimes,  excelled  him  whose  duty  it  was  to  write 
the  death-warrant."    Id.  251. 

11  Constitution  of  the  Committee  of  Viligantes  of  San  Francisco. 
Adopted  May  15,  1S56.  Whereas,  has  become  apparent  to  the 
citizens  of  San  Francisco  that  there  is  no  security  for  life  and 
property,  either  under  the  regulations  of  society,  as  it  at  present 
exists,  or  under  the  laws  as  now  administered;  and  that  by  the 
association  together  of  bad  characters,  our  ballot  boxes  have  been 
stolen  and  others  substituted,  or  stuffed  with  votes  that  were  not 
polled,  and  thereby  our  elections  nullified,  our  dearest  rights  vio- 
lated, and  no  other  method  left  by  which  the  will  of  the  people  can 
be  manifested;  therefore,  the  citizens  whose  names  are  hereunto 
attached,  do  unite  themselves  into  an  association  for  maintenance  of 
peace  and  good  order  of  society — the  preservation  of  our  lives  and 
property,  and  to  insure  that  our  ballot  boxes  shall  hereafter  express 
the  actual  and  unforged  will  of  the  majority  of  our  citizens;  and  we 
do  bind  ourselves,  each  unto  the  other,  by  a  solemn  oath,  to  do  and 
perform  every  just  and  lawful  act  for  the  maintenance  of  law  and 
order,  and  to  sustain  the  laws  when  faithfully  and  properly  admin- 
istered; but  we  are  determined  that  no  thief,  burglar,  incendiary, 
assassin,  ballot-box  stuffer,  or  other  disturbers  of  the  peace,  shall 
escape  punishment,  either  by  the  quibbles  of  the  law,  the  insecurity 
of  prisons,  the  carelessness  or  corruption  of  police,  or  a  laxity  of 
those  who  pretend  to  administer  justice;  and  to  secure  the  objects 
of  this  association,  we  do  hereby  agree: 

1st.  That  the  name  and  style  of  this  association  shall  be  the 
Committee  of  Vigilance,  for  the  protection  of  the  ballot-box,  the 
lives,  liberty  and  property  of  the  citizens  and  residents  of  the  City 
of  San  Francisco. 

2d.  That  there  shall  be  rooms  for  the  deliberations  of  the  Com- 
mittee, at  which  there  shall  be  some  one  or  more  members  of  the 
Committee  appointed  for  that  purpose,  in  constant  attendance  at  all 
hours  of  the  day  and  night,  to  receive  the  report  of  any  member 
of  the  association,  or  of  any  other  person  or  persons  ,of  any  act 
of  violence  done  to  the  person  or  property  of  any  citizens  of  San 
Francisco;  and  if,  in  the  judgment  of  the  member  or  members  of  the 
Committee  present,  It  be  such  an  act  as  justifies  or  demands  the 
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A  military  organization  was  at  once  recognized  as  a 
necessity  and  it  was  determined  to  organize  the  whole 
association  into  centuries  or  military  companies  of  100  each, 
ten  companies  to  constitute  a  regiment.  Mounting  a  table, 
Mr.  Coleman  called  out:  ''Numbers  1  to  100  will  please 
assemble  in  the  southwest  corner  of  the  room;  numbers  101 
to  200  will  take  the  first  window ;  201  to  300  the  next 
window"  and  so  on  until  the  members  present  were  sepa- 
rated  into   fifteen   sets.     Que   le   Frangais   se  mettent   au 

interference  of  this  Committee,  either  in  aiding  in  the  execution 
of  the  laws,  or  the  prompt  and  summary  punishment  of  the  offender, 
the  Committee  shall  be  at  once  assembled  for  the  purpose  of  taking 
such  action  as  the  majority  of  them,  when  assembled,  shall  deter- 
mine upon. 

3d,  That  it  shall  be  the  duty  of  any  member  or  members  of  the 
Committee  on  duty  at  the  committee  rooms,  whenever  a  general 
assemblage  of  the  Committee  be  deemed  necessary,  to  cause  a  call 
to  be  made,  in  such  a  manner  as  shall  be  found  advisable. 

4th.  That  whereas,  an  Executive  Committee,  has  been  chosen  by 
the  General  Committee,  it  shall  be  the  duty  of  said  Executive  Com- 
mittee to  deliberate  and  act  upon  all  important  questions,  and  decide 
upon  the  measures  necessary  to  carry  out  the  objects  for  which  this 
association  was  formed. 

5th.  That  whereas,  this  Committee  has  been  organized  into  sub- 
divisions, the  Executive  Committee  shall  have  the  power  to  call, 
when  they  shall  so  determine,  upon  a  board  of  delegates,  to  consist 
of  three  representatives  from  each  division,  to  confer  with  them 
upon  matters  of  vital  importance. 

6th.  That  all  matters  of  detail  and  government  shall  be  em- 
braced in  a  code  of  By-Laws. 

7th.  That  the  action  of  this  body  shall  be  entirely  and  vigorously 
free  from  all  consideration  of,  or  participation  in  the  merits  or 
demerits,  or  opinion  or  acts,  of  any  and  all  sects,  political  parties, 
or  sectional  divisions  in  the  community;  and  every  class  of  orderly 
citizens,  of  whatever  sect,  party,  or  nativity,  may  become  members 
of  this  body.  No  discussion  of  political,  sectional,  or  sectarian 
subjects  shall  be  allowed  in  the  rooms  of  the  association. 

8th.  That  no  person,  accused  before  this  body,  shall  be  punished 
until  after  fair  and  impartial  trial  and  conviction. 

9th.  That  whenever  the  General  Committee  have  assembled  for 
deliberation,  the  decision  of  the  majority,  upon  any  question  that 
may  be  submitted  to  them  by  the  Executive  Committee,  shall  be 
binding  upon  the  whole;  provided  nevertheless,  that  when  the  dele- 
gates are  deliberating  upon  the  punishment  to  be  awarded  to  any 
criminals,  no  vote  inflicting  the  death  penalty  shall  be  binding, 
unless  passed  by  two-thirds  of  those  present  and  entitled  to  vote. 
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eentre.^^  Now  each  company  will  elect  its  own  officers, 
but  those  officers  are  subject  to  the  orders  of  the  Executive 
Committee. '  '^^ 

Drilling  was  kept  up  vigorously  and  at  one  time  the 
military  force  numbered  fifty-five  hundred  fighting  men. 
None  of  the  military,  officers  or  men  received  any  pay. 
Those  of  the  police  who  received  pay  were  for  the  most 
part  poor  men,  devoting  their  entire  time  to  the  work  and 
their  pay  was  about  the  same  as  that  of  the  regular  city 
police.  There  was  no  military  costume  stipulated,  but  it 
was  understood  that  each  as  far  as  possible  was  to  dress 
in  dark  colors,  not  necessarily  black,  and  was  to  wear  a 
frock  coat  and  cap.  Some  companies  wore  belts,  some 
carried  cartridge-boxes,  each  company  followed  its  own 
inclination  in  this  regard;  each  company  had  its  own  drill 
room  where  its  members  worked  day  and  night  to  accustom 
themselves  to  the  use  of  arms  and  to  acquire  skill  in  mili- 
tary movements.  They  were  in  deep  and  solemn  earnest, 
so  they  learned  rapidly.  Far  different  was  their  personnel 
from  that  ordinarily  found  in  military  companies.  It  was 
no  hireling  soldiery. 

lOth.  That  all  good  citizens  shall  be  eligible  for  admission  to  this 
body,  under  such  regulations  as  may  be  prescribed  by  a  committee 
on  qualifications;  and  if  any  unworthy  persons  gain  admission, 
they  shall  on  due  proof  be  expelled;  and  believing  ourselves  to 
be  executors  of  the  will  of  the  majority  of  our  citizens,  we  do  pledge 
our  sacred  honor,  to  defend  and  sustain  each  other  in  carrying  out 
the  determined  action  of  this  committee,  at  the  hazard  of  our  lives 
and  our  fortunes. 

12  This  command  in  a  foreign  language  was  made  necessary  by 
the  extraordinary  number  of  Frenchman  who  had  first  answered 
the  call  of  gold  in  1849,  and  then  with  equal  enthusiasm  responded 
to  this  demand  for  essential  justice. 

13  Bluxome's  number  on  the  roll  was  thirty-three  and  he  there- 
after subscribed  his  minutes  and  all  papers  and  documents  emanat- 
ing from  the  committee  with  the  signature  of  "33  Secretary"  which 
soon  became  more  potent  than  that  of  any  governor  or  judge  in 
the  country.  The  ofiicial  seal  of  the  executive  committee  consisted 
of  the  stamp  of  an  open  eye  denoting  sleepless  vigilance,  above 
which  was  the  word  "Committee"  and  below  the  words  "Fiat  Justitia 
Ruat  Coelum" — "No  creed,  no  party,  no  sectional  Issues". 
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Here  is  a  picture  of  No.  IO5I/2  Sacramento  street  on  the 
morning  of  the  15th.^* 

They  ascended  it  and  immediately  found  themselves  in  a  small 
room  back  of  the  stage  or  speaker's  platform.  It  contained  about 
a  score  of  men.  Their  aspect  was  earnest,  serious,  grave.  Although 
there  was  a  sufficiency  of  chairs  they  were  all  afoot  gathered  in  a 
loose  group,  in  whose  centre  stood  William  Coleman,  his  massive 
shoulders  squared  his  large,  bony  hands  clenched  at  his  side,  his 
florid  complexion  even  more  flushed  than  usual,  his  steady  eye 
travelling  slowly  from  one  face  to  another.  Again  the  strange  con- 
tradictions in  his  appearance  struck  Keith  with  the  impact  of  a 
distinct  shock — the  low,  smoothed  hair,  the  sweeping  blue-black 
moustache,  the  vivid  color,  and  high  cheek  bones  of  the  typical 
gambler — the  clear,  firm  mouth,  incisive,  deliberate  speech,  the 
emanation  of  personality  that  inspired  confidence.  Next  him  talking 
earnestly  stood  Clancy  Dempster,  a  small  man,  mild  of  manner,  blue 
eyed,  with  light,  smooth  hair,  the  last  man  in  the  room  one  would 
have  picked  for  great  firmness  and  courage,  yet  destined  to  play 
one  of  the  leading  roles  in  this  crisis.  The  gigantic  merchant 
Truett  towered  above  him,  he  who  had  calmly  held  two  fighting 
teamsters  apart  by  their  collars;  and  homely,  stubborn,  honest 
Farwell,  direct,  uncompromising,  inspired  with  tremendous  single- 
minded  earnestness,  but  tender  as  a  girl  to  any  young  dog;  and 
James  Dows,  rough  and  ready,  humorous,  blasphemous,  absolutely 
direct,  endowed  with  "horse-sense,"  eccentric  but  of  fundamentally 
good  judgment;  Hossfros  of  51;  Dr.  Beverly  Cole,  high  spirited, 
distinguished  looking,  courtly;  the  excitable,  active,  nervous,  talka- 
tive but  staunch  Tom  Smiley;  Isaac  Bluxcome  whose  signature  as 
"33  Secretary"  was  to  become  terrible;  fiery,  little  George  Ward, 
willing — but  unable — to  whip  his  weight  in  wild  cats. 

Coleman  was  speaking  evidently  in  final  decision. 

"It  is  a  serious  business,"  said  he.  "It  is  no  child's  play.  It 
may  prove  very  serious.  We  may  get  through  quickly,  so  safely, 
or  we  may  so  involve  ourselves  as  never  to  get  through." 

"The  issue  is  not  of  choice  but  of  expediency"  urged  Dempster. 
"Shall  we  have  vigilance  with  order  or  a  mob  with  anarchy?" 

Coleman  pondered  a  moment  then  threw  up  his  head. 

"On  two  conditions  I  will  accept  the  responsibility — absolute 
obedience,  absolute  secrecy." 

Without  waiting  for  a  reply  to  this  he  threw  open  a  door  and 
followed  by  the  others  stepped  out  on  the  platform.  A  roar  greeted 
their  appearance.  Johnny  and  Keith  remaining  modestly  in  the 
background,  lingered  near  the  open  door. 

The  hall  was  filled  to  its  utmost  capacity.  Every  inch  of  space 
was  occupied  and  men  perched  on  sills  clung  to  beams.  Coleman 
raised  his  hand  and  obtained  an  immediate  dead  silence. 

"In  view  of  the  miscarriage  of  justice  in  the  courts"  he  announced 

i*The  Gray  Dawn  (White,  S.  E.),  p.  290. 
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briefly  "it  has  been  thought  expedient  to  revive  the  Vigilance  Com- 
mittee. An  executive  counsel  was  chosen  by  a  representative  of  the 
whole  body.  I  have  been  asked  to  take  charge.  I  will  do  so  but 
must  stipulate  that  I  am  to  be  free  to  choose  the  first  council 
myself.     Is  that  agreed?" 

A  roar  of  assent  answered  him. 

"Very  well,  gentlemen.  I  shall  request  you  to  vacate  the  hall. 
In  a  short  time  the  books  will  be  open  for  enrollment." 

The  number  enrolled  soon  reached  fifteen  hundred.  All 
that  day  the  applicants,  orderly  and  grim  with  purpose,  were 
passed  through  the  line.  By  mid-day  it  was  seen  that  the 
Know-Nothing  Hall  was  going  to  be  too  small  for  the  meet- 
ing that  would  later  take  place.  Therefore  a  move  was 
made  to  the  Turnverein  Hall.  After  enrolling  no  man 
departed  from  the  vicinity  for  long.  Short  absences  for 
hastily  snatched  meals  were  followed  by  hurried  returns 
lest  something  be  missed.  From  time  to  time  the  activities  of 
the  Executive  Committee  which  had  been  in  continuous 
session  since  its  appointment,  were  shown  in  its  resolution 
that  no  city  or  county  officer  should  be  admitted  to  mem- 
bership in  the  organization  and  its  notice  to  the  sheriff 
that  he  and  his  deputies  would  be  held  strictly  accountable 
for  the  safe  custody  of  the  prisoners  in  their  charge. 

On  Saturday,  May  16,  permanent  quarters  were  secured 
and  occupied.  The  building  known  as  Fort  Gunnybags  was 
on  Sacramento  Street  between  Front  and  Bush.  The  front 
was  protected  by  a  sand-bag  breast  work  ten  feet  high 
and  six  feet  thick.  The  ground  floor  was  used  for  field 
pieces  and  heavy  ammunition,  the  small  arms  being  ar- 
ranged in  racks  above.  The  offices  and  prison-cells  were 
on  the  second  floor  where  was  also  the  Executive  chamber, 
a  large  room  hung  with  American  flags  and  those  of  other 
nations.  It  was  here  the  trials  took  place  and  the  fatal 
issues  determined.  Upon  the  roof  was  a  large  alarm  bell 
and  several  loaded  cannon. 

Though  the  Vigilance  Committee  now  numbered  5000 
and  its  leaders  were  the  best  citizens  of  San  Francisco,  there 
were  many  good  men  who  did  not  agree  with  the  idea  of 
superceding  the  chosen  officers  of  the  law  in  this  way  and 
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invited  hj  the  sheriff  to  maintain  him  and  the  public  author- 
ities. A  meeting  was  called  and  a  resolution  passed  calling 
upon  all  good  citizens  to  see  that  in  the  event  of  the  death 
of  Mr.  King,  Casey  should  be  immediately  indicted  by  the 
grand  jury,  tried  and  if  convicted,  at  once  sentenced  and 
executed.  They  called  themselves  the  Law  and  Order 
party,^^  appointed  William  T.   Sherman,  then  a  banker  in 

15  The  distinction  between  the  nominal  "law  and  order"  people 
and  the  real  citizen  of  this  kind  who  dominated  the  Vigilance 
Committee  and  made  it  a  great  and  practical  success,  is  thus  stated 
by  Mr.  White: 

The  first  of  these  elements — that  can  with  equal  justice  be  called 
the  parasitic  or  the  middlemen  class — consisted  in  itself  of  several 
sorts  of  people.  The  nucleus  was  a  small,  intellectually  honest  set 
of  men  who  believed  in  the  law,  pej'  sc,  in  the  sacredness  of  formal 
institutions  in  the  constitution  and  in  the  subservience  of  the  indi- 
vidual to  the  constitution.  This  was  temperamental.  Behind  them 
were  many  much  larger  groups  of  those  who  needed  either  the 
interpretation  or  the  protection  of  the  law  for  their  private  interests. 
These  were  of  all  sorts  from  honest  but  literal-minded  dealers, 
through  shady  contractors  and  operators  down  to  grafters  and  the 
very  lowest  type  of  strong-arm  bullies.  The  tone  and  respectability 
came  from  the  first,  the  practical  results  from  the  second.  The 
first  class  had  a  genuine,  intellectual  contempt  for  men  whose  minds 
could  not  see — or  at  least  Avould  not  accept — the  same  subtleties 
that  it  did.  Its  members  were  fond  of  such  phrases  as  the  "lawless 
mob"  or  the  "subversion  of  time-honored  institutions".  This  small, 
subjectively  honest,  conservative,  specially  trained  element  must 
not  be  forgotten  in  the  final  estimate  of  what  later  came  to  be 
known  as  the  "Law  and  Order"  party. 

On  the  other  hand  was  first  of  all  an  equally  small  nucleus  of 
thinking  men  whose  respect  for  the  law,  merely  as  law,  was  not 
so  profound;  men  who  were  reluctantly  willing  to  admit  that  when 
law  completely  broke  down  in  encompassing  justice,  individualism 
was  justified  in  stepping  in.  Behind  them  was  a  vast  body  of  more 
or  less  unthinking  men  who  recognized  the  indubitable  facts  that 
the  law  had  become  a  mere  farce,  that  justice  had  degenerated  to 
tricks  and  Avho  were  therefore  instinctively  against  law,  lawyers 
and  everybody  who  had  anything  to  do  with  them. 

Strangely  enough  this  made  for  lawlessness  on  both  sides.  Those 
who  believed  in  "law  and  order"  committed  crime  or  misdemeanor 
or  more  injustice,  sure  of  escape  through  some  technicality.  Those 
who  distrusted  courts,  administered  justice  illegally  with  their  own 
hands!  Nor  was  this  merely  on  theory.  San  Francisco  at  that 
time  was  undoubtedly  the  most  corrupt  and  lawless  city  in  the 
world.  Street  shootings,  duels,  robberies,  ballot-box  stuffing, 
bribery,  all  the  crimes  traceable  to  a  supine  police  and  venal  or 
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the  city  and  general  of  the  militia,  to  head  their  organiza- 
tion and  called  upon  the  governor  of  the  state,  J.  Neely 
Johnson,  to  come  to  the  city  which  he  did,  having  an  inter- 
view with  the  executive  committee  of  the  Vigilantes  which 
Bancroft  describes  in  these  words: 

"What  do  you  want?"  demanded  the  governor.  "Peace,"  replied 
Coleman  "and  we  would  like  to  have  it  without  a  struggle."  "But 
what  is  it  you  wish  to  accomplish?"  "Much  that  the  vigilantes  of 
1851  accomplished;  to  purify  the  political  and  moral  atmosphere, 
to  do  what  the  crippled  law  should  do  but  cannot.  This  done  we 
will  gladly  retire.  Now  governor"  continued  Coleman,  "you  are 
asked  by  the  mayor  and  certain  others  to  bring  out  the  militia  and 
crush  this  movement.  I  assure  you  it  cannot  be  done,  and  if  you 
attempt  it,  it  will  cause  you  and  us  much  trouble.  Do  as  McDougal 
did;  see,  as  he  saw  in  a  single  demonstration,  a  local  reform, 
merely.  We  ask  not  a  single  court  to  adjourn;  we  ask  not  a  single 
officer  to  vacate  his  position;  we  demand  only  the  enforcement  of 
the  laws  which  we  have  made.  If  you  deem  it  the  duty  of  your 
office  to  discountenance  these  proceedings  let  your  position  be  in 
appearance  only.  You  know  the  necessity  of  this  measure;  you 
know  the  men  managing  it;  you  know  that  this  is  no  mob,  no  dis- 
tempered faction,  but  San  Francisco  that  speaks.  Leave  us  alone 
in  our  shame  and  sorrow;  for  as  God  lives,  we  will  cleanse  this  city 
of  her  corruption  or  perish  with  her.  So  we  have  sworn.  Issue 
your  proclamations  if  you  feel  that  the  dignity  of  the  law  may  be 
best  maintained  by  frowning  on  justice;  declare  your  manifestoes 
if  the  government  can  maintain  its  self-respect  only  by  public 
protestations  against  virtue;  but  leave  us  alone  in  our  righteous 
purposes." 

"Sir,"  said  the  governor,  taking  Coleman  by  the  hand,  "go  on  in 
your  work!  let  it  be  done  as  speedily  as  possible  and  my  best 
wishes  attend  you!" 

technical  courts  were  actually  so  commonplace  as  to  command  but 
two  or  three  lines  in  the  daily  papers.  Justice  was  completely 
smothered  under  the  technicalities  and  delays. 

The  situation  would  have  been  intolerable  to  any  people  less  busy 
than  the  people  of  that  time.  For  political  corruption  in  a  vigorous 
body  politic  is  not  as  pessimists  would  have  us  believe,  an  indication 
of  incipient  decay,  but  only  an  indication  that  a  busy  people  are 
willing  to  pay  that  price  to  be  left  alone  to  be  relieved  of  the 
administration  of  their  public  affairs.  When  they  get  less  busy  or 
the  price  in  corruption  becomes  too  high,  then  they  refuse  to  pay. 
The  price  San  Francisco  was  paying  was  becoming  very  high,  not 
only  in  money  but  in  other  and  spiritual  things.  She  could  still 
afford  to  pay  it;  but  at  the  least  pressure  would  no  longer  afford  it. 
Then  she  would  act.    White,  "Gray  Dawn,"  p.  194. 
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Later  the  governor  changed  his  mind  and  supported  the 
alleged  law  and  order  party  and  much  antagonism  developed 
the  next  few  days  between  these  two  factions.  But  as  Mr. 
Coleman  said,  the  Vigilance  Committee  was  San  Francisco 
speaking  and  nothing  could  now  stop  it  and  it  now  deter- 
mined to  take  charge  itself  of  the  two  murderers,  Cora  and 
Casey.  The  Executive  Committee  ordered  that  its  military 
companies  should  assemble  next  morning  at  nine  o'clock.  So 
on  Sunday  morning  the  troops  moved  as  directed  from  Ft. 
Gunnybags  to  the  jail.  Through  all  the  streets  where  they 
passed  the  doors  and  windows  were  filled  with  anxious  and 
curious  spectators.  As  the  throng  moved  forward  its  numbers 
were  continually  being  augmented  and  persons  from  all  direc- 
tions were  hurrying  toward  the  jail.  Several  of  the  com- 
panies came  in  different  directions  and  simultaneously  the 
bayonets  were  seen  from  Stockton,  Dupont  and  Kearney 
streets.  The  neighborhood  about  the  jail  was  crowded  with 
spectators  long  before  the  arrival  of  the  troops;  but  the  way 
was  soon  cleared  and  the  different  companies  were  drawn  up 
so  that  they  commanded  the  entire  square  bounded  by  Broad- 
way, Vallejo,  Kearney  and  Dupont  streets,  most  of  the  force 
being  stationed  in  front  of  the  jail  on  Broadway  street. 
After  the  proper  disposition  of  the  troops  the  houses  in  the 
vicinity  were  searched  to  ascertain  if  there  was  reason  to 
anticipate  an  attack  from  the  rear.  The  cannon  was  then 
placed  in  the  center  of  the  street  in  front  of  the  jail,  its 
muzzle  directly  at  the  front  door  of  the  jail. 

As  the  army  approached  the  jail  the  sheriff  went  to  the 
cell  of  Casey  and  said :  ' '  There  are  two  thousand  armed  men 
coming  for  you  and  I  have  not  thirty  men  about  the  jail." 
Casey  replied :  ' '  Then  do  not  peril  your  life  and  that  of  the 
officers  in  defending  me,  I  will  go  with  them". 

The  executive  committee  were  formed  into  a  solid  square, 
directly  in  front  of  the  jail  and  the  Citizens'  Guard  formed 
a  hollow  square  about  them  and  all  appeared  ready  for  action. 
A  deputation  of  the  committee  waited  at  the  door  and  re- 
quested the  sheriff  to  deliver  up  the  prisoner,  Casey.  Accord- 
ingly, on  arriving  at  the  door  three  raps  were  made     Sheriff 
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Scannell  appeared  and  Mr.  Meyers  F.  Truett  on  behalf  of 
the  committee,  informed  the  sheriff  the  object  of  their  errand 
and  desired  him  to  hand-cuff  the  prisoner  and  deliver  him 
at  the  door.  Without  hesitation  the  sheriff  repaired  to  the 
cell  of  Casey  and  informed  him  of  the  request  of  the  Vigi- 
lantes. Casey  positively  refused  to  allow  them  to  hand-cuff 
him.  He  drew  a  knife  which  he  had  concealed  about  him 
and  flourishing  it  declared  that  he  would  plunge  it  into  his 
heart  sooner  than  be  taken  by  the  Vigilance  Committee. 
Another  consultation  was  held  by  the  committee  during 
which  time  Casey  said  to  Marshal  North  that  if  two  respect- 
able citizens  would  assure  him  that  he  should  have  a  fair 
trial  and  not  be  dragged  through  the  streets  that  he  would 
go  with  them. 

Accordingly,  Messrs.  Truett,  Coleman,  Thompson  and  Far- 
well,  on  behalf  of  the  sub-committee,  went  into  the  prison  and 
held  an  interview  with  Casey  through  the  wicket  of  the  cell, 
in  which  they  assured  him  that  he  should  be  taken  through 
the  streets  in  a  closed  carriage  and  that  every  opportunity 
should  be  afforded  him  to  have  a  fair  trial.  Mr.  North,  after 
placing  the  irons  on  the  prisoner,  conducted  him  to  the  front 
door,  and  delivered  him  into  the  hands  of  the  committee.  He 
was  then  conducted  to  a  coach,  and  at  his  request,  Mr.  North 
took  a  seat  beside  him,  and  Wm.  T.  Coleman  and  Mr.  Truett 
occupied  the  same  carriage.  Another  conference  was  held 
with  the  Sheriff,  requesting  the  person  of  Charles  Cora,  the 
murderer  of  General  Richardson,  to  be  delivered  into  the 
hands  of  the  committee.  The  request  was  declined  and  time 
was  asked  to  consider  it.  The  committee  gave  the  Sheriff  one 
hour  to  decide,  and  at  the  same  time  warned  him  that  no 
person  must  be  allowed  to  pass  through  the  jail  door  either 
way,  except  the  Sheriff  or  his  deputies.  As  the  guard  came 
down  the  prison  steps  with  Casey,  a  burst  of  applause  arose 
from  the  vast  assembly,  but  by  a  move  of  the  uplifted  hands 
of  the  committee,  silence  was  instantly  restored. 

About  one-half  the  armed  force  were  left  to  guard  the  jail 
and  the  rest  served  as  guard  and  escort  to  the  prisoner.  The 
same  streets  were  traversed  returning  as  when  going  to  the 
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prison  and  although  they  were  packed  with  human  beings, 
there  was  not  the  slightest  rush  or  disturbance.  The  move- 
ment commanded  the  respect  of  the  citizens  and  officers,  for 
the  dignity  and  decorum  observed.  The  procession  was  as 
solemn  as  a  funeral  cortege  and  when  it  passed  through 
Montgomery  street  there  were  some  who  uncovered  their  heads, 
out  of  respect  to  the  men  who  filled  the  ranks.  The  Committee 
reached  the  rooms  on  Sacramento  street  about  two  o'clock; 
Casey  was  conducted  to  the  upper  room  and  placed  under 
guard. 

The  committee  had  sentinels  stationed  on  every  block  in 
the  thickly  built  portions  of  the  city  to  guard  against  thieves 
or  house  burners  carrying  on  their  depredations. 

In  accordance  with  their  notifications  to  the  sheriff  the  com- 
mittee proceeded  back  to  the  jail  and  renewed  their  demand 
for  Cora.  Cora  was  delivered  up  and  removed  to  the  com- 
mittee rooms  in  the  same  manner  as  Casey.  The  work  of 
the  day  having  been  accomplished  the  various  companies, 
except  those  on  guard,  quietly  dispersed.  Each  company 
marched  out  separately  and  afterwards  went  down  to  the 
wharves  and  discharged  their  arms  into  the  bay.  This  was 
done  to  prevent  accidents  and  to  have  them  fresh  loaded  in 
case  of  another  call.  About  three  hundred  men  were  kept  on 
guard  at  the  committee  rooms.^® 

On  May  20  Mr.  King  died  and  on  the  same  day  the  trials 
of  Casey  and  Cora  began  (see  post  p.  105)  and  two  days  later 
they  were  both  hanged. 

The  Vigilance  Committee  now  declared  itself  a  permanent 
tribunal  with  special  reference  to  election  frauds  and  rascally 
officials  and  their  hangers-on.  A  Black  list  was  prepared  of 
disreputable  characters  who  were  arrested  and  brought  before 
it  as  fast  as  possible.  They  confined  the  death  penalty  to  the 
crime  of  murder  and  adhered  to  this  restriction  during  all 
their  rule,  although  the  interest  of  justice  at  times  seemed 
to  warrant  its  suspension.  Banishment  was  the  only  punish- 
ment awarded  the  worst  criminal  against  whom  the  crime  of 

16  Smith  (F.  M.)  p.  148. 
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murder  could  not  be  proved.  A  committee  of  five  on  foreign 
relations  was  appointed  to  furnish  transportation  for  those 
who  might  be  requested  to  leave  the  state. 

On  May  27,  the  Executive  Committee  tried  Yankee 
Sullivan/^  Billy  Mulligan^^  and  Martin  Gallagher,    This  trial 

17  This  man  by  birth  an  Irishman  had  been  transported  from 
England  to  Australia  for  larceny.  He  escaped  to  New  York,  be- 
came a  prize-fighter  and  winning  a  match  while  wearing  the  Ameri- 
can colors  was  afterwards  known  as  Yankee  Sullivan  though  his 
real  name  was  Francis  Murray.  He  learned  the  tricks  of  the 
political  gangs  of  New  York  and  coming  to  California  he  found 
immediate  employment  both  as  a  pugilist  and  a  ballot  box  mani- 
pulator. He  was  made  an  officer  of  election  in  the  Presidio  district 
and  managed  to  return  Casey  as  duly  elected  to  the  office  of 
Supervisor,  though  he  had  not  been  a  candidate.  During  his  im- 
prisonment he  was  very  penitent  and  was  afraid  he  would  be 
hanged  and  when  told  that  he  would  be  banished  he  begged  to  be 
sent  alone  as  he  feared  that  his  old  associates  would  kill  him  on 
account  of  the  disclosures  he  had  made.  That  night  he  was  found 
dead  in  his  cell,  having  cut  two  arteries  with  a  carving  knife. 

18  Before  coming  to  San  Francisco,  Billy  Mulligan  was  the  Beau 
Brummel  of  the  New  York  gamblers  and  a  desperate  character.  He 
came  to  San  Francisco  during  the  gold  excitement  and  took  a 
prominent  part  in  local  politics.  He  served  as  keeper  of  the  County 
jail  under  Sheriff  Scanlan.  When  the  Vigilantes  drove  Mulligan 
from  San  Francisco  he  returned  to  New  York  and  to  his  former 
haunts.  One  night  he  attempted  to  kill  a  man  in  a  fashionable 
gambling  place  and  for  this  crime  he  was  sentenced  to  serve  two 
years  at  Sing  Sing. 

While  awaiting  trial  at  the  Tombs  a  young  woman  visited  the 
prison  and  fell  desperately  in  love  with  Mulligan.  She  sacrificed 
her  diamonds  and  jewelry  to  meet  the  expenses  of  his  trial.  She 
offered  to  marry  him  and  he  consented  and  the  bride  accompanied 
the  convict  to  Sing  Sing  on  the  following  day.  She  worked  night 
and  day  in  his  behalf  and  at  the  expiration  of  two  months  procured 
his  pardon.  But  Mulligan  deserted  her  immediately  after  being 
released  and  returned  to  San  Francisco  in  January,  1864. 

On  the  afternoon  of  July  7,  1865,  while  suffering  from  delirium 
tremens  he  imagined  that  the  Vigilantes  were  going  to  hang  him. 
He  fired  a  pistol  from  his  window  and  seriously  wounded  a  Chinese 
laundryman  who  lived  across  the  street.  John  McNabb,  a  friend 
attempted  to  approach  his  room;  Mulligan  shot  him  dead.  After 
shooting  John  Hart  of  Eureka  Hose  Company  No.  4,  officers  with 
rifles  were  stationed  in  the  windows  of  the  neighborhood  and  finally 
Mulligan  again  appeared  at  the  window  and  was  shot  dead  by  Officer 
Hopkins.  Celebrated  Criminal  Cases  of  America  (Duke,  T.  S.) 
San  Francisco,  1910. 
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which  was  partly  upon  deposition  taken  by  the  Committee 
and  partly  oral  testimony,  resulted  in  the  conviction  and  sen- 
tence the  same  night,  that  whereas  the  evidence  adduced  had 
established  conclusively  that  the  accused  had  for  years  been 
disturbers  of  the  peace  of  the  city,  destroyers  of  the  purity 
of  the  elections,  active  members  and  leaders  of  an  organized 
gang  who  had  invaded  the  sanctity  of  the  ballot-boxes,  and 
perfect  pests  to  society;  therefore  resolved  that  they  should 
be  transported  out  of  the  territory  of  the  United  States  at 
the  earliest  practicable  moment  and  that  they  should  be 
warned  never  to  return  to  California  under  penalty  of  death. 

The  next  persons  were  Billy  Carr  and  "William,  alias 
Wooley,  Kearney,  who  were  tried,  convicted  and  sentenced  in 
the  same  terms  as  Mulligan,  Gallagher  and  Sullivan. 

Efforts  were  made  to  arrest  Edward  McGowan  and  Peter 
AVightman  as  accessories  in  the  murder  of  King.  But  they 
had  fled.^^  But  many  others  of  the  same  class  were  tried  and 
sent  out  of  the  country,  others  left  of  their  own  accord.-" 

19  See  Trial  of  Edward  McGowan,  post  p.  166. 

20  Mr.  Smith  (San  Francisco  Vigilance  Committee  of  '56)  p.  81, 
gives  the  following  list  taken  from  the  Committee's  archives: 

James  P.  Casey,  executed  May  22d,  1856. 
Charles  Cora,  executed  May  22  '56 
Joseph  Hetherington,  executed  July  29th,  '56. 
Philander  Brace,  executed  July  29th,  '56. 
Yankee  Sullivan,  suicided  May  31st — expelled. 
Chas.  P.  Duane,  shipped  on  "Golden  Age"  June  5th. 
William  Mulligan,  shipped  on  "Golden  Age"  June  5th. 
Wooley  Kearney,  shipped  on  "Golden  Age"  June  5th. 
Bill  Carr,  sent  to  Sandwich  Islands  June  5th. 
Martin  Gallagher,  sent  to  Sandwich  Islands  June  5th. 
Edward  Bulger,  sent  to  Sandwich  Islands  June  5th. 
Peter  Wightman,  ran  away  about  June  1st. 
Ned  McGowan,  ran  away  about  June  1st. 
John  Crow,  left  on  "Sonora"  June  20th. 
Bill  Lewis,  shipped  on  "Sierra  Nevada"  June  20th. 
Terrence  Kelley,  shipped  on  "Sierra  Nevada"  June  20th. 
John  Lawler,  shipped  on  "Sierra  Nevada"  June  20th. 
William  Hamilton,  shipped  on  "Sierra  Nevada"  June  20th. 
James  Cusick,  ordered  to  leave,  but  refused  to  go,  and  fled  into  the 
interior. 

James  Hennessey,  ordered  to  leave,  but  fled  into  the  interior. 
T,  B.  Cunningham,  shipped  July  5th. 
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On  June  2,  Governor  Johnson^^  issued  a  proclamation. 
After  reciting  that  he  had  received  satisfactory  information 
that  combinations  to  resist  the  execution  of  legal  process  by 
force  existed  in  the  county  of  San  Francisco  and  particularly 
by  an  organization  styling  itself  the  Vigilance  Committee  and 
that  the  power  of  said  county  had  been  exhausted  and  was 
not  sufficient  to  enable  the  sheriff  to  execute  such  process; 
"now,  therefore,  I,  J.  Neely  Johnson,  Governor  of  the  State 
of  California  by  virtue  of  the  power  vested  in  me  by  the  con- 
stitution and  laws  thereof,  do  hereby  declare  said  county  of 
San  Francisco  in  a  state  of  insurrection  and  I  hereby  order 
and  direct  all  of  the  volunteer  militia  companies  of  the  county 
of  San  Francisco,  also  all  persons  subject  to  military  duty 
within  said  county,  to  report  themselves  for  duty  immediately 
to  Major-General  William  T.  Sherman  commanding  second 
division  California  militia  to  serve  "in  the  performance  of 
military  duty  under  the  command  of  said  Sherman,  until  dis- 
banded from  service  by  his  order."  He  then,  apparently,  as 
if  not  entirely  satisfied  with  this  very  liberal  call  for  the 
second  division,  further  ordered  that  all  volunteer  militia 
companies  organized  or  which  might  be  organized  in  the  third, 
fourth  and  fifth  military  divisions  of  the  state  and  all  persons 
subject  to  military  duty  in  said  military  divisions,  should  hold 
themselves  in  readiness  to  respond  to  and  obey  orders  of  the 
governor  of  the  state  or  said  Sherman  for  the  performance 
of  military  duty  in  such  manner  and  at  such  time  and  place 
as  might  be  directed  by  the  governor.  And  he  furthermore 
ordered  and  directed  all  associations,  combinations  or  organ- 
Alex.  Purple,  shipped  July  5th. 

Tom  Mulloy,  shipped  July  5th. 

Lewis  Mahoney,  shipped  July  5th. 

J.  R.  Maloney,  shipped  July  5th. 

Dan  Aldrich,  shipped  July  5th. 

James  White,  shipped  July  21st. 

James  Burke,  alias  "Activity,"  shipped  July  21st. 

Wm.  F.  McLean,  shipped  July  21st. 

Abraham  Kraft,  shipped  July  21st. 

21  JoHNSoisr,  James  Neeley  (1828-1872).  Born  in  Indiana;  Gov- 
ernor of  California,  1856-1858;  subsequently  Judge  Supreme  Court 
of  Nevada.    Died  in  Salt  Lake  City. 
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izations  whatsoever  existing  in  said  county  of  San  Francisco 
or  elsewhere  in  the  state  in  opposition  to  or  in  violation  of  the 
laws  thereof,  and  more  particularly  the  association  known  as 
the  vigilance  committee  of  San  Francisco,  to  disband  and 
each  and  every  individual  thereof  yield  obedience  to  the  con- 
stitution and  laws  of  the  state,  the  writs  and  processes  of 
the  courts  and  all  legal  orders  of  the  officers  of  the  state  and 
the  county  of  San  Francisco. 

In  accordance  with  this,  General  Sherman  issued  orders 
commanding  the  officers  of  volunteer  companies  and  inde- 
pendants  to  fill  their  companies  to  their  highest  standard,  and 
report  for  duty.  Also,  for  all  citizens  of  San  Francisco,  not 
belonging  to  any  fire  company,  or,  otherwise  exempt  from 
military  duty,  to  enroll  as  militia;  form  companies  of  fifty, 
appoint  a  captain  to  each  company,  report  to  him  for  duty. 
The  proclamation  of  the  Governor  was  laughed  at,  coming  as 
it  did,  at  such  a  late  hour.  The  call  for  recruits  by  General 
Sherman  was  weakly  responded  to;  with  the  exception  of 
less  than  a  hundred,  the  citizens  not  only  declined  but  most 
of  the  volunteer  companies  disbanded  and  joined  the  Vigilance 
Committee. 

In  the  meantime  a  number  of  citizens,  among  them  J.  B, 
Crockett,  E.  W.  Earl,  F.  W.  Macondray,  James  V.  Thornton, 
H.  S.  Foote,  James  Donahue,  M,  K.  Roberts,  John  J.  Williams, 
John  Sime,  Bailie  Peyton  and  G.  "VV.  P.  Bissell  undertook 
to  bring  about  a  settlement  of  the  dispute  between  the  Gov- 
ernor, the  Law  and  Order  party  and  the  Vigilance  Committee, 
but  failed.  The  next  day  General  Sherman  resigned  his  com- 
mission of  Major  General,  lauding  the  action  of  the  Chief 
Executive  and  advising  the  Committee  to  disband.  But  that 
tribunal  desired  no  advice,  and  on  June  9,  it  issued  the  fol- 
lowing address: 

To  the  People  of  California:  — 

The  Committee  of  Vigilance  placed  in.  the  position  they  now 
occupy  by  the  voice  and  countenance  of  the  vast  majority  of  their 
fellow-citizens,  as  executors  of  their  will,  desire  to  define  the  neces- 
sity which  has  forced  their  present  organization. 

Great  public  emergencies  demand  prompt  and  vigorous  remedies. 

The  people,  long  suffering  under  an  organized  despotism,  which 
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has  invaded  their  liberties,  squandered  their  property,  usurped  their 
offices  of  trust  and  emolument,  prevented  the  expression  of  their  will 
through  the  ballot  box,  and  have  corrupted  the  channels  of  justice, 
have  now  arisen  in  virtue  of  their  inherent  right  and  power.  All 
political,  religious  and  sectional  differences  and  issues  have  given 
way  to  the  paramount  necessity  of  a  thorough  and  fundamental 
reform  and  purification  of  the  social  and  political  body. 

The  voice  of  the  whole  people  have  demanded  union  and  organ- 
ization, as  the  only  way  of  making  our  laws  effective,  and  regaining 
the  right  of  free  speech,  free  vote,  and  public  safety.  For  years  they 
have  patiently  waited  and  striven  in  a  peaceful  manner:  and  in 
accordance  with  the  forms  of  law,  to  reform  the  abuses  which  have 
made  our  city  a  by-word.  Fraud  and  violence  have  foiled  every 
effort;  and  the  laws  to  which  the  people  looked  for  protection,  were 
distorted  and  rendered  effete  in  practice,  so  as  to  shield  the  vile; 
they  have  been  used  as  a  powerful  engine  to  fasten  upon  us  tyranny 
and  misrule. 

We  looked  to  the  ballot  box  as  our  safe-guard  and  sure  remedy. 
But  so  effectually,  and  so  long  was  its  voice  smothered,  the  votes 
deposited  in  it  by  freemen  so  entirely  out  numbered  by  ballots 
thrust  in  by  fraud  at  midnight,  or  multiplied  by  false  counts  of 
judges  and  inspectors  of  election,  that  many  doubted  whether  the 
majority  of  the  people  were  not  utterly  corrupt. 

Organized  gangs  of  bad  men,  of  all  political  parties,  or  who 
assumed  any  particular  creed  from  mercenary  and  corrupt  motives, 
have  parcelled  out  our  offices  among  themselves,  or  sold  them  to 
the  highest  bidders;  have  provided  themselves  with  convenient  tools 
to  obey  their  nod,  as  clerks,  inspectors  and  judges  of  election;  have 
employed  bullies  and  professional  fighters,  to  destroy  tally  lists  by 
force,  and  to  prevent  peaceable  citizens  from  ascertaining,  in  a 
lawful  manner,  the  true  number  of  votes  polled  at  our  elections; 
and  have  used  cunningly  contrived  ballot  boxes,  with  false  sides 
and  bottoms,  so  prepared  that  by  means  of  a  spring  or  slide, 
spurious  tickets  (placed  there  previous  to  the  election)  could  be 
mingled  with  genuine  votes!  Of  all  this,  we  have  the  most  irre- 
fragable proofs.  Felons  from  other  lands  and  states,  and  uncon- 
victed criminals,  equally  as  bad,  have  thus  controlled  public  funds 
and  property,  and  have  often  amassed  sudden  fortunes,  without 
having  done  an  honest  day's  work  with  head  or  hands.  Thus  the 
fair  inheritance  of  our  city  has  been  embezzled  and  squandered; 
our  streets  and  wharves  are  in  ruins;  and  the  miserable  entailment 
of  an  enormous  debt  will  bequeath  sorrow  and  poverty  to  another 
generation. 

The  jury  box  has  been  tampered  with,  and  our  jury  trials  have 
been  made  to  shield  the  hundreds  of  murderers,  whose  red  hands 
have  cemented  this  tyranny,  and  silenced  with  the  bowie-knife  and 
the  pistol,  not  only  the  free  voice  of  an  indignant  press,  but  the 
shuddering  rebuke  of  the  outraged  citizen.  To  our  shame  be  it 
said,  that  the  inhabitants  of  distant  lands  already  know  that  cor- 
rupt men  in  office,  as  well  as  gamblers,  shoulder  strikers,  and  other 
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vile  tools  of  unscrupulous  leaders,  beat,  maim,  and  shoot  down  with 
impunity,  good,  peaceable,  and  unoffending  citizens.  Such  as  those 
earnest  reformers,  who,  at  the  known  hazard  of  their  lives,  and 
with  singleness  of  heart,  have  sought,  in  a  lawful  manner,  to  thwart 
schemes  of  public  plunder,  or  to  awaken  investigation. 

Embodied  in  the  principles  of  republican  government  are  the 
truths  that  the  majority  should  rule;  and  when  corrupt  officials 
who  have  fraudulently  seized  the  reins  of  authority,  designedly 
thwart  the  execution  of  the  laws  of  punishment  upon  the  notoriously 
guilty;  then  the  power  they  usurped  reverts  back  to  the  people 
from  whom  it  was  wrested.  Realizing  these  truths,  and  confident 
that  they  were  carrying  out  the  will  of  the  vast  majority  of  the 
citizens  of  this  country,  the  Committee  of  Vigilance,  under  a  solemn 
sense  of  responsibility  that  rested  upon  them,  have  calmly  and  dis- 
passionately weighed  the  evidences  before  them,  and  decreed  the 
death  of  some,  who,  by  their  crimes  and  villianies  had  stained  our 
fair  land. 

With  those  that  were  banished,  this  comparatively  moderate  pun- 
ishment was  chosen,  not  because  ignominious  death  was  not 
deserved,  but  that  the  error,  if  any,  might  surely  be  on  the  side  of 
mercy  to  the  criminal.  There  are  others  scarcely  less  guilty,  against 
whom  the  same  punishment  has  been  decreed,  but  they  have  been 
allowed  further  time  to  arrange  for  their  final  departure  ,and  with 
the  hope  that  permission  to  depart  voluntarily,  might  induce  re- 
pentance and  repentance  amendment,  they  have  been  suffered  to 
choose  within  limit  their  own  time  and  method  of  going.  Thus  far, 
and  throughout  their  arduous  duties  they  have  been,  and  will  be 
guided  by  the  most  conscientious  convictions  of  imperative  duty,  and 
they  earnestly  hope  that  in  endeavoring  to  mete  out  merciful  justice 
to  the  guilty,  their  counsels  may  be  so  guided,  by  that  power  before 
whose  tribunal  we  all  shall  stand,  that  in  the  vicissitudes  of  after 
life,  amid  the  calm  reflections  of  old  age,  and  in  clear  view  of  dying 
conscience,  there  may  be  found  nothing  we  would  regret  or  wish  to 
change.  We  have  no  friends  to  reward,  no  enemies  to  punish,  no 
private  ends  to  accomplish. 

Our  single  heartfelt  aim  Is  to  the  public  good;  the  purging  from 
our  community  of  those  abandoned  characters  whose  actions  have 
been  evil  continually,  and  have  finally  forced  upon  us  the  efforts  we 
are  now  making.  We  have  no  favoritism  as  a  body,  nor  shall  there 
be  evinced,  in  any  of  our  acts,  either  partiality  for,  or  prejudice 
against  any  race,  sect  or  party.  While  thus  far  we  have  not  dis- 
covered on  the  part  of  our  constituents  any  indication  of  lack  of 
confidence,  and  have  no  reason  to  doubt  that  the  great  majority  of 
the  inhabitants  of  the  county  indorse  our  acts,  and  desire  us  to 
continue  the  work  of  weeding  out  the  irreclaimable  characters  from 
the  community;  we  have,  with  deep  regret,  seen  that  some  of  the 
State  authorities  have  felt  it  their  duty  to  organize  a  force  to 
resist  us.  It  is  not  impossible  for  ns  to  realize  that  not  onlv  those 
who  have  sought  place  with  a  view  to  public  plunder,  but  also 
those  gentlemen  who,  accepting  offices  to  which  they  were  honestly 
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elected,  have  svv^orn  to  support  the  laws  of  the  State  of  California, 
find  it  difficult  to  reconcile  their  supposed  duties  with  acquiescence 
in  the  acts  of  the  Committee  of  Vigilance,  when  they  reflect  that 
more  than  three-fourths  of  the  people  of  the  entire  State  sympathize 
with,  and  endorse  our  efforts;  and  as  all  law  emanates  from  the 
people,  so,  also,  when  the  laws  thus  enacted  are  not  executed,  the 
power  returns  to  the  people,  and  is  theirs  whenever  they  may  choose 
to  exercise  it.  These  gentlemen  would  not  have  hesitated  to  acknowl- 
edge this  self-evident  truth,  had  the  people  chosen  to  make  their 
present  movement  a  complete  revolution,  recalling  all  the  power 
they  had  delegated,  and  re-issuing  it  to  new  agents  under  new  forms. 
Now,  because  the  people  have  not  seen  fit  to  resume  all  the  powers 
they  have  confided  to  executive  or  state  officers,  it  certainly  does  not 
follow  they  cannot,  in  the  exercise  of  their  inherent,  sovereign 
power,  withdraw  from  corrupt  and  unfaithful  servants  the  authority 
they  have  used  to  thwart  the  ends  of  justice. 

Those  officers  whose  mistaken  sense  of  duty  leads  them  to  array 
themselves  against  the  determined  action  of  the  people,  whose 
servants  they  have  become,  may  be  respected,  while  their  errors  may 
be  regretted;  but  none  can  envy  the  future  reflections  of  that  man 
who,  whether  in  the  heat  of  malignant  passion  or  with  the  vain 
hope  of  preserving  by  violence  a  position  obtained  through  fraud 
and  bribery,  seeks,  under  the  color  of  law,  to  enlist  the  outcasts  of 
society,  as  a  hireling  soldiery  in  the  service  of  the  State;  or  urges 
criminals,  by  hopes  of  plunder,  to  continue  at  the  cost  of  civil  war, 
the  reign  of  ballot  box  stuffers  and  tamperers  with  the  jury  box. 

The  Committee  of  Vigilance  believe  that  the  people  have  entrusted 
to  them  the  duty  of  gathering  evidence,  and  after  due  trial,  expelling 
from  the  community  those  ruffians  and  assassins  who  have  so  long 
outraged  the  peace  and  good  order  of  society;  violated  the  ballot 
box,  overridden  law,  and  thwarted  justice.  Beyond  the  duties  inci- 
dent to  this,  we  do  not  desire  to  interfere  with  the  details  of  gov- 
ernment. We  have  spared  and  shall  spare  no  effort  to  avoid  blood- 
shed or  civil  war;  but  undeterred  by  threats  of  opposing  organiza- 
tion, shall  continue,  peaceably  if  we  can,  forcibly  if  we  must,  this 
work  of  reform,  to  which  we  have  pledged  our  lives,  our  fortunes  and 
our  sacred  honor.  Our  labors  have  been  arduous,  our  deliberations 
have  been  cautious,  our  determinations  firm,  our  counsels  prudent, 
our  motives  pure;  and  while  regi'etting  the  imperious  necessity 
which  called  us  into  action,  we  are  anxious  that  this  necessity 
should  exist  no  longer;  and  when  our  labors  shall  have  been  accom- 
plished, when  the  community  shall  be  freed  from  the  evils  it  has 
so  long  endured,  when  we  have  insured  to  our  citizens  an  honest 
and  vigorous  protection  of  their  rights;  then  the  Committee  of 
Vigilance  ^^all  find  great  pleasure  in  resigning  their  power  into  the 
hands  of  the  people,  from  whom  it  was  received. 

Published  by  order  of  The  Committee,  "No.  33.   Secretary." 

In  accordance  with  a  published  call  of  the  Committee  ap- 
pointed by  preliminary  meetings,  and  a  general  desire  to 
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endorse  the  action  and  policy  of  the  Vigilance  Committee,  a 
large  and  enthusiastic  meeting  of  citizens  assembled,  June  14, 
in  front  of  the  Oriental  hotel.  By  twelve  o  'clock  every  space 
formed  by  the  junction  of  the  three  streets,  and  all  the  build- 
ings in  the  vicinity,  were  thronged  with  people  who  had  laid 
aside  their  pleasures  and  business,  to  come  out  and  counsel 
upon  the  matters  that  agitated  the  community.  It  was 
estimated  that  there  were  fifteen  thousand  people.  Promptly 
at  twelve  the  officers  of  the  meeting  and  the  members  of  the 
press  were  admitted  to  the  balcony  upon  the  second  floor  of 
the  hotel;  and  H.  M.  Naglee,  from  the  nominative  committee, 
came  forward,  called  the  meeting  to  order,  and  placed  in 
nomination  the  following  persons  for  permanent  officers  of  the 
meeting;  which  nominations  were  unanimously  confirmed: 
President,  Bailie  Peyton;  Vice-Presidents,  H.  M.  Naglee,  F. 
A.  Woodworth,  Gardner  Elliot,  Dan'l  C4ibb,  G.  F.  Shaw,  H.  M. 
Gray,  Sam'l  J.  Hensley,  Gustave  Tou chard,  S.  C.  Wass,  L. 
Maynard,  L.  McLane  Jr.,  Gwyn  Page,  T.  C.  Hambly,  David 
Chambers,  Abel  Guy,  John  Sime,  E.  W.  Church,  Wm. 
McMichael ;  Secretaries,  A.  G.  Randall,  Theodore  Payne.  The 
following  speeches  were  made : 

Bailie  Peyton:  "Fellow-Citizens — The  object  of  this  meeting  has 
been  announced  by  the  chairman  of  the  committee.  On  the  evening 
of  the  12th  inst.  a  preliminary  meeting  was  held  at  the  auction 
rooms  of  Wm.  Middleton,  at  which  resolutions  were  adopted  endors- 
ing the  action  of  the  Vigilance  Committee  and  asking  the  Governor 
to  withdraw  his  proclamation. 

The  object  of  this  meeting  is  to  endorse  those  resolutions,  and 
get  an  expression  of  the  public  will  upon  the  matters  now  occupying 
public  attention.  I  am  glad  to  see  that  the  call  has  been  so  promptly 
responded  to,  and  the  meeting  so  largely  attended.  We  are  here 
to  consider  principles  of  the  first  magnitude,  and  which  may  result 
in  the  shedding  of  much  innocent  blood.  One  of  the  objects  of  this 
meeting  is  to  prevent  so  dire  a  calamity,  and  your  action  to-day 
may  do  much  towards  securing  this  result;  one  which  we  all  desire. 

The  Vigilance  Committee  must  be  sustained,  or  must  be  put  down. 
If  they  are  put  down,  it  must  be  at  the  point  of  the  bayonet.  The 
question,  then  is,  whether  we  appeal  to  the  Governor  to  put  them 
down  in  this  way,  or  whether  we  will  ask  him  to  withdraw  his 
opposition  to  this  body  of  our  people. 

The  causes  which  have  brought  this  Committee  into  existence 
are  well  kno-wm  and  familiar  to  you  all.  The  little  band  who  oppose 
the  Committee,  claim  that  there  is  no  necessity  for  this  organization. 
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or  for  a  revolution  of  the  Government.  I  am  frank  to  say,  that  I 
take  issue  with  them;  and  I  now  declare  that  there  Avas  no  other 
remedy  to  redress  our  wrongs,  which  we  had  suffered  for  years, 
until  the  fountain  of  government  had  become  corrupt,  by  frauds 
and  impositions  practiced  upon  the  ballot  box.  In  this  country,  and 
under  a  government  like  ours,  each  man  is  a  sovereign,  and  the 
people  are  the  sovereigns  of  the  law,  each  of  whom  has  equal  right 
to  say  who  shall  be  their  rulers.  I  ask  you  then,  fellow-citizens,  if 
we  in  San  Francisco,  have  even  ever  had  a  government  based  upon 
the  free  popular  will  of  the  legal  voters?  (Many  voices — "No, 
no,  no.") 

Those  who  have  made  our  laws,  have  done  so  without  authority; 
and  those  who  executed  them  were  unauthorized  by  the  will  of  their 
constituents.  They  have  acted  by  fraudulent  powers  of  attorney, — 
yea,  they  acted  with  forged  ones — and  in  this  manner  foisted  them- 
selves and  their  obnoxious  laws  upon  us.  Every  citizen  has  a  right 
to  go  to  the  polls,  and  there,  by  his  vote,  express  his  will  freely  as 
to  who  shall  rule  us.  But  what  chance  has  a  man  in  San  Francisco 
against  this  infernal  patent  box  which  they  have  brought  into  use? 
Honest  people  may  go  and  vote,  but  a  "Mulligan"  can  neutralize  all 
their  votes  by  a  single  touch  of  this  complicated  machinery.  You 
might  as  well  go  into  a  harvest  field  with  an  old,  common,  rusty, 
primitive  reaping  sickel,  against  one  of  McCormick's  double-horse, 
patent,  improved  reaping  machines,  and  expect  to  compete  with  it, 
as  to  get  fairness  when  these  fellows  use  these  boxes. 

With  the  partners  of  the  candidates  to  watch  over  and  arrange 
the  ballot  boxes,  and  a  set  of  bullies  and  ruffians  to  knock  down 
honest  people,  what  chance  have  you  to  get  anything  like  fairness? 
As  matters  have  been,  people  are  afraid  to  go  to  the  polls,  for  their 
lives  are  in  danger.  Let  us  look  at  the  condition  of  affairs  for  a 
few  years  past.  Who  controlled  your  elections?  Who  have  filled 
your  offices?  And  what  is  the  result  of  all  their  rule  and  govern- 
ment? You  now  find  your  taxes  squandered,  your  credit  ruined, 
your  business  destroyed,  your  streets  delapidated,  and  homes  almost 
invaded. 

These  matters  went  on  by  the  forbearance  of  the  people,  until  one 
of  the  worst  of  the  crew,  the  prince  of  the  ballot  box  stuffers,  struck 
down  in  our  midst,  at  noon-day,  one  of  your  honored  and  distin- 
guished citizens,  and  a  high-minded  gentleman,  as  well  as  a  husband 
and  father.  We  also  find  his  accomplices  in  the  vicinity  of  the 
scene,  and  ready  to  aid  the  assassination;  and  when  the  people 
attempt  to  arrest  them,  they  fly  to  the  jail  for  safety  and  an  asylum. 
Every  man  in  this  community  read  his  fate  in  that  of  Mr.  King. 
If  he  could  be  shot  down  with  impunity,  who  among  us  was  safe? 
For  this  cause  have  the  people  arisen  in  their  combined  strength, 
and  demanded  justice,  and  will  have  it.  They  have  done  well;  they 
have  done  right;  they  deserve  our  support;  they  shall  have  it;  they 
deserve  a  monument  to  their  memories.  [Chorus  and  loud  ap- 
plause.] Thej"^  have  accomplished  more  in  a  few  days  towards  cor- 
recting evils,  reforming  abuses,  punishing  crime,  and  improving  our 
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social  condition,  than  our  courts  or  the  officers  of  the  law  have  done 
in  as  many  years. 

No,  fellow-citizens,  it  seems  to  me  that,  taking  a  proper  view  of 
this  important  subject,  we  cannot  come  to  any  other  conclusion 
than  that  the  Committee  have  not  arisen  without  good  and  sufficient 
cause.  All  law  has  been  set  at  defiance  by  these  men  who  cry 
"law  and  order"  now.  They  had  possession  of  the  ballot  boxes, 
and  were  surrounded  by  a  set  of  fellows  who  always  swarm  about 
the  polls,  and  who  assume  to  make  and  execute  our  laws.  What 
could  peaceable  citizens  do?  They  were  met  at  the  polls  by  an 
armed  band  of  ruffians,  and  resistance  to  them  was  dangerous.  The 
Committee  have  arisen  to  put  these  fellows  down,  and  they  will 
accomplish  it  before  they  are  done  with  the  work.  It  is  an  Hercu- 
lean task;  but  they  will  accomplish  it.  They  are  determined  to 
cleanse  out  the  Augean  stable;  They  will  turn  the  river  of  honest 
sentiment  through  the  stable,  and  sweep  out  the  whole  craft  of 
them.  They  have  determined  to  drive  them  from  our  midst,  and 
they  will  do  it.  They  have  the  prayers  of  the  churches  on  their 
side,  and  the  smiles  of  the  ladies — God  bless  them!  (cheers  and 
applause).  The  ladies  are  always  right,  and  their  endorsement 
of  any  cause  would  insure  success;  and  it  is  enough  for  me  to  know 
that  the  ladies  are  with  the  committee. 

Fellow-citizens,  if  you  are  the  right  bowers  of  the  Committee,  and 
I  doubt  not  you  are,  from  your  hearty  endorsement  of  its  action, 
I  know  of  nothing  that  could  overcome  them  unless  it  came  from 
abroad  (cheers).  The  Vigilance  Committee  had  but  little  trouble 
in  storming  the  jail  and  hanging  two  fellows,  and  this  is  only  the 
beginning  of  the  great  work  before  them.  I  would  compare  the 
work  to  Hercules,  the  hero  of  an  old  story.  Hercules  while  a  child 
in  his  cradle  strangled  two  snakes.  The  Vigilance  Committee  in 
its  infancy  have  strangled  two  monstrous  felons,  who  richly  de- 
served their  fate. 

This  was  the  commencement  of  their  work.  Our  hero  next  cap- 
tured a  peculiar  sort  of  a  bird,  with  claws  and  beak  of  iron  and 
brass.  This  was  the  most  difficult  task  ever  assigned  him,  but  he 
accomplished  it.  The  Committee  have  caught  some  birds  of  the 
same  description;  they  have  the  brass  bills  and  claws;  they  are 
known  and  marked.  They  have  the  crows  and  other  unclean  birds. 
The  chief  of  the  vultures — the  notorious  Ned  McGowan — it  has  been 
difficult  to  find.  He  may  now  be  in  some  cave  in  our  midst.  Prob- 
ably he  is  in  some  dark  cellar  at  the  base  of  Telegraph  Hill,  or 
other  invisible  place,  but  he  may  yet  come  to  light.  Now  I  think 
you  are  going  to  support  the  Committee,  if  not  you  would  not  be 
here.  If  such  is  your  intention,  let  it  be  done  by  great  numbers. 
Let  us  show  to  the  Governor  that  if  he  fights  the  Committee  he  will 
have  to  walk  over  more  dead  bodies  than  can  be  disposed  of  in  the 
Cemetery. 

I  knoAV  the  Governor  very  well.  He  is  amiable  and  kind-hearted; 
and  disposed  to  do  right,  but  he  has  unfortunately  listened  to  bad 
advice.    If  he  had  been  left  to  himself,  we  should  not  have  had  his 
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proclamation;  and  were  he  now  to  consult  his  own  feelings,  he 
would  withdraw  the  proclamation.  Let  us  show  the  Governor  then 
(I  wish  he  were  here)  what  a  demonstration  is  here  made  for  the 
Committee.  This  sight  before  me  is  one  of  the  things  that  a  blind 
man  can  see.  Why  has  not  our  own  Governor  done  as  others  before 
him  have  done?  Why  has  he  not  first  applied  to  the  President  of 
the  United  States,  and  laid  the  case  before  him  previous  to  calling 
out  the  army?  Many  instances  are  on  record  of  similar  kind,  where 
such  a  course  was  pursued;  and  I  would  like  to  have  him  apply 
to  Frank  Pierce,  and  let  him  send  an  army  to  our  relief.  I  would 
then  want  him  to  send  them  over  the  plains,  and  have  them  make 
a  wagon-road  as  they  came  over.  It  is  clearly  his  duty  to  apply  to 
the  Chief  Executive  in  an  emergency  like  that  which  now  exists,  if 
a  resort  to  arms  is  determined  upon. 

Now,  fellow-citizens,  I  will  not  detain  you  with  further  remarks. 
It  is  unnecessary  to  talk  to  you,  for  I  see  you  are  unanimous  in 
your  approval  of  the  Committee.  Let  us  endorse  all  that  they  have 
done,  and  support  them  in  the  work  before  them.  Let  us  be  ready 
to  fight  for  them  if  necessary. 

A.  F.  Woodworth  read  the  resolutions  as  follows: 

Whereas,  the  events  of  the  past  few  weeks  have  been  of  such  a 
character  as  to  agitate,  in  an  unusual  manner,  our  whole  population, 
and  to  have  produced  an  organization  of  a  very  large  body  of  our 
most  valued  citizens,  for  the  purpose  of  expelling  from  this  com- 
munity peaceably  if  possible,  but,  if  necessary  forcibly,  a  band  of 
men,  known  as  habitual  violators  of  the  public  peace,  who  set  the 
laws  openly  at  defiance,  who  plunder  the  public  purse  with  impunity, 
who  violate  the  sanctity  of  the  ballot  box  by  fraudulent  contrivances, 
who  destroy  the  purity  of  our  elections,  corrupt  the  candidates  for 
office,  and  notoriously  sell  official  stations  to  the  highest  bidder; 
and  go  openly  and  avowedly  armed  in  the  most  public  thorough- 
fares and  ruthlessly  shoot  down  those  who  oppose  or  expose  them — 
many  of  which  evils  and  abuses  are  of  such  a  character  that  the 
laws,  as  they  at  present  exist,  have  failed  to  provide  any  adequate 
remedy.  And  whereas,  a  large  portion  of  our  citizens  have  not 
heretofore  seen  proper  to  identify  themselves  with  these  movements, 
but  now  deem  it  their  duty,  calmly  and  decidedly,  to  impress  their 
opinion  upon  the  subject  of  these  evils  and  remedy;  therefore 

Resolved,  that  we  do  not  regard  the  present  attitude  of  the  citi- 
zens' organization  as  threatening  to  the  public  safety  and  tran- 
quility, and  we  belive  that  from  them  no  infraction  of  the  public 
peace  and  order  is  to  be  apprehended; 

Resolved,  that  we,  as  citizens,  retain  our  entire  confidence  in  the 
constitution  and  laws  of  this  State,  and  the  constitution  and  laws 
of  the  United  States,  and  in  their  efficacy  for  the  maintenance  of 
public  tranquility,  and  the  general  prosperity;  and  that  we  solemnly 
deprecate  all  agitation  of  the  subject  of  constitutional  reform  at  this 
crisis,  inasmuch  as  a  calm  and  peaceful  state  of  society  and  mature 
reflections  are  absolutely  required,  when  the  fundamental  law  of 
the  land  is  to  be  discussed  or  amended; 
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Resolved,  That  we  believe  his  Excellency,  the  Governor,  has  been 
misinformed  in  relation  to  the  necessity  which  forced  upon  the 
citizens  of  San  Francisco  their  extra  judicial  organization,  and 
that  he  be  respectfully  requested  to  withdraw  his  proclamation  of 
June  3d. 

Resolved.  That  the  official  corruptions,  so  commonly  charged  in 
this  community,  ought  not  to  be  construed  as  to  embrace  all  the 
judicial  officers  of  this  county,  a  majority  of  whom  are  beyond 
reproach. 

Resolved.  That  we  recommend  all  of  our  citizens,  and  especially 
those  who  control  the  press,  to  avoid  exciting  discussions  and  irri- 
tating appeals  to  the  community,  and  urge  the  exercise  of  that  cool 
discretion  which  the  occasion  requires; 

Resolved,  That  we  have  the  fullest  confidence  in  the  people,  and 
the  people's  organization  knovrn  as  the  Committee  of  Vigilance  of 
San  Francisco,  and  in  their  ability  and  determination  to  maintain 
the  common  safety;  and  that  we  see  no  cause  to  doubt  that  their 
exercise  of  the  power  necessary  for  the  purpose,  will  be  judiciously 
controlled  and  directed; 

Resolved,  That  there  is  no  longer  any  reason  for  alarm;  that  any 
governmental  interference,  or  action  which  would  tend  to  produce 
a  collision,  is  now  unnecessary,  and  would  be  absolute  madness;  and 
in  a  short  time  we  hope  to  be  able  to  congratulate  ourselves  and 
our  absent  friends  that  these  evils  (of  which  all  complain)  being 
ended,  we  shall  be  as  proud  to  boast  of  our  social  and  moral  con- 
ditions as  we  are  of  our  genial  climate  and  productive  soil; 

Resolved.  That  if  we  should  be  disappointed  in  our  hopes  of  the 
peaceful  and  early  termination  of  the  present  difficulties,  then  we 
stand  ready  to  organize  and  maintain  the  right. 

Resolved.  That  the  president  and  officers  of  this  meeting  be  con- 
stituted a  standing  committee  of  the  people,  whose  duty  shall  be, 
1st.  To  devise  and  arrange  a  plan  of  organization  of  those  who 
sympathize  with  the  "Committee  of  Vigilance,"  and  when  in  the 
judgment  of  said  standing  committee  the  emergency  of  the  case  de- 
mands it,  to  perfect  such  plan,  by  calling  together  our  fellow- 
citizens,  enrolling  their  names,  and  adopting  such  other  measures 
as  they  may  deem  necessary  to  render  such  organization  the  most 
efficient  for  the  protection  of  public  and  private  property,  and  the 
maintenance  of  the  rights  of  the  people,  in  the  event  of  a  collision, 
between  the  aulfhorities  and  the  Committee  of  Vigilance.  2d.  To 
call  upon  our  fellow-citizens  for  contributions  to  a  "Safety  Fund;" 
which  fund  shall  be  held  by  such  standing  Committee,  subject  to  the 
orders  of  the  Chairman  of  the  Executive  Committee  of  Vigilance,  and 
should  any  portion  of  said  fund  remain  undisturbed  at  the  dis- 
banding of  said  Committee  of  Vigilance,  to  divide  such  surplus, 
equally,  between  the  Orphan  Asylums  of  this  city. 

The  resolutions  were  unanimously  adopted. 

Wm.  Dner:  Fellow-citizens — I  have  been  honored  by  this  invita- 
tion to  address  my  fellow-citizens  for  a  few  moments  on  the  impor- 
tant matter  in  which  all  are  interested.    I  do  not  appear  here,  nor 
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have  I  taken  any  active  part  in  present  affairs,  for  the  purpose  of 
seeking  notoriety.  I  feel  it  my  duty  as  a  citizen  caring  for  the 
welfare  of  the  city,  as  a  lover  of  purity  in  every  department  of 
Government  and  society,  to  step  boldly  forward  and  endorse  those 
who  have  attempted  a  glorious  work  of  reform.  There  are  times 
when  the  voices  of  all  should  be  heard  on  great  questions  that  con- 
cern every  member  of  the  community,  it  now  becomes  these  people 
to  say  whether  they  will  sustain  the  evils  which  exist,  or  rally 
around  the  organization  which  has  assumed  the  responsibility  of 
ridding  us  of  the  worst  crimes  that  ever  corrupted  a  civilized  city. 
If  any  man  wishes  to  know  my  opinion  I  will  tell  him  fearlessly 
that  I  am  with  the  Vigilance  Committee.  (Applause.)  I  recognize 
in  them  pure;  I  see  in  their  course  dignity  and  integrity,  firmness 
and  quietness. 

If  they  have  done  anything  that  honest  and  virtuous  citizens  may 
not  approve,  I  have  not  seen  it;  and  if  any  opposing  force,  by  whom- 
soever it  may  be  commanded,  is  sent  to  threaten  an  attack,  though 
I  am  not  a  young  man  full  of  activity,  yet  I  am  ready  to  assist  the 
Committee  with  all  the  strength  I  possess.  (Applause.)  The  oppo- 
nents of  the  committee  have  but  one  cry,  and  one  argu- 
ment, and  that  is  law  and  order.  (Laughter.)  So  am  I 
in  favor  of  law  and  order,  but  not  that  kind  which  has 
long  prevailed  in  San  Francisco.  (Great  applause.)  It  is 
the  duty  of  all  to  be  in  favor  of  the  laws  and  the  public 
peace,  but  it  is  not  our  duty  to  submit  to  the  plundering,  murderous 
rule  of  men  who  neither  respect  the  rights  of  others,  nor  the 
requirements  of  the  laws  made  for  the  general  protection.  We  owe 
to  the  constitution  reverence  and  obedience,  and  as  we  have  sur- 
rendered certain  natural  rights  in  order  to  be  governed,  we  owe 
to  laws  a  full  acknowledgment  of  their  necessity.  But  the  right 
to  revolutionize  is  reserved  to  us.  We  have  no  right  to  rise  up 
and  overthrow  the  government,  yet  we  can  claim,  in  the  most  posi- 
tive terms,  the  privilege  of  so  regulating  our  local  affairs  that  our 
lives  and  property  will  be  made  safe  through  the  correct  adminis- 
tration of  law  under  the  constitution. 

In  England  it  has  been  a  custom  of  judges  to  wear  wigs.  This 
peculiarity  everyone  sees  and  knows  as  belonging  to  the  courts;  yet 
take  the  wigs  off  and  good  judges  are  left;  but  take  away  the  judges 
and  nothing  is  left  but  the  wigs.  Now  we  have  the  ballot-box,  con- 
stitutional laws,  and  public  offices;  still  they  are  of  no  proper  use 
to  us;  their  purity  and  genuineness  have  been  taken  away,  and 
nothing  is  left  but  the  wig.  We  have  nothing  to  lean  upon  for 
protection.  The  unoffending  and  respected  citizen  may  be  insulted, 
beaten,  murdered  on  the  street,  in  daylight,  in  the  presence  of  the 
passers-by,  but  the  desperado  laughs  at  the  law,  and  defies  any 
attempt  at  punishment.  There  is  never  a  certainty  that  the  offender 
of  any  grade  will  be  punished  according  to  his  offenses.  Not  one  in 
five  hundred  is  subjected  to  the  penalties  of  violated  law;  but  the 
whole  desperate,  infamous  horde  are  permitted  to  assassinate  and 
control  the  better  classes.     Why!   the  condemned  practice  of  duel- 
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ling  is  a  christian  and  civilized  institution,  beside  the  daily  crimes 
in  our  streets.  The  conduct  of  those  engaged  in  trampling  down  law 
and  order  has  created  in  our  midst  worse  than  barbarism,  and,  for 
us  to  longer  submit  would  be  an  insult  to  the  civilized  world,  a 
disgrace  to  the  city  and  state,  and  to  ourselves.  Look  at  the  number 
of  murders  committed  in  California  during  the  past  year.  There 
were  probably  more  than  five  hundred;  and  I  undertake  to  say, 
that  not  more  than  five  of  the  perpetrators  have  been  punished 
according  to  the  forms  of  law.  This  terrible  condition  of  things 
is  not  confined  merely  to  this  and  other  cities,  but  it  extends 
throughout  the  State;  and  in  the  interior  there  has  been  no  abate- 
ment, save  through  the  measures  adopted  by  the  people.  For  years 
the  inhabitants  have  suffered  from  the  depredations  of  a  crowd  of 
cattle-stealers;  and  when  it  was  known,  by  the  best  of  proof,  that 
there  was  no  remedy  at  law,  the  people  have  taken  upon  themselves 
the  infliction  of  punishment,  and  from  this  mode  more  security  has 
been  established.  This  is  the  only  way  left  to  free  the  country 
from  thieves,  outcasts  and  murderers.  We  have  seen  full  well 
that  we  also  must  rely  on  that  course,  or  sink  still  lower  into  the 
great  wave  of  vice  that  has  undermined  all  our  best  interests.  This 
is  the  purpose  of  the  Vigilance  Committee,  and  it  is  our  duty  to 
see  that  they  are  sustained,  and  we  will  do  it!      [Cheers.] 

Yet,  the  law  and  order  party,  some  of  whom  doubtless  are  worthy 
men,  insist  that  our  remedy  is  in  the  ballot  boxes.  In  the  ballot 
box  in  the  hands  of  Liverpool  Jack  and  Billy  Mulligan.  These 
fellows  and  their  clan  are  the  guardians  of  the  ballot  box.  We  are 
cautioned  against  revolution  and  anarchy,  and  pointed  to  the  ballot 
box  for  the  maintenance  of  the  constitution  and  the  laws.  We  must 
not  revolutionize,  because  the  ballot  box  is  a  thing  of  all  healing 
power.  I  have  witnessed  revolutionary  proceedings  in  the  South 
American  States,  but  until  I  saw  them  I  could  not  tell  why  there 
were  so  many  revolutions  in  the  countries.  I  find  that  it  is  owing 
to  the  special  guardianship  of  the  ballot-box.  There  it  is  sur- 
rounded by  armed  soldiers,  and  if  the  voter  murmurs  as  every 
republican  should,  he  is  arrested  for  attempting  to  overthrow  the 
government.     (Renewed  applause  and  laughter.) 

It  is  said  there  are  no  proofs  of  this  ballot  box  stuffing  despotism 
of  which  we  complain,  and  which  the  Vigilance  Committee  intend 
to  destroy.  How  men  can  pretend  to  support  a  cause  of  such 
palpable  error,  I  am  unable  to  explain.  In  the  addition  to  the 
results  of  what  we  all  know  was  a  regular  system  of  ballot  box 
stuffing  in  this  city,  I  will  add  the  outrages  of  San  Mateo.  I 
was  called  as  counsel  in  the  investigation  of  the  election  returns  of 
that  county,  when  the  attempt  was  made  to  contest  the  right  of 
those  purported  to  be  elected  to  occupy  the  offices.  The  evidence 
adduced  showed  the  vilest  knavery  ever  perpetrated,  in  three  pre- 
cincts, called  "Chris.  Lilly's." 

At  Belmont  and  Crystal  Springs,  there  were  but  three  hundred 
legal  voters;  but  "Liverpool  Jack,"  James  Hennessy  and  their  abet- 
tors   returned    fifteen    hundred.      At    Crystal    Springs,    the    honest 
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people  found  on  the  morning  of  the  election,  five  men  wliom  they 
have  never  before  seen,  and  who  had  much  to  say  about  the  elec- 
tion, and  seemed  to  be  very  anxious  that  the  ballot  box  should 
be  protected.  (Laughter.)  So  much  so,  that  they  returned  five 
hundred  votes  as  having  been  polled,  when  there  were  only  about 
thirty  legal  voters  in  the  precinct. 

When  I  saw  these  alarming  and  monstrous  frauds,  I  was  as- 
tounded; and  asked  the  hard-working  and  peaceable  farmers  why 
they  allowed  such  villainy  in  their  neighborhood.  Said  they:  "We 
can't  help  ourselves;  if  we  try  to  hinder  your  San  Francisco  rogues 
from  doing  as  they  like,  they  will  shoot  our  cattle,  burn  our  houses, 
and  it  may  be,  murder  us."  Here  we  have  a  complete  illustration 
of  the  extent  of  ballot-box  stuffing  power;  and  it  is  that  which  we 
have  now  undertaken  to  crush,  through  the  efforts  of  the  Vigilance 
Committee.  [Great  applause.]  It  is  this  noble  work  which  the 
Governor  and  his  "Law  and  Order"  party  wish  immediately  sus- 
pended. This  is  the  insurrection  which  is  to  overthrow  the  govern- 
ment, and  separate  California  from  the  Union.  It  will  be  in  vain 
that  that  species  of  argument  is  brought  to  bear  upon  the 
organization  of  the  people;  it  will  increase  and  spread,  in  spite  of 
opposition,  interposed  by  governors,  generals  and  ballot-box  stuffers. 

An  old  lady,  named  Mrs.  Partington,  once  tried  to  prevent  the 
Atlantic  from  flowing  into  her  cabin.  It  was  to  no  purpose  that 
she  plied  her  mop;  it  would  do  no  good;  the  tide  went  to  its 
height,  and  subsided  when  it  had  completed  its  flow.  Thus  it  is 
with  the  reform  movement,  and  the  "law  and  order"  opposition. 
The  Governor  is  quite  an  amiable  gentleman,  but  he  has  not  a 
very  strong  mind.  He  is  under  the  influence  of  men  stronger 
minded,  and  worse  in  principle;  yet  their  combination  to  disband 
the  Vigilance  Committee  will  prove  no  more  powerful  than  the  old 
woman  and  her  mop.  Let  them  shout  and  parade  if  they  wish; 
they  will  at  length  sink  into  the  ocean  of  public  contempt.  Law  and 
Order!  What  has  "law  and  order"  been  in  San  Francisco?  Were 
I  an  artist,  and  should  design  a  picture  representing  the  great 
embodiment  of  "law  and  order"  in  San  Francisco,  I  would  draw,  in 
hideous  tints,  a  dark,  dismal  cellar,  and  there  around  a  gambling 
table,  place  Casey,  Mulligan,  Liverpool  Jack,  "Judge"  McGowan, 
and  others  of  their  kind,  engaged  in  inventing  a  new  ballot-box,  by 
which  they  intend  to  cheat  all  honest  men  of  their  voice  at  the 
elections.  [Sensation  and  applause.]  In  the  back  ground  I  would 
arrange,  behind  masks,  others  lending  approval  to  the  damnable 
scene  before  them,  and  ready  to  purchase  the  benefit  of  the  foul 
invention.  This  would  be  a  true  representation  of  "law  and  order" 
in  San  Francisco. 

The  Vigilance  Committee  have  dealt  justly  toward  some  of  this 
gross  and  intolerable  tribe,  and  I  hope  they  will  yet  remove  the 
masks  from  those  in  the  back  ground. 

The  charge  constantly  made  that  the  real  object  of  the  Committee 
is  to  subvert  the  constitution  and  depose  the  Executive.  We  are  all 
loyal  to  the  constitution,  and  desire  it  to  remain  undisturbed  and 
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untarnished,  and  we  desire  that  the  government  shall  remain  as  the 
people  established  it;  but  because  we  are  trying  to  regulate  our 
local  affairs,  we  object  to  interference  on  the  part  of  the  Executive, 
nor  can  we  agree  to  assist  in  maintaining  his  curious  law  and  order 
by  taking  up  arms  to  spill  the  blood  of  our  fellow-citizens  who  are 
engaged  in  the  cause  of  virtue.  (Applause.)  Because  my  country 
is  invaded  by  a  foreign  foe,  am  I  to  join  in  plundering  the  houses 
of  my  countrymen,  and  in  scattering  desolation  through  the  land? 
And  in  this  unholy  crusade  against  the  best  portion  of  the  com- 
munity, these  shall  not  find  in  us  any  help,  though  there  come 
five  hundred  Governors  and  five  hundred  Major-Generals.  (Cheers.) 
The  political  atmosphere  is  becoming  purer  already,  through  the 
friends  of  honor,  truth  and  right.  The  storm  will  soon  pass,  and 
you  may  return  to  your  homes  with  the  full  knowledge  of  greater 
safety  than  you  have  ever  enjoyed  in  the  splendid  city  of  the 
Pacific.  May  you  be  blessed  in  your  avocations;  but  as  old  Ethan 
Allen  said,  when  commencing  the  surrender  of  the  Ticonderoga,  "in 
the  name  of  God  and  the  continental  Congress."  You  say  to  the 
ballot  box  stuffers,  shoulder  strikers,  murderers,  corrupt  office 
holders,  strumpets,  and  all  evil  characters,  "you  must  surrender 
in  the  name  of  God  and  the  Vigilance  Committee." 

G.  W.  Baker:  Fellow-Citizens — I  see  before  me  the  vast  public 
mind  of  the  city  of  San  Francisco.  I  see  by  this  that  the  crisis 
has  already  passed.  I  see  that  the  people  have  confidence  in  Provi- 
dence and  the  Vigilance  Committee.  It  is  a  fearful  thing  to  see  so 
many  of  our  fellow-citizens  banded  together,  and  against  the  laws 
of  the  country;  but  it  is  more  fearful  to  see  another  body  of  men 
arming  to  war  against  the  good  citizens  of  a  state,  and  that,  too,  by 
the  authority  of  a  commonwealth.  I  am  not  addressing  myself  to 
the  Vigilance  Committee,  but  to  the  great  mind  of  San  Francisco. 
The  issue  has  been  made  on  this  question;  the  lines  are  drawn, 
and  now  which  side  will  you  choose?  Let  us  consider  the  merits  of 
each  party.  What  has  brought  the  Committee  into  existence?  It  is 
not  the  shooting  down  of  one  citizen.  But  this  act  was  the  signal 
for  this  great  rally,  which  promises  to  redress  the  wrongs  of  years. 
For  six  long  years  have  the  people  of  this  city  been  gi'ound  down 
by  the  heel  of  oppression;  and  the  assassination  of  Mr.  King  brought 
matters  to  a  crisis,  and  they  determined  to  desist  no  longer.  We 
must  judge  the  Committee  by  what  they  have  done.  They  have  not 
dethroned  law;  they  have  not  rendered  life  less  secure;  they  have 
not  jeopardized  the  rights  of  citizens  in  their  property.  It  is  true 
they  have  gone  contrary  to  the  constituted  authorities,  but  they 
have  done  injustice  to  none.  I  undertake  to  say  that  people  never 
felt  so  secure  in  life  and  property  as  they  do  at  this  present  moment. 

How  is  it  with  the  "law  and  order"  party?  Of  what  is  that  com- 
posed? For  the  most  part,  of  intriguing  politicians,  bar-room  wire 
pullers,  grog  shops  loafers;  men  without  character  or  reputation; 
and  men  who  do  not  respect  or  observe  the  laws.  If  they  had  the 
numerical  force  and  power  to-day,  they  would  inaugurate  the  same 
state  of  things  that  has  afflicted  us  for  the  past  five  years.     You 
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have  got  to  endorse  one  party  or  the  other.  There  is  no  neutral  or 
middle  ground.  I  think,  therefore,  that  every  good  citizen  feels 
ready  and  willing  to  endorse  the  Vigilance  Committee.  The  evils 
that  have  brought  this  state  of  things  upon  us  originated  in  the 
organization  of  the  political  parties.  All  parties  are  upon  the  same 
footing  in  this  respect.  The  whole  machinery  is  worked  by  a  few 
hired  bullies  and  ruffians.  The  primary  elections  are  controlled  by 
these  fellows,  and  they  make  the  nominations  which  you  are  to 
support,  and  thus  you  are  forced  to  submit  to  their  dictations.  You 
go  to  the  polls  without  thought  or  reflection,  and  cast  the  ticket 
prepared  for  you,  and  help  to  carry  out  their  will.  I  call  upon  you 
then,  to  turn  your  attention  to  the  professional  politicians  and 
street  loafers,  who  do  nothing  from  year  to  year  but  connive  at  elec- 
tions, and  practice  fraud  upon  the  ballot-box.  I  do  not  refer  to,  or 
speak  of,  any  particular  man  or  party,  but  I  speak  of  one  of  the 
greatest  evils  that  exist  among  us. 

Look  at  your  rulers  since  1849.  All  of  these  fellows  have  had 
offices,  or  shared  in  them.  And  their  influence  is  not  confined  to 
this  city;  it  extends  all  over  the  state  like  a  net  work.  By  their 
system  of  fraud  and  plunder  they  have  controlled  all  the  offices 
of  any  importance  in  the  city  and  state.  With  five  hundred  such 
men  banded  together  for  such  a  purpose,  what  may  they  not  do? 

It  is  impossible  to  stop  them  by  the  regular  process  of  law.  It 
is  idle  to  talk  about  it.  They  have  the  law  in  their  own  power,  and 
redress  or  change  is  perfectly  impossible.  There  is  no  way  to  cor- 
rect this  evil,  but  the  one  adopted  by  the  Committee.  The  people 
must  rise  in  their  majesty  and  strength  and  drive  these  pipe  laying 
loafers  out  of  the  country.  If  you  want  good  laws,  if  you  want 
good  officers,  you  must  turn  your  attention  to  the  traffcing  poli- 
tician. Look  at  your  Custom  House,  and  other  Federal  offices.  They 
are  filled  with  these  fellows,  who  are  now  enjoying  the  profits  of 
the  subordinate  positions,  and  they  are  retained  in  consequence  of 
their  strength  and  influence  at  the  polls.  These  games  have  to  be 
played,  and  unless  these  men  are  taken  care  of  by  the  officers,  they 
will  overthrow  the  party  and  elect  others.  This  is  the  reason  that 
no  good,  respectable  man  can  get  a  subordinate  position  in  these 
offices.  They  have  only  one  vote  each,  and  have  not  the  hardihood 
and  disposition  to  cast  more.  Here  is  the  great  evil.  These  vile 
birds  are  postered  into  office,  and  are  thus  enabled  to  live  from 
one  election  to  another.  I  have  thrown  out  these  suggestions  for 
your  considerations,  and  I  hope  to  God  the  time  has  come  when 
these  vile  ruffians  will  be  driven  from  us.     (Cheers.) 

Mr.  Peyton:  (exhibiting  the  celebrated  double-back-action  patent 
ballot-box  recently  recovered  by  the  committee).  Here  is  the  orator 
of  the  occasion.  I  beg  to  introduce  to  you  a  harp  of  a  thousand 
strings.  I  am  sorry  that  I  cannot  present  to  you  the  harpist,  Ned 
McGowan.  This  is  the  old  wooden  horse.  It  has  many  curious  and 
ingenious  contrivances  and  works  by  various  springs  and  catches. 
There  are  some  gentlemen  here  who  understand  how  to  work  it, 
I  don't.    They  know  its  secret  operations  and  slides,    I  want  you  all 
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to  understand  it  (showing  the  mysteries  of  the  box  by  drawing  the 
slides  and  exhibiting  the  tickets).  This  is  a  powerful  machine.  It 
will  elevate  the  meanest  vagabond  in  the  country  to  the  highest 
office  in  the  state.  It  ought  to  be  sent  to  Washington  and  deposited 
in  the  archives  of  the  Union.  Gentlemen,  you  have  now  seen  the 
great  curiosity,  and  as  other  speakers  have  not  arrived  it  is  moved 
that  we  adjourn. 

On  May  31,  Governor  Johnson  went  to  the  Navy  yard  at 
Mare  Island  and  requested  aid  from  Captain  David  6.  Farra- 
gut^^  then  Commandant  at  that  post.  Farragut  said  he  had 
no  power  to  interfere  without  authority  from  Washington  and 
refused  to  do  so. 

On  June  4,  Governor  Johnson  wrote  to  Major-General  John 
E.  Wool""  commanding  the  Pacific  division  of  the  United 
States  army  at  Benitia,  stating  that  the  existence  of  the  vigi- 
lance committee,  their  resistance  of  legal  process  and  their 
threats  of  continued  opposition  to  the  constituted  authorities 
had  compelled  him  to  issue  his  proclamation;  that  the  mili- 
tary force  called  into  the  service  of  the  state  was  wholly 
destitute  of  the  munitions  of  war  necessary  to  render  it 
effective ;  that  its  entire  dependence  to  obtain  them  was  upon 
General  Wool  and  asking  that  such  arms,  accoutrements  and 
ammunition  might  be  furnished  as  General  Sherman  might 
require  or  he  as  governor  might  order,  the  same  to  be 
returned  or  deducted  from  the  quota  of  arms  to  which  the 
state  might  thereafter  be  entitled  from  the  Ignited  States  gov- 
ernment. On  June  6  Wool  answered  that  upon  examina- 
tion of  the  law  of  Congress  he  had  found  that  no  person  had 
authority  to  grant  the  request  which  had  been  made  of  him 
except  the  President  of  the  United  States;  and  that  in  a 
recent  contest  in  Kansas  somewhat  analogous  to  that  existing 
in  San  Francisco  where  a  similar  request  had  been  made  for 

22  Farkagut,  David  Glascoe  (1801-1870).  Born  Knoxville,  Tenn. 
Entered  the  Navy  at  the  age  of  nine.  Became  a  Lieutenant  in  1825, 
commander  1841,  Captain  1855.  Commander  at  Navy  Yard  Mare 
Island,  Cal.  1855-1858;  went  with  the  North  in  the  Civil  War  and 
became  its  Great  Admiral.     Died  at  Portsmouth,  N.  H. 

23  Wool,  John  Ellis  (1788-1869).  Born  Newburgh,  N.  Y.  Studied 
law  but  went  to  War  of  1812,  and  became  a  Colonel;  Brig.  gen.  in 
Mexican  War.    Retired  from  army  in  1862  with  rank  of  Maj.  Gen. 
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arms  and  ammunition,  the  President  had  refused  to  grant 
them.  He  was  therefore  constrained  to  decline  granting  the 
requisition. 

On  June  18,  Governor  Johnson  appointed  R.  A.  Thompson 
and  Ferris  Forman  to  ask  the  President  of  the  United  States 
for  arms  and  ammunition  and  military  and  naval  assistance 
to  suppress  what  he  described  as  an  insurrection  and  the  com- 
mission well  I  to  Washington  and  delivered  their  message. 
President  Pierce^*  referred  the  matter  to  Attorney  General 
Gushing-^  who  replied  that  the  case  was  not  one  calling  for 
the  interference  of  the  Executive.  And  Secretary  of  State 
Marcy^*'  wrote  to  the  Governor  that  the  opinion  of  the  Attor- 
ney General  constituted  an  insuperable  objection  to  granting 
his  request. 

On  July  26-28,  two  murderers,  Joseph  Hetherington  and 
Philander  Brace,  were  tried  by  the  Executive  Committee  and 
on  July  29,  were  hanged  side  by  side.    (See  post  pp.  117, 119.) 

On  August  7,  Chief  Justice  Terry  of  the  California  Su- 
preme Court  who  had  been  arrested  and  tried  by  the  Com- 
mittee for  attempting  to  murder  one  of  its  officers  and  on 
other  charges  of  criminal  acts,  was  found  guilty,  but  dis- 
charged from  its  custody,  with  the  advice  that  he  resign  his 
judicial  office.     (See  post  pp.  134,  165.) 

The  second  vigilance  committee  had  done  its  work  and  now 
determined  to   dissolve.     For  three  months  it  had  been  in 

24  Pierce,  Franklii^  (1804-1867).  Born  Hillsborough,  N.  H. 
Grad.  Bowdoin  Coll.  1824;  Admitted  to  bar  (Amherst)  1827: 
Member  and  Speaker  of  House  (N.  H.)  1829;  Member  U.  S.  House, 
1832-1836:  U.  S.  Senator  1837-1842;  Entered  Mexican  War  and 
became  a  Brig.  Gen.;   President  of  the  United  States  1853-1857. 

25  Gushing,  Caleb  (1800-1879).  Born  Salisbury,  Mass.  Grad. 
Harvard,  1817;  member  Mass.  House  1825  and  Senate  1827;  U.  S. 
Minister  to  China,  1844:  Brig.  Gen.  in  Mexican  war:  Judge  Supreme 
Court,  Mass.  1852:  Atty.  Gen.  U.  S.  1855;  Counsel  in  Geneva  Arbitra- 
tion, 1871:   Minister  to  Spain,  1877. 

26MARCY,  William  Learned  (1786-1857)..  Born  Southbridge, 
Mass.  Grad.  Brown  Coll.  1808;  Admitted  to  bar  (Troy,  N.  Y.)  1810. 
Served  in  War  of  1812;  Justice  Supreme  Court,  N.  Y.  1829;  U.  S. 
Senator  1831;  Governor  of  New  York  1832-1838:  Secretary  of  War, 
1845;  Secretary  of  State  1853-1857;  Died  Ballston  Spa,  N.  Y. 
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active  operation,  during  which  time  it  not  only  retained  the 
support  originally  given  it  but  had  gradually  increased  in 
strength  and  in  the  favor  of  the  people,  until  its  enemies  even 
felt  their  maledictions  upon  it  to  be  unfounded.  There  was 
no  reaction,  no  domineering  mobocracy,  no  attempt  to  seize 
the  reins  of  government,  no  intoxication  incident  to  possession 
of  supreme  power.  A  grand  review  and  parade  was  held  on 
August  18th.  There  were  four  regiments  of  infantry,  two 
squadrons  of  cavalry,  a  battalion  of  artillery,  a  battalion  of 
riflemen,  a  battalion  of  pistolmen  and  a  police  battalion.  Over 
six  thousand  men  were  in  the  triumphal  march.  It  was  a  day 
of  universal  rejoicing;  it  was  the  celebration  of  a  new  day  of 
independence,  a  day  of  thanksgiving  for  the  deliverance  of 
the  city  from  a  reign  of  criminality,  a  day  of  honor  to  the 
patriots  who  had  so  nobly  vindicated  the  integrity  of  the 
people,  the  conclusion  of  one  of  the  grandest  moral  revolu- 
tions the  world  has  ever  witnessed.  Nothing  occurred  to  mar 
the  triumph  of  the  day.  About  ten  o'clock  martial  music 
was  heard  in  various  quarters  of  the  city  where  companies 
were  formed  in  line.  Members  of  the  companies  were  in 
citizen's  dress,  some  attention  however  being  paid  to  uni- 
formity— black  pantaloons,  black  frock  coats  buttoned  to  the 
neck,  white  gloves  and  glazed  or  cloth  caps  prevailing.  On 
the  left  lapel  of  the  coat  was  worn  a  white  satin  badge  denot- 
ing the  company.  Most  of  the  officers  were  mounted. 
Bouquets  adorned  the  muskets.  The  streets  were  crowded 
with  spectators,  flags  floated  from  hundreds  of  houses  and 
gorgeous  decorations  with  appropriate  mottoes  were  stretched 
across  the  streets  at  many  jjoints.^'^ 

The  leaders  of  the  Vigilance  Committee  now  organized  the 
People's  Party  and  selected  a  committee  of  twenty-one  men, 
who  had  absolute  power  to  select  candidates  for  the  various 
offices.  Neither  politics  nor  religion  were  considered.  The 
election  was  on  November  4,  and  resulted  in  the  triumph  of 
the  Peoples'  Party  and  from  that  time  on,  says  Hittell,  the 
Peoples'  Partj^  ruled  San  Francisco,  and  did  it  better  than 

27  Bancroft  (H.  H.)     Popular  Tribunals. 
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it  has  ever  been  governed  at  any  time  before  or  since.  The 
day  previous,  the  last  meeting  of  the  Committee  was  held  and 
the  building  closed.  There  were  no  prisoners  in  the  County 
Jail  or  elsewhere  awaiting  trial.  The  retirement  was  abso- 
lutely voluntary.  It  arose  neither  from  outward  fear  nor 
from  inward  dissension ;  it  was  hastened  by  no  self -destroying 
cause  or  extraneous  pressure.  There  was  then  no  organized 
force  opposing  the  committee,  no  danger  from  which  imme- 
diate dissolution  Vv^as  the  sole  escape.  The  original  and  only 
aim  of  the  Great  Tribunal  had  been  attained  and  the  safety 
of  life  and  property  in  the  city  was  assured.^^ 

At  the  last  meeting  of  the  committee  it  was  voted  that  as 
good  government  had  been  restored  in  San  Francisco,  the 
sentences  of  banishment  should  be  rescinded.  Within  a  year 
or  two  a  number  of  the  expatriated  returned  to  the  city,  very 
different  men  from  what  they  were  before.  Most  of  them 
wished  only  to  be  forgotten  but  a  few  brought  actions  in  the 
court  against  members  of  the  committee,  asking  damages,  but 
they  were  unsuccessful  in  obtaining  money  compensation. 
These  were,  as  well  put  by  one  Californian,  the  only  straggling 
annoyances  that  followed  the  most  remarkable  reform  ever 
known  in  this  country.-^ 

28  Bancroft   (H.  H.)   id. 

29  Hittel,  T.  H.  649.  When  Cora  and  Casey  were  taken  from 
the  jail,  the  onlj^  homicide  left  was  a  young  man  of  good  family 
who  had  been  in  the  employ  of  Wells  Fargo  Co.  named  Rodman 
M.  Backus.  He  had  killed  a  man  at  the  solicitation  of  a  woman  of 
the  town  with  whom  he  was  infatuated.  It  was  a  case  of  reckless 
and  wanton  homicide  without  justification  or  excuse;  but  the  cor- 
oner's jury  returned  a  verdict  that  the  killing  was  "done  by  said 
Backus  in  self-defense  in  order  to  protect  his  life  and  property 
from  the  hands  of  a  midnight  assassin".  This  extraordinary  verdict 
was  intended  to  clear  Backus;  but  the  grand  jury  indicted  him  for 
murder.  In  February  he  was  tried;  and  much  to  the  surprise  of 
himself  and  particularly  of  his  attorneys,  who  expected  an  acquittal, 
notwithstanding  his  guilt,  he  was  convicted  of  manslaughter  and 
sentenced  to  prison  for  three  years  and  a  fine  of  one  hundred  dollars. 

The  Supreme  Court  reversed  the  judgment,  but  neither  he  nor  his 
attorneys  were  as  anxious  for  a  second  trial  as  they  had  been  for 
the  first  one;  and  he  lay  in  jail  biding  his  time.  They,  however 
waited  too  long.  After  the  excitement  occasioned  by  the  murder  of 
Richardson   there  was  very  little  chance  with   such  a  record   as 
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existed  against  him  to  acquit  Backus.  But  when  the  murder  of 
King  took  place  and  the  Vigilance  Committee  commenced  forming, 
he  was  in  mortal  terror.  A  proposition  to  withdraw  his  application 
for-  a  new  trial  and  accept  the  sentence  that  had  been  pronounced 
against  him,  he  eagerly  caught  and  it  being  approved  by  the  Vigi- 
lance Committee,  he  was  removed  to  the  State  prison  and  remained 
there  until  August,  1858,  when  he  was  pardoned  by  the  Governor 
and  soon  after  left  the  state.    Hittell,  II,  p.  509. 


THE   TRIAL   OF   JAMES    P.    CASEY    FOR   THE 
MURDER   OF  JAMES  KING  OF  WILLIAM   AND 
THE  TRIAL  OF  CHARLES  CORA  FOR  THE 
MURDER  OF  WILLIAM  H,  RICHARDSON, 
BY  THE  SECOND    VIGILANCE    COM- 
MITTEE,   SAN     FRANCISCO, 
CALIFORNIA,    1856. 

THE     NARRATIVE. 

James  King  of  William^  was  one  one  of  the  oldest  and 
best  known  residents  of  San  Francisco.  He  made  a  fortune 
as  a  banker  but  losing  it  in  the  financial  panic  of  1854,  he 
went  into  journalism  and  in  October  1855  began  the  pub- 
lication of  a  daily  newspaper,  the  Bulletin.  Being  everywhere 
regarded  as  a  man  not  only  of  honor  and  integrity,  but  of 
great  ability  and  courage,  his  journal  soon  had  a  large  cir- 
culation and  formed  a  rallying  point,  in  the  days  of  public 

I  King,  James  (1822-1856)  (Georgetown,  D.  C.)  His  father  was 
an  Irishman  named  William  and  following  a  custom  once  common 
among  his  people  in  order  to  distinguish  himself  from  other  James 
Kings,  he  wrote  his  name  James  King  of  William.  His  younger 
days  were  associated  with  the  post-office  department  and  the  banking 
house  of  Corcoran  and  Riggs  in  Washington.  In  1848  he  started 
for  Oregon  by  water,  partly  for  health  and  partly  for  trading 
adventures,  but  arrested  in  his  voyage  by  the  attractions  of  Cali- 
fornia he  took  up  his  residence  at  Sacramento.  There  he  assisted 
in  the  organization  of  a  government  and  also  engaged  in  mining. 
In  1849  he  opened  a  banking  house  in  San  Francisco,  "James  King 
of  William  &  Co."  but  his  partner  withdrawing  it  was  continued 
under  the  name  "James  King  of  William."  The  Financial  Panic 
caused  his  failure  but  he  kept  nothing  from  his  creditors  and  even 
refused  to  avail  himself  of  the  insolvent  act.  He  next  became  a 
manager  of  Adams  &  Co.  at  a  salary  of  $1000  a  month  until  its 
failure  in  1855  turned  him  to  journalism  and  he  established  the 
Bulletin  being  himself  the  chief  editorial  writer.  After  his  murder 
an  imposing  monument  was  erected  to  him  in  Lone  Mountain  Ceme- 
tery and  a  public  subscription  of  $40,000  placed  in  trust  for  his 
family. 
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fraud  and  corruption,  for  the  forces  of  law  and  order.  In 
his  editorials  he  handled  the  vicious  elements  of  the  city 
without  gloves;  day  after  day  making  new  attacks  and 
repeating  old  ones,  charging  fraud  and  corruption  wherever 
he  saw  it,  not  hesitating  to  accuse  judges  and  high  officials 
and  arraigning  men  of  every  class  by  their  names  and  with- 
out fear.^ 

"All  that  class  of  shoulder  striking,  ballot-box  stuffing  politicians, 
together  with  gamblers,  prostitutes  and  pimps  of  every  shade,  rich 
and  vulgar  alike,  but  more  particularly  those  who  had  made  them- 
selves conscious  in  public  affairs,  he  tore  in  pieces  with  almost 
savage  ferocity.  Likewise  he  scattered  thorns  upon  the  bench  of 
criminal  judges  and  made  derelict  officials  drink  gall.  To  lawyers 
who  lived  by  defeating  justice  and  to  all  who  polluted  the  springs 
of  virtue  and  preyed  upon  industry  and  public  morals,  he  was  a 
thorn  in  the  flesh.  Opposition  and  danger  only  roused  him  to 
bolder  efforts.  Each  day  his  shafts  were  launched  at  some  new 
infamy;  each  day  his  pen,  like  the  white  plume  of  Navarre  flew 
along  the  topmost  billows  of  the  fight.  Juvenal,  in  his  denunciations 
of  venal  Rome  with  her  refined  and  hypocritical  people  high  in 
culture  but  low  in  morals,  was  not  more  earnest,  honest  or  suc- 
cessful. Parasites  of  the  government  flaunting  in  the  fruits  of 
extortion,  insolent  Crispinus  or  ostentatious  Matho  in  the  hands 
of  the  scathing  satirist,  were  not  more  severely  rebuked.  His 
courage  was  of  a  quality  touching  desperation.  He  acted  like  a 
man  having  nothing  to  lose.  Fortune  had  gone  and  disgust  had 
taken  the  place  of  business  ambition.  It  was  understood  from  the 
outset  of  his  journalistic  career  that  neither  he  nor  his  organ 
was  for  sale.  It  was  understood  that  he  would  not  fight  a  duel, 
that  he  feared  no  libel  suits,  though  on  this  account  he  was  none 
the  less  careful  of  his  facts.  Bold  and  resolute,  his  editorials 
often  bordered  on  the  scurrilous,  but  they  were  ever  on  the  side 
of  virtue  and  honesty."3 

He  refused  low  medical  advertisements  saying  that  what 
was  unfit  to  be  read  by  his  own  fireside  should  not  be  sent  into 
the  parlors  of  his  readers,  and  though  frequently  challenged, 
he  declined  to  fight  a  duel,  giving  as  his  reasons  his  duty  to 
his  family  and  his  opposition  to  dueling  on  moral  grounds, 
but  announcing  that  his  conscience  was  perfectly  easy  as  to 
the  right  and  propriety  of  defending  himself  if  he  should  be 
assaulted.  Frequently  he  was  threatened  by  personal  enemies 

2Hittell  (T.  H.)  ante. 
3  Bancroft  (H.  H.)  ante. 
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and  political  cut-throats  and  again  and  again  was  he  warned 
by  his  friends  that  sooner  or  later  his  life  would  pay  the 
penalty  of  his  temerity.  Yet  steadily  and  fearlessly  he  con- 
tinued his  course,  and  that  at  a  time  when  among  the  class 
most  severely  castigated,  a  bullet  was  the  usual  answer  to  an 
insult.  His  disregard  of  threats  against  his  life  may  be  seen 
in  the  way  he  treated  them  in  the  columns  of  his  newspaper. 
On  November  22  he  wrote : 

''Bets  are  now  offered;  we  have  been  told  that  the  editor 
of  the  Bulletin  will  not  be  in  existence  twenty  days  longer 
and  the  case  of  Dr.  Hogan  of  the  Vicksburg  paper  who  was 
murdered  by  the  gamblers  of  that  place  is  cited  as  a  warning. 
Pah!  we  passed  unscathed  through  worse  scenes  than  the 
present  at  Sutter  Fort  in  '48.  War  then,  is  the  cry,  is  it? 
War  between  the  prostitutes  and  gamblers  on  one  side  and 
the  virtuous  and  the  respectable  on  the  other!  War  to  the 
knife  and  the  knife  to  the  hilt !  Be  it  so,  then !  Gamblers  of 
San  Francisco,  you  have  made  your  election  and  we  are  ready 
on  our  side  for  the  issue ! ' ' 

One  Selover  of  the  fraternity  denied  the  privilege  of  the 
duel,  wrote  threatening  darker  measures  on  the  6th  December. 
Mr,  King  said : 

"Mr.  Selover  it  is  said,  carries  a  knife.  We  carry  a  pistol.  We 
hope  neither  will  be  required  but  if  this  rencontre  cannot  be 
avoided  why  will  Mr.  Selover  persist  in  perilling  the  lives  of  others? 
We  pass  every  afternoon  about  half-past  four  or  five  o'clock  along 
Market  street  from  Fourth  to  Fifth  street.  The  road  is  wide  and 
not  so  much  frequented  as  those  streets  farther  in  town.  If  we  are 
to  be  shot  or  cut  to  pieces  for  Heaven's  sake  let  it  be  done  there. 
Others  will  not  be  injured  and  in  case  we  fall  our  house  is  but  a 
few  hundred  yards  beyond  and  the  cemetery  not  much  farther. 
If  these  fellows  are  really  determined  to  attack  the  editor  of  the 
Bulletin  why  don't  they  do  it  at  once?  and  be  done  with  it.  Why 
keep  everybody  in  suspense?  Here  we  have  been  carrying  a  pistol 
nearly  three  months  because  of  the  braggadocio  bullying  of  this 
crowd  until  we  are  heartily  tired  of  it.  We  don't  want  to  carry 
weapons.  If  the  fuss  must  come  off,  let  it  come  at  once  and  be 
over." 

A  few  days  after  the  murder  of  Richardson,  he  prophesied 
what  the  result  of  the  trial  would  be,  saying: 
"We  do  not  want  to  see  another  Vigilance  Committee  if  possible 
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to  be  avoided.  That  no  effort  will  be  spared  to  get  Cora  clear  begins 
now  to  be  apparent.  His  friends  are  already  at  work.  Forty 
thousand  dollars,  it  is  said,  have  already  been  subscribed  for  the 
purpose.  Of  this  some  five  thousand  dollars  will  be  sufficient  to 
cover  the  lawyers'  fees  and  court  charges  and  the  balance  can  be 
used  as  occasion  may  require.  One  bad  man  on  the  jury  will  be 
sufficient  to  prevent  an  agreement.  Look  well  to  the  jury!  What 
we  propose  is  this:  If  the  jury  which  tries  Cora  is  packed,  either 
hang  the  sheriff  or  drive  him  out  of  town  and  make  him  resign. 
If  Billy  Mulligan  lets  his  friend  escape,  hang  Billy  Mulligan  or 
drive  him  into  banishment." 

On  November  22  it  again  returned  to  the  subject:  "Hang  Billy 
Mulligan.  That's  the  word.  If  Mr.  Sheriff  Scannell  does  not  remove 
Billy  Mulligan  from  his  present  post  as  keeper  of  the  county  jail 
and  Mulligan  lets  Cora  escape,  hang  Billy  Mulligan;  and  if  neces- 
sary to  get  rid  of  the  sheriff,  hang  him — hang  the  sheriff!  Strong 
measures  are  now  required  to  have  justice  done  in  this  case  of 
Cora.  Citizens  of  San  Francisco,  what  means  this  feeling  so  preva- 
lent in  our  city  that  this  dastardly  assassin  will  escape  the  ven- 
geance of  the  law?  Heavens,  what  a  mortification  to  every  lover 
of  decency  and  order  in  and  out  of  San  Francisco  to  think  that  the 
sheriff  of  this  county  is  an  ex-keeper  of  a  gambling  hell;  his  deputy 
who  acts  as  keeper  of  the  county-jail  is  the  notorious  Billy  Mulligan 
and  another  deputy.  Burns,  the  late  'capper'  at  a  'string  game' 
table". 

And  on  the  afternoon  of  the  day  that  the  jury  announced 
its  disagreement,  this  editorial  appeared  in  the  Bulletin: 

"Twelve  o'clock,  noon.  'Hung  be  the  heavens  with  black.'  The 
money  of  the  gambler  and  the  prostitute  has  succeeded  and  Cora 
has  another  respite.  The  jury  cannot  agree  and  are  discharged. 
Will  Cora  be  hung  by  the  officers  of  the  law?  No.  Even  on  this 
trial  one  of  the  principal  witnesses  against  him  was  away,  having 
sold  out  his  establishment  at  twenty-four  hundred  dollars  and  left 
the  state.  It  is  said  another  trial  cannot  be  had  this  term  and 
by  that  time  where  will  the  other  witnesses  be?  Rejoice,  ye 
gamblers  and  harlots!  rejoice  with  exceeding  gladness!  Assemble 
in  your  dens  of  infamy  tonight  and  let  the  costly  wine  flow  freely 
and  let  the  welkin  ring  with  your  shouts  of  joy!  Your  triumph 
is  great — oh,  how  you  have  triumphed.  Triumphed  over  everything 
that  is  holy  and  virtuous  and  good;  and  triumphed  legally — yes, 
legally.  Your  money  can  accomplish  anything  in  San  Francisco 
and  now  you  have  full  permission  to  run  riot  at  pleasure.  Talk 
of  safety  in  the  law?  It  is  a  humbug.  The  veriest  humbug  in 
existence  is  the  present  system  of  jury  trials.  Had  we  had  a  jury 
of  eighteen  with  a  two-thirds  vote  to  govern,  an  honest  jury  in  this 
case  might  have  agreed  in  one  hour  after  leaving  the  jury  box. 
Rail  at  the  vigilance  committee  and  call  it  an  illegal  tribunal? 
What   scoundrel   lost   his   life  by  their   action  who   did  not   most 
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richly  deserve  it?  Men  comJ)lain  of  vigilance  committees  and  say 
we  ought  to  leave  criminals-  to  be  dealt  with  by  the  law!  Dealt 
with  by  law,  indeed!  How  dealt  with — rto  be  allowed  to  escape  when 
ninety-nine  men  out  of  a  hundred  belfdv^  the  prisoner  to  be  guilty 
of  murder?  Is  not  this  very  course  calcuiat'ed  to  drive  an  already 
exasperated  people  to  madness  and  instead  of  a  vigilance  committee 
with  all  its  care  and  anxiety,  to  give  a  fair  trial  without  the  tech- 
nicalities of  the  law,  to  call  into  action  the  heated  blood  of  an 
outraged  community  that  rising  in  their  might,  may  cari'y  eV.ery- 
thing  before  them  and  hang  the  wretch  without  even  the  semblaii'ia 
of  a  trial?  We  want  no  Vigilance  Committee  if  it  can  be  avoide'fi^' 
but  we  do  want  to  see  the  murderer  punished  for  his  crimes.  If 
we  remember  rightly  one  article  in  the  constitution  of  the  Vigilance 
Committee  was,  that  no  lawyer  could  become  a  member!  Peter  the 
Great,  when  in  Paris  once  said  he  had  but  three  lawyers  in  his 
empire,  and  he  intended  hanging  two  of  them  immediately  upon  his 
return.  What  purpose  does  the  law  serve  but  to  bind  honest  men 
and  let  loose  the  vile  and  guilty?" 

Those  whom  he  attacked  and  those  who  knew  they  were 
liable  to  be  attacked  were  in  constant  dread  and  terror;  and 
various  plans  were  discussed  as  to  how  the  newspaper  might 
be  muzzled  or  its  influence  destroyed.  The  only  means  was 
to  get  Mr.  King  out  of  the  way.  It  was  supposed  that  there 
existed  a  deliberate  conspiracy  to  kill  him,  as  silencing  the 
Bulletin  could  not  be  accomplished  in  any  other  way.* 

On  ]\Iay  14  the  attack  upon  Mr.  King  took  place.  In  the 
Bulletin  of  that  afternoon  he  published  an  article  against 
the  appointment  of  a  man  named  Bagley  to  a  position  in  the 
Custom  House.  Bagley,  he  went  on  to  say,  seemed  to  behave 
himself  at  that  time ;  but  he  had  been  engaged  in  a  very  dis- 
reputable election  fight  not  long  before  with  James  P.  Casey,® 

4Hittell  (T.  H.)  ante. 

5  On  the  4th  of  September  1851  a  convict  named  James  Casey  was 
discharged  from  the  Prison  of  Sing  Sing,  New  York,  having  com- 
pleted a  term  of  hard  labor  to  which  he  was  sentenced  for  Grand 
Larceny.  Coming  to  California  he  displayed  so  much  cunning  and 
skill  in  political  manipulations  that  he  was  soon  elevated  to  a  high 
position  in  one  of  the  corrupt  cliques  which  largely  controlled  both 
city  and  state  governments.  Like  his  confrere  Broderick,  he  was  a 
leader  among  the  roughs;  like  him  he  joined  a  fire  company  and 
was  elected  foreman.  He  established  the  Sunday  Times  newspaper 
of  which  he  was  proprietor  and  nominal  editor  though  too  illiterate 
to  write  for  the  press  himself.  As  inspector  of  elections  of  the 
sixth  ward  he  easily  controlled  the  election  of  the  city  and  county 
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one  of  the  supervisors  of  San  Francisco ;  and  it  seemed  plain 
that  in  that  fight  Bagley  was  the  aggressor,  "It  does  not 
matter,"  he  continued,,  ''■how  bad  a  man  Casey  has  been, 
nor  how  much  benefit  it  might  be  to  the  public  to  have  him 
put  out  of  the  way,  we  cannot  accord  to  any  one  citizen  the 
right  to  kill  him  or  even  to  beat  him  without  justafiable 
provocation.  The  fact  that  Casey  had  been  an  inmate  of  Sing 
Sing  prison  in  New  York  is  no  offense  against  the  laws  of 
this  state :  nor  is  the  fact  of  his  having  stuffed  himself  through 
the  ballot  box  as  elected  to  the  board  of  Supervisors  from  a 
district  where  it  is  said  he  was  not  even  a  candidate,  any  jus- 
tification why  Mr.  Bagley  should  shoot  Casey,  however  richly 
the  latter  may  deserve  having  his  neck  stretched  for  such 
fraud  on  the  people." 

officers,  for  as  the  sixth  ward  went,  so  went  the  city  and  county. 
The  sixth  ward  became  famous  under  his  management;  and  a 
desperate  fight  at  a  primary  in  the  spring  of  1855  made  Casey 
himself  famous.  At  the  Autumn  election  of  the  same  year  he  was 
returned  from  the  Presidio  district  to  the  lucrative  office  of  super- 
visor; though  at  the  time  he  was  not  a  resident  of  the  district  nor 
was  his  name  mentioned  on  election  day  as  a  candidate.  Yankee 
Sullivan  however  certified  that  Casey  was  duly  elected  and  it  must 
have  been  true,  for  the  Irish  prizefighter  was  judge  of  the  election 
and  had  a  good  double  back-action  ballot-box,  which  no  one  knew 
how  to  slide  but  himself.  During  these  years  Casey's  industry  and 
honesty  secured  him  a  fortune  of  some  forty-thousand  dollars.  He 
sold  nominations  to  the  highest  bidder,  taking  money  from  all.  He 
furnished  judges,  shoulder-strikers  and  stuifers  on  election  days; 
he  procured  for  a  consideration  the  passage  of  fraudulent  bills 
'  through  the  board  of  which  he  was  a  member.  Though  a  good 
Catholic,  he  displayed  absolute  atheism  in  morality  and  honesty. 
He  was  a  most  worthy  member  of  the  society  for  the  suppression 
of  political  morals;  he  was  a  just  striker,  a  wise  stuffer,  a  religious 
whisky  drinker  and  in  all  his  family  and  social  relations  a  warm- 
hearted and  humane  villain. 

Thus  we  see  that  Casey  was  a  first-class  villain,  indeed  a  prince. 
Tricky  fingers  had  woven  the  thread  of  his  destiny;  he  was  not 
what  Californians  would  call  mean;  he  would  not  descend  to  petty 
stealings.  Among  his  friends  he  had  the  reputation  of  being  highly 
honorable,  though  revengeful  toward  his  enemies.  He  was  much 
ijiore  gentlemanly  and  chivalrous  than  many  an  honest  man.  He 
returned  good  for  good  which  is  more  than  can  be  said  of  some; 
he  had  been  taught  from  childhood  to  right  his  own  wrongs. 
Bancroft  (H.  H.) 
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That  evening  about  five  Mr.  King  left  his  ofSce  to  walk 
home.  Casey  suddenly  stepped  from  behind  an  express 
wagon,  presented  a  large  navy  revolver  at  his  breast  and  fired, 
giving  Mr.  King  no  chance  or  time  to  defend  himself.  Though 
he  lingered  for  some  days,  he  had  received  a  mortal  wound; 
the  purposes  of  Casey  and  his  co-conspirators  and  the  desires 
of  all  of  Mr.  King's  enemies  had  been  accomplished.  His 
voice  was  silenced  for  ever. 

The  assassination  caused  a  tremendous  sensation,  bulletins 
of  the  condition  of  the  sufferer  were  issued  hourly,  the  whole 
city  took  on  an  aspect  of  grief,  equalled  only  since  that  time 
by  the  anxiety  of  the  people  in  the  cases  of  Lincoln,  Garfield 
and  McKinley.^  When  on  the  afternoon  of  May  20  it  was 
announced  that  he  had  breathed  his  last,  it  fell  upon  the  city 
like  a  pall.  Business  of  all  kinds  ceased ;  stores  and  offices 
were  closed  and  the  public  and  mercantile  buildings  and  many 
private  residences  were  draped  in  black  and  flags  at  half  mast 
were  everywhere.  Stretched  from  the  Bulletin  office  to  Mont- 
gomery block  was  a  funeral  device  of  the  Howard  Fire  Com- 
pany bearing  the  inscription,  "The  great,  the  good  is  dead, 
who  would  not  mourn  his  loss?"     Another  with  the  motto, 

6  Atherton  (G.)  ante.  The  feeling  was  shown  in  the  editorials 
the  next  morning  in  the  public  press.  One  of  them  for  example 
said:  "The  work  of  the  assassin  is  completed — James  King  is 
dead.  The  pulsations  of  his  manly  heart  are  stilled  forever.  No 
more  In  our  streets  will  his  towering  form  be  seen  to  walk.  No 
more  the  energies  of  his  able  pen  will  please  the  gaze  of  thousands 
of  readers.  Death  has  taken  him  from  us.  Not  the  death  which, 
in  withered  age,  comes  like  an  angel  of  mercy  to  receive  the  waiting, 
lingering  soul,  with  hope  and  healing  on  his  wings,  to  bear  the 
weary  wanderer  to  a  better  world;  but  unnatural,  unkind  death,  in 
the  prime  of  life's  youth,  in  the  flush  of  health,  in  the  freshness 
and  animation  of  early  manhood;  v/ith  happy  memories  of  the 
past,  and  buoyant  hopes  for  the  future  to  urge  him  on,  and  make 
him  wish  to  live;  with  a  wife  and  children  clinging  around  him, 
as  the  green  ivy  on  the  broken  oak,  for  support.  So  has  he  gone 
from  us,  stricken  down  by  the  hands  of  a  brute.  The  golden  bowl 
is  broken.  The  wife,  whose  young  heart  and  hopes  were  pledged 
to  him,  is  stricken  and  bereaved.  The  children  who  have  fondly 
listened  with  her  for  the  coming  of  his  footsteps,  as  he  sought  the 
family  hearthstone,  will  hear  him  no  more.  Widowed  is  she,  and 
they  are  orphans." 
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"A  martyr  to  principle;  we  mourn  thy  loss,"  was  raised  at 
the  corporation  yard.  On  the  arm  of  almost  every  man  that 
walked  the  street  was  a  badge  of  mourning.  His  body  was 
laid  in  state  and  for  six  hours  a  continuous  stream  of  people 
passed  by  to  view  it.  His  funeral  was  an  imposing  cortege 
that  left  the  Unitarian  church  after  the  services.  The  Masons, 
Royal  Arch  Chapter  in  full  regalia,  led  the  procession.  Fol- 
lowing four  abreast  were  the  officiating  clergymen  and  sur- 
geons ;  then  came  the  hearse  drawn  by  four  white  horses  and 
attended  by  fourteen  pall-bearers,  ten  coaches  filled  with  the 
family  and  friends  and  the  men  employed  on  the  Bulletins- 
then  the  Society  of  California  Pioneers  in  regalia,  members 
of  the  press,  Sacramento  Guards  in  uniform,  San  Francisco 
Fire  department,  St.  Mary's  Library  Association,  three  hun- 
dred and  twenty  draymen  on  horseback,  the  Stevedores'  Asso- 
ciation, and  other  Societies  and  Associations,  a  delegation 
of  colored  men  and  forty  carriages  of  citizens.  The  procession 
was  a  mile  long  and  was  accompanied  most  of  the  distance 
by  practically  the  remainder  of  the  decent  population  of  the 
city.' 

Casey,  as  has  been  seen,  narrowly  escaped  lynching,  took 
refuge  in  the  County  jail  from  which  he  was  taken  along 
with  Cora  by  the  Vigilance  Committee,  (ante  p.  72)  and  no 
sooner  were  they  secure  in  the  Vigilance  Committee  Cells 
than  arrangements  were  made  for  their  trial  which  began  on 
May  20.  The  Executive  Committee  conducted  it,  William  T. 
Coleman  presiding.  There  were  no  twelve  men  in  the  box, 
for  the  whole  Executive  Committee  constituted  the  jury.  The 
prisoners  were  told  to  select  their  counsel  from  among  the 
members.  They  asked  for  lawyers  other  than  members  of  the 
tribunal  but  were  informed  that  no  outside  counsel,  any  more 
than  an  outside  judge,  would  be  tolerated.  The  men  who  sat 
there  as  judges  had  most  of  them  the  opinion  that  to  the 
lawyers^  society  was  indebted  for  at  least  half  the  ills  arising 
from  uncaged  criminals  and  maladministration  of  the  laws 
and  they  determined  that  lawyers  should  have  nothing  to  do 

7Atherton  (G.)  ante. 
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with  their  trials.  What  they  wanted  was  justice,  not  fustian. 
If  that  was  law,  well;  if  not,  so  much  the  worse  for  the  law. 
And  the  right  they  could  determine  without  the  aid  of  learned 
judge  or  statute-book.^ 

But  every  step  was  taken  to  give  them  a  full  and  impartial 
trial.  Neither  of  the  culprits  attempted  to  deny  the  slaughter 
of  his  victim,  but  sought  to  excuse  the  act — Cora  upon  the 
plea  that  he  had  been  assured  that  Richardson  was  a  vin- 
dictive man  and  he  feared  his  own  life  would  be  forfeited  if 
he  permitted  him  to  live,  and  Casey  on  the  ground  that  he 
had  given  King  time  enough  to  draw  and  fire  if  he  desired- 
He  acknowledged  that  he  had  served  a  term  in  the  New  York 
prison  under  sentence  for  burglary  but  had  determined  to  pre- 
vent the  publication  of  the  fact  in  California. 

Both  were  found  guilty  and  the  verdict  was  approved  by 
the  full  Committee.  They  were  sentenced  to  be  hanged  in 
front  of  the  Vigilance  Headquarters  on  May  22  while  the 
funeral  cortege  of  James  King  of  William  was  moving 
through  the  streets.  Arabella  Ryan  was  permitted  to  be  mar- 
ried to  Cora  in  his  cell  and  at  half -past-one  the  two  miscreants 
were  executed  in  the  presence  of  a  great  multitude. 

THE   TRIAL.  ^ 

Before  the  Second  Vigilance  Committee,  San  Francisco, 
California,  May,  1856. 

William  T.  Coleman,  President. 

May  20. 
James  P.  Casey  who  had  been  indicted  by  the  Grand  Jury 
for  the  shooting  of  James  King  of  William,  along  with  Peter 
Wightman  and  Edward  McGowan  as  accessories,  and  Charles 
Cora  who  had  been  indicted  and  tried  (the  jury  disagreeing) 
for  the  murder  of  General  William  H.  Richardson,  and  both 
of  whom  had  been  removed  from  the  County  jail  by  the  Com- 
mittee of  Vigilance  and  confined  in  the  cells  of  the  Vigilance 

8  Bancroft   (H.  H.)   ante. 

9  Bibliography,  See  ante  p.  19. 
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Headquarters  were  brought  before  the  Executive  Committee 
today  for  trial. 

It  had  been  previously  ordered  that  a  committee  of  surveillance 
consisting  of  Messrs.  Dempster,  Burns  and  Jessup  be  appointed  as 
guard  over  the  prisoners;  and  ordered  that  all  communications  and 
business  connected  with  the  prisoners  pass  through  their  hands 
for  inspection  and  consideration.  They  alone  to  hold  intercourse 
with  the  prisoners;  they  to  have  access  to  the  records  of  the  com- 
mittee on  evidence  and  empowered  to  communicate  with  any  persons 
in  this  connection  with  whom  they  saw  fit  to  do  so.  During  the 
trial  of  a  prisoner  none  to  be  admitted  to  the  Executive  rooms 
except  the  Marshal,  the  accused  and  his  witnesses.  The  tribunal 
in  a  body  took  the  following  oath:  "We  hereby  pledge  our  sacred 
honor  to  God  and  to  each  other  not  to  divulge  the  votes  taken  in 
our  verdicts  rendered  in  the  trials  of  Cora  and  Casey  to  any  living 
being  outside  these  rooms,  so  help  us  God." 

President  Coleman  :  James  P.  Casey,  you  are  here  on  trial 
for  your  assault  on  James  King  of  William,  shooting  him  on 
the  street  without  warning  and  giving  him  a  wound  that  his 
physicians  say  is  a  mortal  one.    What  have  you  to  say? 

Casey:  I  am  not  guilty.  I  am  an  ex-convict  from  Ne\r 
York  but  Mr.  King  had  no  right  to  rake  that  up  against  me. 
I  did  not  fire  without  warning;  I  told  him  to  defend  himself 
and  gave  him  plentj^  of  time.  I  knew  he  always  went  armed. 
And  cannot  I  have  my  lawyers  to  defend  me? 

PREsroENT  Coleman:  No  not  here.  But  you  may  chose 
any  of  the  gentlemen  you  see  before  you  and  they  will  se« 
that  you  get  justice, 

Casey:    Then  I  will  ask  for  Mr.  Truett. 

President  Coleman:  Charles  Cora,  you  are  now  on  trial 
for  your  life,  accused  with  the  murder  of  United  States  Mar- 
shal Eichardson. 

Cora:    Do  I  get  no  counsel? 

President  Coleman  :    Counsel  will  be  given  you. 

Cora:  I  want  my  own  lawyers,  not  the  men  here.  I  want 
people  that  are  impartial.  I  am  not  guilty  of  murder.  I  had 
been  told  again  and  again  that  Marshal  Eichardson  was  a 
dangerous  man  and  I  did  what  I  did  to  save  my  own  life. 

President  Coleman:    We  allow  no  lawyers  here  but  we 
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promise  you  that  you  shall  get  justice;  all  of  our  members 
are  impartial. 

Cora:  If  Mr.  Truett  will  act  for  me,  I  beg  you  earnestly, 
gentlemen,  that  the  excitement  of  the  time  may  not  be  preju- 
dicial to  my  interests,  that  I  may  have  a  fair  chance  for  my 
life. 

President  Coleman  :    Your  trial  will  be  fair, 

Mr.  Truett:  I  shall  undertake  the  defense  and  petition 
that  Mr.  Smiley  be  appointed  my  assistant. 

President  Coleman  :  That  shall  be  done  and  Mr.  John  P. 
Manrow  will  prosecute  both  eases.  Gentlemen  of  the  Execu- 
tive Committee,  I  have  just  received  a  letter  addressed  to  you. 
It  is  from  George  F.  James,  one  of  Cora's  attorneys  on  his 
trial  in  the  Court.  He  says  that  he  had  been  credibly  in- 
formed that  James  P.  Casey  and  Charles  Cora,  both  clients 
of  his,  were  in  your  custody;  that  he  was  desirous  of  seeing 
whether  they  wished  to  hold  any  further  communication  with 
him  and  that  if  so  you  would  confer  a  favor  by  admitting  him 
to  an  interview  with  them. 

The  Executive  Committee  authorized  the  President  to 
make  reply  that  the  prisoners  did  not  require  his  services. 

John  P.  Manrow,  for  the  Prosecution:  Miers  F.  Truett^'^ 
and  T.  J.  L.  Smiley^^,  for  the  Prisoners. 

10  "Truett  and  Truett  were  among  the  leading  merchants  of  the 
city  in  wealth,  position  and  trade;  they  were  not  exactly  brothers 
Cheeryble;  Miers  F.  Truett  was  vigilance  and  H.  B.  Truett  rather 
inclined  toward  law  and  order.  The  former  was  somewhat  southern 
in  his  proclivities,  the  latter  northern;  the  former  did  not  recognize 
the  duello,  the  latter  did.  Mr.  Truett,  by  which  designation 
Miers  F.  Truett  is  always  meant,  was  at  one  time  the  best  business 
man  on  Front  street.  He  was  afraid  of  nothing,  a  man  of  iron, 
morally  and  physically.  Two  heavy  muscular  teamsters  were  one 
day  fighting  on  the  street  when  Truett  came  along  and  seizing 
each  by  the  collar  held  them  off  at  arm's  length,  as  the  school- 
master separates  pugilistic  pupils.  *  *  *  Mr.  Truett's  enthu- 
siasm partook  of  the  chivalrous,  and  the  depth  of  feeling  evinced 
irhen  the  defence  of  a  human  life  was  placed  in  his  hands  speaks 
louder  than  words  the  praise  of  his  honesty  and  humanity." 
Bancroft,  11-127. 

11  "Tall,  strong,  straight  as  a  pine  with  a  piercing  black  eye  and  a 
pronounced  manner,  Thomas  J.  L.  Smiley  was  as  active  as  he  was 
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Mr.  Manrow  stated  the  circumstances  leading  to  the  attack 
on  Mr.  King.  It  seemed  that  a  communication  appeared  in 
the  Sunday  Times,  over  an  anonymous  sigTiature,  which  re- 
flected upon  the  character  of  Mr.  King  and  his  brother;  the 
latter  being  an  attache  of  the  Custom  House.  It  charged 
upon  James  King  of  William  that  he  had  avoided  to  censure 
Collector  Latham,  for  his  official  conduct,  in  consequence  of 
his  brother  being  an  appointee  of  that  officer;  and  that  the 
brother  was  an  applicant  for  the  position  of  U.  S.  Marshal, 
to  fill  the  vacancy  of  Gen.  Richardson;  that  his  failure  to 
obtain  it  was  the  reason  Mr.  King  had  so  violently  opposed 
the  appointment  of  McDuffie.  The  substance  of  this  was 
denied  by  Mr.  King  and  his  friends,  but  nothing  concerning 
the  matter  was  published  until  in  the  Bulletin  of  May  14,  the 
following  appeared : 

Among  the  names  mentioned  by  "A  Purifier,"  in  his  communica- 
tion of  Friday  last,  as  objectionable  appointments  of  the  Custom 
House,  was  that  of  Mr.  Bagley,  who  has  since  called  on  us,  and 
by  whose  request  we  have  made  more  particular  inquiries  into 
the  charges  made  against  him.  On  Monday  we  told  Mr.  Bagley 
that  we  could  not  feel  justified  in  withdrawing  the  general  charge 

bold  and  successful.  During  the  last  month  of  the  organization, 
particularly  after  having  been  elected  vice-president,  he  proved  a 
fine  executive  officer  and  was  of  great  service  to  the  association  up 
to  its  close.  Mr.  Smiley  was  one  of  the  few  who  began  at  the 
beginning  and  continued  to  the  end;  who  promptly  responded  to 
the  first  tap  of  the  bell  on  the  night  of  the  10th  of  June,  1851  and 
continued  to  grow  in  efficiency  and  influence  up  to  the  final  demon- 
stration, the  18th  of  August  1856.  He  was  on  the  war  committee 
part  of  the  time  and  in  the  grandest  achievement  of  the  crusade; 
he  was  second  to  none  in  activity  and  bravery.  Scouring  the  town 
at  the  head  of  a  chosen  company,  hunting  the  enemy  in  their 
retreat,  seizing  and  bringing  them  to  head-quarters  when  found, 
he  felt  like  one  in  battle,  he  said,  all  thought  of  danger  being  lost 
in  the  courage  of  animal  excitement.  In  his  dealings  with  prisoners 
he  was  always  on  the  side  of  kindness  when  kindness  did  not 
interfere  with  duty.  'Tom  Smiley,'  says  a  member  of  the  Executive, 
'was  very  influential,  very  active  and  useful,  though  not  of  very 
good  judgment.'  And  again,  'Smiley,  I  don't  think  had  a  well  bal- 
anced mind;  talked  a  great  deal,  was  very  excitable,  but  ready 
and  prompt  to  carry  out  any  measure  the  Committee  thought  neces- 
sary.* The  opinions  of  strong-minded,  independent,  brusque  asso- 
ciates, however,  when  expressed  of  each  other,  should  always  be 
taken  with  allowance."    Bancroft  11-130. 
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against  him;  for  though  in  the  particular  cases  mentioned  we  had 
not  been  satisfied  that  he  was  a  party  at  fault,  yet  the  general 
character  we  had  heard  was  against  him.  To  this  Mr.  Bagley 
urged  that  our  informants  were  all  enemies  to  him,  which,  in  one 
sense  of  the  word,  is  true,  though  they  are  not  the  persons  he 
supposes  them  to  be.  At  our  last  interview  with  Mr.  Bagley  we 
told  him  that  if  he  could  bring  some  respectable  persons,  known  to 
us,  who  would  vouch  for  him,  and  explain  away  what  has  been  told 
to  us  we  would  take  pleasure  in  saying  as  much  in  our  paper. 
Several  such  have  called  on  us,  but  whilst  they  were  unanimous 
in  saying  that  Mr.  Bagley  behaves  himself  very  well  at  present, 
yet,  when  we  ask  them,  for  instance  about  the  fight  with  Casey, 
they  cannot  explain  satisfactorily.  Our  impression  at  that  time  was, 
that  in  the  Casey  fight,  Bagley  was  the  aggressor. 

It  does  not  matter  how  bad  a  man  Casey  has  been,  nor  how  much 
benefit  it  might  be  to  the  public  to  have  him  out  of  the  way,  we 
cannot  accord  to  any  one  citizen  the  right  to  kill  him,  or  even  beat 
him,  without  justifiable  personal  provocation. 

The  fact  that  Casey  has  been  an  inmate  of  Sing  Sing  prison  in 
New  York,  is  no  offense  against  the  laws  of  this  State;  nor  is  the 
fact  of  his  having  stuffed  himself  through  the  ballot-box  as  elected 
to  the  Board  of  Supervisors,  from  a  district  where  it  is  said  he 
was  not  even  a  candidate,  any  justification  why  Mr,  Bagley  should 
shoot  Casey,  however  richly  the  latter  may  deserve  having  his 
neck  stretched  for  such  fraud  on  the  people. 

These  are  acts  against  the  public  good,  not  against  Mr.  Bagley  in 
particular;  and  however  much  we  may  detest  Mr.  Casey's  former 
character,  or  be  convinced  of  the  shallowness  of  his  promises  to 
reform,  we  cannot  justify  the  assumption  by  Mr.  Bagley  to  take 
upon  himself  the  redressing  of  these  wrongs. 

This  case  of  Bagley's  has  caused  us  much  anxiety,  and  we  should 
have  been  pleased  to  have  withdrawn,  cheerfully,  his  name  from 
the  list  alluded  to,  but  we  cannot  conscientiously  do  more  than 
express  our  gratification  at  the  assurance  we  get  of  his  present 
conduct,  in  which  we  trust  he  will  persevere.  As  to  the  Casey 
fight,  we  suggest  to  Mr.  Bagley,  if  he  can  explain  that  away,  it 
would  not  be  amiss  to  do  so,  and  he  can  have  the  use  of  our  columns 
for  that  purpose. 

This  article  so  provoked  Casey  in  the  hatred  he  already 
bore  Mr.  King,  that  he  took  his  life. 

Charles  Doane^^  (Chief  Marshal).  Mr.  President:  I  am  in- 
structed to  announce  that  James  King  of  William  is  dead. 

12  "In  all  the  Committee  there  was  no  man  better  fitted  to  his 
place  than  Marshal  Doane  the  central  figure  of  the  military.  And 
I  doubt  if  in  the  annals  of  human  warfare  an  example  can  be 
found  of  a  civilian  unexpectedly  called  to  general  three  thousand 
unexpectedly  called  civilians  with  such  a  showing  as  that  of  the 
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THE  EVIDENCE. 

(Trial  of  Casey.) 


Two  employes  of  the  Bulletin 
testified  that  on  the  afternoon  of 
May  14  they  were  in  a  room  next 
to  Mr,  King's  office;  the  door  was 
open  and  they  could  see  and  hear 
what  was  going  on.  Mr.  King 
was  seated  at  his  table  writing, 
about  4  o'clock  Casey  came  into 
his  room.  He  seemed  excited 
and  out  of  breath. 

"What  do  you  mean  by  that 
article?"  he  demanded.  "What 
article?"  asked  King.  "That 
which  says  I  was  formerly  an 
inmate  of  Sing  Sing  prison." 
"Is  not  that  true"?  "That  is  not 
the  question.  I  don't  wish  my 
past  acts  raked  up.  On  that 
point  I  am  sensitive."  "Have 
you  done?"  asked  Mr.  King. 
"There  is  the  door;  go!  never 
show  your  face  here  again!" 
Casey  moved  toward  the  door 
which  was  open.  There  he  burst 
out  again :  "I'll  say  in  my  paper 
what  I  please."  "You  have  a  per- 
fect  right    to    do    so,"    returned 


King;  "I  shall  never  notice  your 
paper."  Striking  his  breast  with 
his  hand  Casey  cried,  "If  neces- 
sary I  shall  defend  myself."  "Go" 
exclaimed  Mr.  King,  rising  from 
his  seat.  Casey  immediately 
went  down  the  stairs.  Mr.  King 
left  his  office  a  few  minutes  after 
five  to  walk  home;  he  wore  a 
short  cloth  cloak  and  generally 
buttoned  it  or  held  it  together  in 
front  with  his  hands,  so  that  it 
covered  his  arms. 

James  Broxon:  Was  in  the 
Bank  Exchange  saloon  that  after- 
noon about  four  when  Casey 
came  in  and  had  a  drink  with 
Judge  McGowan  and  several  of 
us;  said  he  had  just  seen  King 
who  had  apologized  to  him.  But 
we  thought  he  was  bluffing.  "All 
this  talk  is  very  well"  said  the 
Judge,  "but  I  see  through  it. 
What  are  you  going  to  do  about 

it?"    "I'll  get  even  with  the , 

don't  you  worry  about  that," 
said  Casey. 


Sunday  next  after  the  assassination.  It  was  this  quickness  of  per- 
ception and  adaptibility  of  resources  to  necessity,  the  instantaneous 
and  intuitive  knowledge  of  cure,  absorbed  as  it  were  from  the 
disease  itself,  that  claims  our  highest  admiration  throughout  this 
entire  movement,  and  in  these  respects  none  can  claim  higher  dis- 
tinction than  Marshal  Doane.  *  *  *  Unfortunately  during  the 
latter  part  of  the  campaign  this  marvellous  organizer  and  truly 
worthy  and  efficient  man  lost  that  singleness  of  purpose  which  was 
the  charm  and  sanctification  of  the  movement;  became  selfish  and 
sought  to  prostitute  his  good  work  and  position  in  the  committee 
for  personal  advantage.  In  a  word  he  sold  himself,  his  popularity, 
his  good  name  for  office.  He  was  elected  sheriff  of  the  city  and 
county  of  San  Francisco,  though  not  until  after  the  disbandment 
of  the  Committee  and  he  made  an  excellent  officer.  This  in  itself 
was  not  so  heinous  an  offence,  had  he  not  thought  of  it  while  in 
the  committee  and  there  prostituted  himself,  his  strength  and 
influence  to  politics."    Bancroft  11-132, 
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McGowan  asked,  "Are  you 
armed?"  "No."  "That  little  wea- 
pon is  too  uncertain.  Take  this." 
He  passed  to  Casey  a  big  "navy" 
revolver.  "You  can  hide  it  under 
your  cloak — so.  Listen:  King 
comes  by  here  every  evening. 
Everybody  knows  that  and  every- 
body knows  what  has  happened." 

Casey  took  another  drink  by 
himself  and  then  left;  he  had 
his  right  hand  under  his  long 
cloak;  McGowan  followed  him  in 
a  few  minutes. 

General  Estell:  I  saw  the 
shooting  from  the  opposite  cor- 
ner; Mr.  King  was  crossing  the 
street  when  Casey  met  him 
there;  did  not  see  any  weapon  in 
Mr.  King's  hand;  heard  Casey 
say,  "are  you  armed?"  but  heard 
no  reply;  then  saw  Casey  draw 
a  large  navy  revolver  from  his 
cloak  and  saying  "draw  and  de- 
fend' yourself,"  he  fired.  He 
seemed  to  take  deliberate  aim; 
he  cocked  the  weapon  again  but 
as  King  immediately  ran  into 
the  Express  office  he  did  not  fire 
again. 

Charles  Peerce:  Saw  the  shoot- 
ing; Mr.  King  was  crossing 
Washington  Street,  towards  the 
Express  office;  when  near  the 
middle  of  the  street  Casey 
stepped  up  and  called  out  "draw 
and  defend  yourself."  King  ad- 
vanced towards  Casey  but  I  did 
not  see  him  make  any  motion  to 
draw  a  weapon:  Casey  threw  off 
his  cloak  and  putting  a  big  navy 
revolver  at  King's  breast  fired. 
King  put  his  right  hand  to  his 
left  breast  and  saying,  "I  am 
shot,"  staggered  into  the  Express 
office. 

Andrew  Hepburn:  Peter 
Wightman,  a  friend  of  Casey's 
and  Lafayette  Burne,  deputy- 
sheriff    seized    Casey,    protected 


him  from  the  fury  of  the  people 
and  led  him  away  to  the  jail  for 
shelter.  I  was  in  the  crowd  that 
saw  the  shooting.  McGowan 
came  up  some  time  before  and 
stood  leaning  against  a  store;  he 
sent  a  small  boy  with  a  message 
for  Pete  Wightman,  the  deputy 
Sheriff;  Wightman  came  up  in  a 
little  while;  about  5  I  saw  King 
turn  the  corner  of  Merchant 
street  into  Montgomery;  his 
head  was  bent;  he  walked  to 
the  corner  of  the  Banker's  Ex- 
change. When  nearly  at  that 
point  he  turned  to  cross  the 
street  diagonally.  At  the  same 
instant  Casey  stepped  from  be- 
hind the  express  wagon  and 
fired. 

Lafayette  Byrne:  Was  in  con- 
versation with  one  McGrotty  just 
before  the  murder.  "There  is 
some  shooting  to  come  off"  re- 
marked McGrotty.  "Yes?"  I  said, 
"between  whom?"  "King  and 
Casey"  answered  McGrotty. 

Robert  Somerville:  Was  on  the 
corner  of  Montgomery  street  on 
Wednesday  last  on  the  sidewalk 
in  front  of  the  bank  Exchange; 
saw  James  King  of  William 
crossing  leisurely  with  his  head 
down,  from  the  place  where  I 
stood  toward  the  Metropolitan 
saloon.  Saw  Mr.  Casey  step  out 
from  behind  a  wagon  standing 
in  front  of  Phil's  saloon.  He 
walked  quickly  and  a  little 
carelessly  and  in  a  manner  not 
calculated  to  arrest  the  atten- 
tion of  Mr.  King  until  within 
fifteen  paces  of  him  when  he 
suddenly  stopped,  threw  off  his 
cloak,  presented  a  pistol  and 
fired  at  Mr.  King  at  the  same 
time  saying  something  which  I 
could  not  hear.  Mr.  King  did 
not  appear  to  be  fully  aware  of 
the  presence  of  Mr.  Casey  until 
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he  received  the  ball.  Mr.  King 
then  turned  toward  me,  uttered 
an  exclamation  and  walked  to- 
ward the  door  of  the  Pacific  Ex- 
press office  where  he  staggered 
in.  Casey  moved  a  few  feet 
sidewise  or  forward,  turned  and 
picked  up  his  cloak  and  walked 
to  the  corner  of  Washington 
Street,  where  he  was  joined  by 
two  men,  one  of  whom  was  Pete 
Wightman.  They  walked  up 
Washington  street  toward  the 
station-house,  when  I  saw  no 
more  of  them.  About  ten  min- 
utes previous  to  this,  was 
standing  in  the  Bank  Exchange. 
Two  men  were  drinking  at  the 
bar,  one  was  Pete  Wightman. 
They  were  suddenly  interrupted 
by  a  boy  named  John  Butts  who 
hastily  entered  and  whispered 
to  them  when  they  at  once 
dropped  their  glasses  and  turned 
upon  him.  "Who  told  you  so?" 
in  one  breath  they  both  ex- 
claimed. "Casey"  replied  the 
boy.  They  instantly  left  the 
room.  I  looked  after  them  and 
saw  Casey  standing  on  the  out- 
side on  Washington  street,  near 
the  door  where  they  passed  out. 
I  turned  and  made  a  remark 
to  a  gentleman  that  something 
was  wrong.  The  gentleman  re- 
plied that  Casey  had  been  in  a 
moment  before  and  handed  Pete 
Wightman  a  pistol.  This  in- 
duced me  to  look  after  them 
and  upon  going  out  I  saw 
Wightman  standing  in  front  of 
the  Bulletin  office.  I  passed  up 
Clay  street  where  I  saw  Casey 
standing  on  the  corner  of  Clay 
and  Montgomery  streets.  Then 
turned  towards  the  Bank  Ex- 
change and  passed  Mr.  King 
who  was  conversing  with  Mr. 
Kingsbury  on  Duncan's  comer. 
I  looked  back  toward  Mr.  King 


and  saw  that  Pete  had  changed 
his  position;  he  had  approached 
nearer  Mr.  King  and  was  stand- 
ing and  apparently  watching 
him.  A  moment  after  this  Mr. 
King  left  Mr.  Kingsbury  and  ap- 
proached me  when  I  saw  Pete 
closely  following  Mr.  King.  Mr. 
Casey  probably  passed  on  the 
other  side  as  he  had  plenty  of 
time  to  do  so  leisurely.  Saw 
Wightman  after  this  and  he  had 
hold  of  Mr.  Casey.  At  the  time 
these  events  were  taking  place 
the  shooting  occurred.  All  the 
circumstances  I  have  related  oc- 
cupied about  ten  minutes. 

John  Jones:  I  arrived  at  the 
scene  just  after  the  shot  was 
fired;  saw  Mr.  King  disappear 
in  the  Express  office.  A  man 
caught  hold  of  him  and  said, 
"Give  up  your  arms."  Casey  re- 
fused and  showed  fight.  Several 
officers  about  that  time  ap- 
proached, when  Casey  remarked, 
"I  will  go  with  them  but  they 
must  not  take  away  my  arms. 
I  am  not  going  to  be  hung."  He 
was  quickly  run  off  to  the  Sta- 
tion-house by  his  friends  and 
locked  up.  The  street  by  this 
time  was  filled  with  a  wildly 
excited  populace,  running  in 
every  direction,  crying,  "Where 
is  he?  Hang  him.  Run  him 
up  to  the  first  lamp-post."  When 
it  became  known  that  Casey 
was  at  the  Station-house  a  rush 
was  made  by  the  crowd  toward 
the  City  Hall  with  cries  of 
"Hang  him!  Take  him  out,  he 
will  get  clear  if  the  officers 
keep  him."  The  crowd  sepa- 
rated, half  going  up  Merchant 
and  the  other  up  Washington 
streets  to  the  Station-house, 
which  they  found  strongly 
guarded  and  barricaded  by  of- 
ficers;   the    outside    iron    doors 
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leading  to  the  halls  were  closed. 
I  was  in  the  crowd  that  went  to 
the  jail;  before  that  saw  many 
people  trying  to  get  into  the 
Express  office;  everybody 
wanted  to  find  out  how  badly 
Mr.  King  was  hurt.  The  people 
were  shouting,  "Let's  organize 
and  hang  him;  hang  all  the 
gamblers."  Saw  them  take  Ca- 
sey in  a  carriage  to  the  County 
jail.  The  mayor  came  out  and 
made  a  speech  and  the  crowd 
hissed  him.  Heard  shouts  of, 
"Look  at  poor  Richardson", 
"Where  is  Cora?"  "Let's  hang 
him,"  "Down  on  such  justice." 
The  people  threw  bricks  at  the 
officers  who  tried  to  arrest  some 
one.  When  the  military  came 
up  the  crowd  began  to  leave;  I 
staid  there  until  near  three 
o'clock;  was  one  of  the  last  to 
leave. 

Doctors  Gray,  Cole,  Harris, 
Nuttall,  Hammond,  Toland  and 
Bertody  testified  that  they  were 
summoned  to  the  Express  office 
and  that  when  they  arrived  Mr. 
King  was  stretched  in  a  chair. 
A  bed  was  at  once  procured 
and  an  examination  made.  It 
was  found  that  the  ball  had  en- 
tered the  left  breast  just  above 
the  nipple  and  come  out  behind 
under  the  left  shoulder  blade. 
The  wound  bled  profusely  and 
was  very  painful.  Very  soon, 
through  the  shock  and  loss  of 
blood,  his  extremities  became 
cold  but  by  hot  applications 
warmth  was  restored.  After 
the  wound  was  dressed  and 
bandaged  anaesthetics  were 
given  and  he  slept  for  several 
hours.  He  was  in  a  critical 
condition  and  there  was  small 
hope  for  his  recovery.  His  wife 
arrived  about  seven.  Ropes 
were  stretched  across  the  street 


to  keep  the  people  away  who 
were  noisy.  There  must  have 
been  at  least  ten-thousand  there 
before  they  started  for  the  jail. 
Next  day  he  was  taken  on  a  lit- 
ter to  his  home.  Friday  night 
he  seemed  better  and  on  Satur- 
day there  were  hopes  for  his  re- 
covery, but  Sunday  night  there 
was  a  change  for  the  worse.  He 
complained  of  great  pain  from 
the  wound  and  in  his  left  shoul- 
der. Monday  morning  his  coun- 
tenance wore  an  anxious  ex- 
pression; his  system  was  in 
great  distress  with  the  pulse  at 
130.  His  physicians  held  a  con- 
sultation, after  administering 
chloroform  and  the  wound  ex- 
amined. It  was  found  that  the 
large  artery  had  not  given 
away,  not  rendering  it  necessary 
to  take  it  up;  little  or  no  blood 
flowed.  The  wound  was  dressed 
again  and  upon  his  recovery 
from  the  chloroform  he  was 
made  comfortable  and  easy  and 
continued  so  until  nightfall. 
During  the  evening  he  became 
restless  and  continued  to  be  so 
during  the  night.  Late  in  the 
night  the  pulse  entirely  ceased 
in  the  left  arm  and  grew  feeble 
in  the  right.  About  dawn  he 
fell  into  a  disturbed  sleep. 
Shortly  before  five,  Tuesday 
morning  (20th)  he  complained 
of  sickness  of  the  stomach 
which  the  doctors  were  unable 
to  relieve.  He  soon  began  vom- 
iting and  was  unable  to  retain 
anything  on  his  stomach.  This 
continued  until  half-past  one 
o'clock  when  he  breathed  his 
last. 

On  Saturday  he  made  a  state- 
ment, in  anticipation  of  death, 
to  those  around  his  bedside.  He 
said  that  a  few  minutes  before 
five  o'clock  he  left  his  office,  as 
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usual,  for  dinner.  He  walked  pointed  at  his  breast,  which  was 
on  the  pavement  in  front  of  fired.  The  "come  on"  and  the 
Montgomery  Block,  going  north-  firing  were  as  closely  simulta- 
ward.  At  the  Bank  exchange  he  neous  as  could  be. 
crossed  the  street  diagonally  to- 
wards the  Pacific  Express  Co.'s  (Trial  of  Cora.) 
office.  Being  told  by  his  wife  Nearly  every  witness  who  had 
that  the  morning  papers  differed  testified  for  the  prosecution  in 
in  their  accounts  of  the  attack,  the  trial  in  the  Criminal  Court 
one  asserting  that  Casey  said,  was  summoned,  and  appeared 
"Draw  and  defend  yourself,"  and  gave  similar  testimony  to 
another  that  Casey  said,  "Are  what  they  had  given  there.  But 
you  armed?  I  am  going  to  though  at  the  beginning  of  the 
shoot  you"  at  the  same  time  fir-  trial  Cora  had  handed  to  the 
ing,  Mr.  King  said  he  did  not  Marshal  a  list  of  his  witnesses 
hear  any  such  words  nor  had  and  though  they  had  been  dili- 
he  the  least  notice  to  defend  gently  sought  by  him  and  by  a 
himself.  He  heard  a  noise  like  sub-committee  assisting  him,  not 
a  person  crying,  "Come  on"  or  one  could  be  found.  They  were 
something  like  that  and  at  the  all  in  hiding  or  had  left  the 
very    instant    saw    a    pistol  city. 

Mr.  Manrow,  Mr.  Truett  and  Mr.  Smiley  addressed  the 
Tribunal  and  President  Coleman  delivered  his  charge. 

The  prisoners  were  ordered  to  be  removed  by  the  Marshal.  It  was 
ordered  that  the  executive  committee  were  to  render  their  decision 
by  ballot,  that  a  majority  could  convict  and  that  the  verdict  should 
thereupon  be  declared  unanimous  and  so  presented  to  the  general 
committee  as  a  unanimous  vote  of  the  executive  body.  Every  mem- 
ber was  to  put  his  name  to  his  vote. 

May  21. 

The  Committee  sat  nearly  through  the  night  considering  their 
verdicts.  This  morning  it  rendered  its  verdict  of  guilty  in  both 
cases  with  sentence  of  death  by  hanging.  A  meeting  of  the  Gen- 
eral Committee  was  then  called;  it  met  immediately,  affirmed  the 
verdict  and  sentence  and  ordered  the  Executive  Committe  to  fix 
the  time  and  place  of  execution. 

The  Executive  Committee  ordered  the  executions  to  take  place 
on  May  22,  between  twelve  and  two  o'clock  in  front  of  the  windows 
of  the  Vigilance  headquarters.  The  prisoners'  counsel  were  asked 
to  notify  them  and  that  any  request  to  see  a  legal  or  spiritual 
adviser  would  be  complied  with. 

The  Sheriff  of  the  County  and  a  deputy  presented  themselves  at 
the  door  with  a  writ  of  habeas  corpus  issued  from  the  District 
Court  for  the  person  of  Casey.i3 

13  One  hour  before  his  execution,  Arabella  Ryan  appeared  and 
Cora  and  she  were  married  by  Father  Michael  Accoliti,  absolution 
having    been    refused    him    until    the    ceremony    was    performed. 
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The  Executive  Committee  made  answer  that  they  had  performed 
their  duty  strictly  according  to  law  and  that  was  the  only  reply 
they  had  to  make  to  the  writ. 

THE  EXECUTIONS. 

May  22. 

Before  noon  today  notwithstanding  the  large  attendance  at  the 
funeral  of  Mr.  King,  thousands  of  people  surrounded  the  Committee 
Rooms.  The  Vigilance  military  lined  the  streets  and  armed  men 
covered  the  roofs  of  the  adjoining  buildings.  A  platform  was 
extended  from  each  of  two  front  windows  of  the  second  floor;  these 
platforms  were  provided  with  hinges  at  the  outer  line  of  the 
window  sills,  the  extreme  ends  of  the  platforms  being  held  up  by 
cords,  which  were  fastened  to  a  beam  projecting  from  the  roof. 
The  rope  was  suspended  from  this  beam.  At  one  o'clock  the  pris- 
oners were  brought  to  the  windows,  when  they  looked  out  upon 
the  vast  multitude.  They  were  dressed  in  their  usual  costumes  but 
had  their  arms  pinioned.  They  walked  on  the  platform  each 
accompanied  by  a  priest. 

An  opportunity  was  given  them  to  speak  to  the  people.  Casey 
said: 

Gentlemen;  I  hope  this  will  be  forever  engraved  on  your  minds, 
and  on  you«r  hearts.  I  am  no  murderer.  Let  no  man  call  me  a 
murderer,  or  an  assassin.  Let  not  the  community  pronounce  me 
a  murderer.  Let  not  the  Alta,  the  Chronicle  or  the  Olobe,  which 
papers  have  so  bitterly  denounced  me;  let  them  not  stigmatize  me 
a  murderer  in  their  daily  and  weekly  papers,  nor  send  my  name  to 
the  States  as  a  murderer.  Let  no  editor  dare  slander  my  name  or 
my  memory.  Gentlemen,  I  am  no  murderer.  My  faults  are  the 
result  of  my  early  education.  When  I  was  reared,  I  was  taught 
to  fight;  and  to  resent  wrong  was  my  province.  If  you  see  my 
funeral  train  to-morrow,  let  no  one  say  there  goes  the  body  of  a 
murderer.  When  I  am  departed  hence,  let  no  one  send  my  name  to 
the  world  as  a  murderer.  I  have  an  aged  mother,  and  let  not  her 
hear  me  called  a  murderer  or  an  assassin.  I  have  always  resented 
wrong,  and  I  have  done  it  now.  Oh!  my  poor  mother,  my  poor 
mother!  How  her  heart  will  bleed  at  this  news!  It  is  her  pain  I 
feel  now.  This  will  wring  her  heart  but  she  will  not  believe  me  a 
murderer.  I  but  resented  an  injury — my  poor  mother.  Oh!  my 
mother,  God  bless  you.  Gentleman,  I  pardon  you,  as  I  hope  God  will 
forgive  me,  amen.  Oh!  my  poor  mother!  Oh  God,  have  mercy  on 
me.  My  Jesus,  take  care  of  me.  Oh  God,  with  accumulated  guilt 
of  28  or  29  years,  have  mercy  on  me. 

Casey's  private  papers  were  taken  charge  of  at  his  request  by 
Charles  Gallagher  and  he  wrote  a  long  letter  to  his  mother  in  New 
York.  The  spiritual  advisers  of  both  men  had  been  admitted  imme- 
diately after  their  conviction  and  Archbishop  Alemany  spent  many 
hours  with  them. 
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At  the  conclusion  he  seemed  to  grow  weak  and  was  unable  to 
stand  without  the  support  of  those  near  him.  His  spiritual  adviser 
several  times  told  him  to  stop  speaking  and  pray.  When  the  noose 
was  placed  around  his  neck  he  almost  fainted  and  had  to  be  sup- 
ported. 

Cora  did  not  say  a  word  or  desire  to.  He  stood  upon  the  scaffold 
during  Casey's  speech,  unmoved  and  when  the  rope  was  put  around 
his  neck  he  appeared  unconcerned.  At  twenty  minutes  past  one  the 
signal  was  given  and  the  cord  which  held  up  the  outer  ends  of  the 
scaffold  was  cut  from  the  roof  of  the  building.  Both  expired  with- 
out any  struggle.  A  perfect  stillness  and  silence  was  observed  by 
the  vast  multitude,  many  of  them  uncovered  their  heads.  The 
bodies  were  allowed  to  hang  fifty  minutes,  when  they  were  cut  down 
and  delivered  to  the  coroner  who  held  an  inquest.  That  of  Casey 
was  then  handed  over  to  the  Crescent  Engine  company,  of  which 
he  had  been  foreman;  and  on  the  succeeding  Sunday  it  was  buried 
by  that  company  accompanied  by  friends  and  others  opposed  to  the 
Vigilance  Committee,  in  the  old  grave  yard  attached  to  the  Mission 
Dolores  church.  That  of  Cora  was  given  to  his  widow  and  it  was 
buried  by  her  in  the  same  cemetery  but  with  less  ostentation.  Over 
both  elaborate  stone  monuments  were  erected — that  of  Cora  merely 
giving  his  name  and  the  time  of  his  death;  that  of  Casey  with  the 
emblems  of  the  fire  rompany.  a  declaration  that  he  had  been  mur- 
dered by  the  Vigilance  Committee  and  a  prayer  that  God  would 
forgive  his  persecutors. 


THE  TRIAL  OF  JOSEPH  HETHERINGTON  FOR 

THE     MURDER    OF    DR.    ANDREW    RANDALL 

AND  THE  TRIAL  OF  PHILANDER  BRACE 

FOR   THE  MURDER  OF  JOSEPH    B.  WEST, 

AND     OTHER     CRIMES     BEFORE    THE 

SECOND    VIGILANCE    COMMITTEE, 

SAN    FRANCISCO,    CAL.,    1856. 

THE    NARRATIVE. 

Hetherington^  was  a  gambler  who  had  acquired  quite  a 
fortune,  but  on  July  24  a  dispute  with  a  debtor  at  a  hotel  in 
the  city  ended  in  his  killing  him  with  his  pistol.  On  July 
26  his  victim  died.  The  Committee  at  once  took  charge  of 
him.  On  his  trial  it  was  found  that  three  years  before  he 
had  been  tried  for  another  murder,  but  like  every  other  man- 
slayer  in  those  days  who  had  money  he  was  acquitted.  The 
Committee  made  short  work  of  him.  On  the  afternoon  of  the 
day  his  victim  died  his  trial  began  and  three  days  later  he 
was  hanged  on  the  same  scaffold  with  Brace. 

Brace^  was  one  of  the  worst  of  the  San  Francisco  toughs. 
Young  in  years,  he  was  hardened  in  crime  of  every  descrip- 
tion, and  boasted  of  his  many  evil  deeds ;  he  was  a  thief,  a 
foot-pad  and  a  murderer.  He  had  in  various  ways  managed 
to  escape  punishment  for  his  misdeeds,  but  on  June  3  the 

iHetherington  was  of  English  birth,  aged  about  thirty-five,  unmar- 
ried and  had  come  to  California  in  1849  or  1850.  He  had  lived  in 
St.  Louis  and  New  Orleans,  was  of  a  sporting  character  and  had 
accumulated  considerable  wealth.  Some  years  before  he  had  been 
a  monte-dealer.  He  left  his  affairs  in  the  hands  of  F.  M.  and  H. 
Haight  of  St.  Louis  and  San  Francisco  who  had  been  his  lawyers. 
(See  6  Am.  St.  Tr.  p.  867.) 

2  Brace  was  a  native  of  New  York,  was  not  over  twenty-one,  large 
and  stout  of  frame,  apparently  well  educated  and  very  intelligent, 
but  versed  in  all  sorts  of  crime.  He  boasted  of  them;  said  he  was  a 
great  thief  and  stole  because  he  could  not  help  it. 
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Committee  found  him  in  the  county  jail  under  a  sentence  of 
30  days  for  larceny.  Hearing  of  the  new  Tribunal  and  of  its 
inquiries  about  him  he  made  his  escape  and  he  was  not  cap- 
tured for  some  time.  But  when  it  did  lay  hands  on  him  there 
was  no  delay;  his  trial  began  on  July  27;  he  was  sentenced 
on  the  morning  of  July  29  and  on  the  afternoon  of  that  day 
was  hanged.  He  showed  no  penitence  for  his  crimes  or  dread 
of  his  end,  but  his  brief  time  from  his  sentence  was  spent  in 
curses  and  obscenity  which  he  kept  up  until  he  was  choked 
by  the  rope  of  the  hangman. 

THE  TEIAL. 

Before  the  Second  Vigilance  Committee,  San  Francisco, 
California,  1856. 

William  T.  Coleman,  President. 

July  26. 

This  evening,  Joseph  Hetherington  was  placed  on  trial  for  the 
murder  of  Dr.  Randall,  on  the  afternoon  of  July  24,  at  the  St. 
Nicholas  Hotel.  Jules  David  for  the  Prosecution;  J.  T.  L.  Smiley 
for  the  Defense. 

Mr.  David  read  the  indictment  charging  him  with  the  murder. 
He  pleaded  not  guilty,  saying  that  he  shot  Randall  but  that  it  was 
an  affair  he  could  not  avoid;  his  life  was  in  danger  and  he  shot 
to  save  it,  as  the  Doctor  drew  first  and  fired  first. 


THE   EVIDENCE. 


in  Marin  county;  and  as  Randall 
could  or  would  not  pay  imme- 
A  large  number  of  witnesses  diately,  Hetherington  undertook 
were  examined  and  the  evidence  to  force  payment  by  hounding 
in  brief  was  as  follows:  On  Au-  him  on  every  occasion  with  in- 
gust  1,  1853  he  had  a  dispute  suits  and  threats  to  shoot.  On 
with  Dr.  John  Baldwin  about  a  the  day  in  question  about  half- 
lot  of  ground  on  Greenwich  past  three  o'clock  in  the  after- 
street;  and  upon  going  to  the  noon,  Randall  went  into  the  of- 
place  and  finding  Baldwin  in  pos-  fice  of  the  St.  Nicholas  hotel  and 
session  and  putting  up  a  fence  was  followed  by  Hetherington. 
he  had  shot  him  down  and  killed  Randall  stepped  up  to  the  coun- 
him.  He  had  been  tried  for  that  ter,  placed  his  name  upon  the 
murder;  but  acquitted.  After-  register  and  was  looking  over 
wards  he  became  a  creditor  to  a  some  letters  which  the  clerk  had 
considerable  amount  of  Dr.  Ran-  handed  him,  when  Hetherington 
dall,  a  native  of  Rhode  Island,  stepped  up,  seized  Randall  by 
about  thirty-seven  years  of  age,  the  beard  which  was  exceedingly 
who  had  large  landed  interests  long,  and  violently  jerked  him 
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five  or  six  feet  from  where  he  made  a  second  shot.    As  it  hap- 

had  been  standing,  at  the  same  pened  however  neither  took  ef- 

time    exclaiming,     "Damn    you,  feet  either  on  the  adversary  or 

I've  got  you  now,"  or  something  anybody  else.    By  this  time  Ran- 

to  that  effect.    As  he  did  so  Ran-  dall  had  got  around  the  end  of 

dall,  who  was  said  to  have  armed  the  counter  and  was  crouching 

himself  because  he  was  afraid  of  behind    it    by    the    side    of   the 

an  attack  at  any  time,  drew  his  frightened  clerk  when  Hethering- 

pistol ;     but    apparently    at    the  ton  ran  up  in  front,  reached  over 

same  instant  Hetherington  also  the  counter  with  his  pistol  and 

drew,    and    both    fired.      There  shot  Randall  in  the  left  temple, 

were  a  number  of  persons  sitting  The  wound  thus  inflicted  was  a 

or   standing   in   the  room,   who  mortal  one  and  rendered  Randall 

immediately  sought  safety  from  unconscious  in  which  condition 

random    shots,    but   before   they  he  continued  until  his  death  on 

could   get  far,   each   party  had  Saturday  morning,  July  26. 

July  27,    (Sunday) 

The  evidence  was  closed  today.  At  half -past  five  o'clock, 
after  speeches  by  counsel,  a  verdict  of  guilty  was  rendered 
and  he  was  sentenced  to  death  by  hanging,  at  such  a  time 
as  should  be  determined  by  the  Executive  Committee.  Two 
hours  afterwards  the  Board  of  Delegates  met  and  approved 
the  verdict. 

July  27. 

The  trial  of  Philander  Brace  began  today.  He  was  charged 
first  with  robbery  of  Willet  Southwick,  the  year  previous; 
second  with  shooting  and  robbing  of  H.  C.  M.  Scharff;  third, 
with  murder  of  Joseph  B.  West,  a  policeman,  in  June,  1855. 
To  all  these  charges  Brace  pleaded  not  guilty. 

Clancy  J.  Dempster^  for  the  Prosecution;  Henry  M.  Hale 
for  the  prisoner. 

A  number  of  witnesses  were  examined. 

3  "Next  to  Mr.  Coleman  stood  Clancey  J.  Dempster,  in  some  re- 
spects the  most  remarkable  man  of  the  movement.  A  New  Yorker, 
son  of  a  distinguished  clergyman,  a  portion  of  his  life  was  spent  at 
Buenos  Ayres  where  his  father  had  charge  of  the  Protestant  mis- 
sionary station;  thence  to  a  business  house  in  Baltimore  and  in 
1849  to  California  to  meet  and  be  made  a  partner  by  D.  L.  Ross 
because  of  his  business  ability.  From  his  father  he  seems  to  have 
inherited  an  evenly  balanced,  logical  mind,  untiring  and  persistent 
energy  and  no  small  degree  of  literary  talent,  with  a  love  of  the 
simple  habits  of  a  plain,  domestic  home;  from  his  mother,  a  noble. 
Christian  woman  of  good  Scotch  Presbyterian  stock,  a  sweet  amia- 
bility of  temper  aad  unselfish   devotion  to  principle.     Small   of 
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July  28. 

The  Committee  found  the  prisoner  guilty  on  the  first 
charge,  not  guilty  on  the  second  and  guilty  as  an  accessory 
on  the  third.  He  was  sentenced  to  be  hanged.  In  the  evening 
the  verdict  was  confirmed  by  the  full  Committee  and  that  the 
execution  should  take  place  the  next  day.  Brace  and  Hether- 
ington  were  brought  in  together  the  next  morning. 

Mr.  Coleman:  Philander  Brace,  stand  up.  Have  you 
aught  to  say  why  sentence  of  death  should  not  be  pronounced 
against  you? 

Brace  :    No,  except  that  I  am  innocent. 

Mr.  Coleman:  You  have  been  found  guilty  by  the  Com- 
mittee of  Vigilance  of  the  crime  of  aiding  and  abetting  in 
the  murder  of  J.  B.  "West  on  Sunday,  June  3,  1855  and  you 
are  now  sentenced  to  be  hanged  by  the  neck  until  you  are 

stature,  of  light  complexion  with  a  mild  blue  eye,  and  gentle  mein, 
he  is  the  last  person  even  a  close  observer  would  select  for  an 
inquisitor  or  pronounce  the  most  unswerving  of  a  band  of  stranglers. 
In  1856  he  was  28  but  little  more  than  boy  in  years,  yet  a  Nestor 
in  wisdom  with  marked  genious  in  certain  directions.  Light  a 
candle  and  search  the  city  diligently  and  you  will  find  no  other 
such  man.  He  was  the  moral  ideal  of  vigilance  as  compared  with 
Coleman,  who  was  the  physical.  He  was  the  delicate  spring  that 
held  and  regulated,  while  the  latter  was  the  swift  and  powerful 
engine  that  drove  the  machinery.  Call  it  a  reformation  and  he  was 
the  Melancthon  of  Coleman's  Luther;  a  revolution  and  he  was  the 
Franklin  of  Coleman's  Hancock.  Both  will  expend  themselves  to  a 
great  principle  for  the  public  good;  and  while  the  actuating  motive 
of  the  one  is  noble  the  other  is  absolutely  pure.  *  *  *  Close, 
methodical,  painstaking  and  industrious  in  business,  thorough  and 
conscientious  in  all  things.  Under  provocation  he  was  restrained, 
always  preferring  persuasion  to  force,  considerate  of  others,  though 
firm,  persistent  and  fearless  in  maintaining  the  right.  Genial, 
charitable,  companionable,  he  is  ever  on  the  watch  to  serve  and 
make  others  happy.  *  *  *  gy  instinct  and  education  he  was 
conservative.  Tradition  had  done  more  for  him  perhaps  than  for 
any  of  his  associates.  Though  of  Scotch,  puritan  stock  he  retained 
his  principles,  thanks  to  California,  in  a  great  measure  free  from 
puritan  prejudices.  *  *  *  Difficulties  seemed  only  to  nerve  him 
to  greater  effort  and  danger,  to  inspire  him  with  greater  courage. 
He  was  of  all  others  a  man  for  emergencies,  for  it  was  then  alone 
he  gave  full  rein  to  his  resources.  The  strength  as  well  as  the 
beauty  of  his  character  lay  in  the  marvelous  blending  of  modest 
demeanor  with  unflinching  courage,  of  mildness  of  speech,  vrith  force 
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dead,  and  this  sentence  will  be  carried  into  effect  at,  or  about, 
four  o'clock  p.  m.  of  this  day,  Tuesday.  And  may  the  Lord 
have  mercy  on  your  soul. 

Brace  (sneeringly)  :    Is  that  all? 

The  President  :    That  is  all. 

Brace:     Then  I  am  ready. 

The  President:  Joseph  Hetherington,  have  you  anything 
to  say  why  sentence  of  death  should  not  be  passed  upon  you 
for  the  murder  of  Dr.  Rajidall? 

Hetherington  :  I  don't  know  that  I  have  at  present.  Shall 
I  have  the  privilege  of  seeing  my  attorney? 

The  President:    Yes.    Do  you  wish  to  see  a  minister? 

of  will  and  of  that  steadfast  earnestness  which  neither  discourage- 
ment could  daunt  nor  success  intoxicate.  His  deep,  quiet  enthu- 
siasm bordered  on  the  sublime.  So  unselfish  was  it  that  although 
able  to  fill  the  highest  position,  he  was  content  with  any;  although 
keenly  alive  to  the  faults  and  failures  of  his  associates,  there  was 
nothing  captious,  fault  finding  or  unkind  in  his  criticisms.  To  shirk 
responsibility,  to  withhold  time,  thought  or  money  when  the  cause 
demanded  it,  were  as  unknown  to  him  as  obtrusiveness,  vanity  or 
affectation.  In  his  intercourse  with  his  associates,  no  less  than 
with  his  antagonists,  he  was  the  personification  of  discretion.  His 
silence  was  often  more  powerful  than  the  most  ponderous  or  per- 
suasive words  of  another.  Positive  in  opinions,  unflinching  in  the 
performance  of  what  he  deemed  his  duty  and  as  unyielding  to 
threats  as  cast  iron  to  the  blows  of  a  lady's  fan,  there  was  latent 
within  him  a  power  beyond  that  of  the  most  noisy  demonstration 
of  unloored,  riotous  forces.  *  *  *  jje  was  by  far  the  deepest 
thinker  of  them  all.  Though  elegant  to  preciseness  in  his  literary 
composition,  he  was  as  ready  to  display  his  own  weaknesses  as 
the  kindly  Horace  or  the  latter's  great  imitator,  Thackeray. 
Dempster  was  chairman  of  the  committee  on  constitution  and  by- 
laws; and  the  able  address  of  the  executive  to  the  general  com- 
mittee on  the  final  disbandment  was  written  chiefly  by  him,  Mr. 
Smiley  lending  valuable  assistance.  *  *  *  No  man  had  clearer 
or  more  direct  conceptions  of  the  rights  and  duties  of  citizens  of  a 
commonwealth  to  themselves  and  to  each  other;  and  it  was  when 
aroused  by  a  sense  of  wrong  committed  that  he  was  strongest,  most 
positive  and  most  efficient.  Then  the  absence  of  physical  vigor  was 
lost  sight  of  and  his  companions  saw  and  society  felt  only  the 
mightiness  of  his  mind.  Day  by  day  as  fresh  duties  were  laid 
upon  him  he  grew;  his  labors,  except  in  physical  application,  fer- 
tilizing his  abilities."    Bancroft  11-121. 

Mr.  Dempster  was  not  appointed  prosecutor  until  Samuel  T. 
Thompson  and  Jules  David  had  declined. 
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Hetherington  :  I  wish  to  see  a  minister  but  I  would  rather 
see  H.  H.  Haight  first. 

THE   EXECUTIONS. 

July  29. 

A  gallows  had  been  erected  on  Davis  Street  between  Sacramento 
and  Commercial  Streets.  Before  five  o'clock  every  spot  from  which  a 
view  could  be  obtained  was  crowded,  and  every  building  and  house- 
top for  blocks  was  alive  with  humanity.  The  armed  forces  of  the 
Committee  commanded  all  the  approaches  to  the  spot.  Horsemen 
guarded  the  outposts  on  the  intersection  of  the  streets  and  heavy 
ordinance  were  stationed  at  the  corners  of  the  streets,  which  were 
manned  by  the  artillery  companies.  As  far  as  the  eye  could  reach 
In  every  direction  seemed  to  be  nothing  but  a  living  mass.  At  half- 
past  five  the  Executive  Committee  were  escorted  from  the  rooms. 
The  prisoners  were  then  taken  from  their  cells  and  placed  each  in  a 
carriage  accompanied  by  a  guard  of  officers  and  driven  to  the  execu- 
tion grounds. 

Both  the  prisoners  ascended  the  scaffold  with  a  firm  step  and 
were  to  all  appearances  little  affected  by  the  awful  summons.  Both 
aided  the  officers  in  adjusting  the  noose  to  their  necks.  With  great 
coolness  they  took  off  their  neckties  and  loosened  their  shirt  collars. 
After  the  ropes  had  been  placed  on  their  necks  Brace  turned  to  his 
companion  and  extended  his  hand  which  was  taken  by  Hetherington. 
A  few  words  passed  between  them  as  if  bidding  each  other  adieu. 

Hetherington  then  proceeded  to  address  the  assembly: 

Gentlemen:  You  may  think  me  a  hardened  sinner  but  I  appear 
before  you  cool,  unconcerned  and  free.  I  am  now  about  to  meet 
my  Maker.  To  the  best  of  my  knowledge  I  never  lived  a  day  in 
my  life  that  I  was  afraid  to  meet  my  Maker  that  night.  (To  the 
reporter — Have  you  got  that?)  Do  you  think  that  I  am  boasting 
or  bragging,  gentlemen?  I  am  not.  The  Rev.  Bishop  Kipp  has 
been  with  me  all  day — ^not  all  day,  but  nearly  all. 

Brace:  Go  on,  go  on  with  what  you  have  to  say.  Here  I  am  mur- 
dered by  the  Vigilance  Committee  like  a  dog.  (To  the  Executioner) 
away,  you  d d  dog. 

Hetherington:  I  am  not  more  penitent  today  than  I  have  been 
any  day  of  my  life. 

Brace:    Go  on,  old  boss. 

Hetherington:  In  a  conversation  which  I  had  with  Mr.  O'Brien, 
two  weeks  ago,  our  conversation  turned  upon  religion,  and  I  assured 
him  that  there  never  was  a  day  in  my  life — 

Brace:  Hurry  up,  and  not  stop  so  long.  If  I  could  I  would  kick 
you  off  here.  Do  you  think  I  want  to  stand  here  and  be  stared  at  by 
these  ignoramuses?    I  wish  to  meet  my  doom  immediately. 

Hetherington:  They  tell  me  to  stop.  (Several  voices,  go  on,  go 
on,  Hetherington.) 

Hetherington:  1  have  not  disobeyed  any  of  the  rules  since  I  was 
put  in  that  house.  I  should  be  very  sorry  to  do  it;  if  you  will  say 
go  on,  I  will  go  on. 
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Brace:  Go  on,  and  brave  it  out  don't  talk  about  Dr.  Kipp.  They 
don't  want  to  know  anything  about  him. 

Hetherington:  About  my  conversation  with  Dr.  O'Brien,  it  turned 
upon  religion. 

Brace:  I'm  drunk;  so  I'm  all  right.  Go  on.  I  am  going  to  talk 
at  the  same  time.  Gentlemen,  I  hope  you  will  glut  your  murderous 
eyes  in  looking  upon  my  death  struggle.     I  will  not  be  still. 

Hetherington:  I  told  the  Doctor  I  was  prepared  to  meet  my  God 
at  any  moment;  and  furthermore,  that  I  never  lived  one  day  in  my 
life  that  I  was  not  prepared  to  meet  my  God  at  night.  Dr.  P. 
O'Brien  will  make  an  affidavit  to  that  I  think,  if  called  upon. 

Brace:  You  have  your  vengeance  gentlemen,  to  your  hearts'  con- 
tent; I  don't  care  a  d — n;  I  want  you  to  understand  that  clearly, 
fully,  and  distinctly,  gents. 

Hetherington:  The  gentlemen  have  given  orders  to  go  ahead.  I 
will  change  my  note;  and  will  merely  say,  as  orders  have  been  given 
to  stop,  that  in  the  first  difficulty  I  had  with  Dr.  Baldwin,  I  had 
to  shoot  him  in  defence  of  my  own  life. 

Brace:  I  am  Brace;  I  shall  die  murdered  by  the  Vigilance  Com- 
mittee, July  29th,  1856.  I  wish  that  clearly  and  distinctly  under- 
stood on  the  house-top,  there. 

Hetherington :  I  was  acquitted  of  that,  but  still  it  hangs  upon  me. 
I  must  stop;  but  I  will  first  add,  that  so  far  as  killing  Dr.  Randal 
is  concerned,  I  merely  asked  for  a  conversation  with  Mr.  McCorkle, 
when  he  turned  around  and  drew  his  pistol.  I  had  to  kill  him 
to  save  my  own  life.  I  have  lived  a  gentleman  all  my  life,  and  I 
will  die  a  gentleman,  though  on  the  gallows.  I  defy  any  man  in 
the  whole  world  to  prove  that  I  have  done  one  dishonorable  act  in 
my  life.  I  have  been  abused  by  the  public  press  of  this  city,  where 
I  have  resided  for  five  or  six  years,  for  some  cause  unknown  to  me. 
I  am  in  a  few  minutes  to  be  launched  into  eternity.  You  may  please 
yourselves,  notwithstanding  I  have  no  bad  feelings  towards  any 
person  living.  I  forgive  every  man  freely,  as  I  expect  my  Re- 
deemer to  forgive  me.    Lord  have  mercy  on  my  soul! 

Brace:     God  damn  it,  dry  up!     What's  the  use  talking  to  them? 

Hetherington:  I  was  going  to  make  a  remark  that  very  few 
people — 

Brace:     Go  it  old  boss! 

Hetherington:  I  have  led  a  life,  pure,  mild,  and  above  all  re- 
proach. As  to  how  I  have  been  treated,  I  will  say  for  Mr.  Gillespie 
that  he  insulted  me  very  much,  but  I  freely  forgive  him.  T.  J.  S. 
Smiley  has  been  a  friend  to  me. 

Brace:  Come,  dry  up.  What  the  hell  is  the  use  of  keeping  me 
here,  just  waiting  for  you?  I  want  to  go  through  with  it.  I  will 
roll  myself  up  in  the  American  flag,  and  die  like  a  thieving  dog. 

Hetherington:  My  witnesses  were  never  put  before  a  jury.  I 
protested  against  several  things  that  had  been  done.  I  am  satisfied 
that  no  jury  on  the  face  of  the  earth  would  have  convicted  me.  So 
far,  a  fair  trial  I  have  not  had.  I  am  not  afraid  to  meet  my  God. 
I  hope  the  Lord  will  have  mercy  on  my  soul.     I  hereby  forgive 
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every  man  on  the  face  of  the  earth.  I  ask  every  man  living  to 
forgive  me  as  freely  as  I  forgive  him.  Gentlemen,  I  am  here  before 
you  all.  Do  not  believe  that  I  am  hardened.  I  have  prayed  from 
the  day  of  my  birth  to  the  day  of  my  death.  (The  executioner  here 
stepped  up  behind  and  gently,  drew  on  the  white  cap.)  The  Lord 
have  mercy  on  my  soul.  I  will  meet  my  Saviour.  I  should  like  to 
have  seen  Fletcher  Haight,  but  that  was  denied  me.  Remember  me 
to  Fletcher  Haight  and  Henry  Haight.  Lord  have  mercy  on  my  soul. 
While  Hetherington  was  speaking  the  caps  were  drawn  over  their 
faces,  the  signal  was  given  from  the  bell  of  the  Vigilante  building 
for  the  executioner,  who,  with  mallet  and  chisel  cut  the  cord  that 
sustained  the  drop,  and  at  once  the  two  victims  were  suspended  in 
mid  air.    Death  was  almost  instantaneous. 


THE    TRIAL    OF    JUDGE     DAVID    S.    TERRY 

FOR    AN    ATTEMPT    TO    MURDER   AND    FOR 

OTHER    CRIMES,  SAN   FRANCISCO, 

CALIFORNIA,    1856. 

THE     NARRATIVE. 

On  June  21  one  of  the  Viliganee  Committee  policeman 
named  Sterling  A.  Hopkins,^  was  named  to  arrest  a  dis- 
reputable character  named  James  R.  Maloney.  He  found  him 
in  the  office  of  Dr.  Richard  P.  Ashe,  a  captain  in  the  Law 
and  Order  force  and  Naval  officer  in  San  Francisco.  With 
him  was  David  S.  Terry,^  Chief  Justice  of  the  Supreme  Court, 
who  announced  that  as  a  peace  officer,  he  forbade  the  arrest. 
Hopkins  withdrew  and  soon  returned  with  several  men  and 
finding  the  party  on  the  street,  attempted  to  seize  Maloney. 
Terry,  with  a  pistol  or  gun  interposed.  Hopkins  took  hold 
of  it  and  in  the  struggle  that  ensued  Terry  drew  a  bowie 
knife  and  stabbed  Hopkins  in  the  neck,  inflicting  a  dangerous 
wound.     Terry  and  his  friends  fled  to  the  Armory.     Word 

1  "He  appears  to  have  been  a  man  who  by  his  officiousness,  had 
foisted  himself  upon  the  Committee;  one  of  those  undesirable  char- 
acters of  whom  the  organization  had  not  yet  purged  itself."  Hittell, 
Vol.  3,  p.  568. 

2TEREY,  David  S.  (1823-1889).  Born  Todd  Co.  Ky.  His  mother 
moved  with  him  to  Texas  in  1833  and  purchased  a  cotton  planta- 
tion. He  studied  law  and  was  admitted  to  the  Texas  bar  in  1844, 
practising  law  at  Galveston  until  he  was  enlisted  in  the  Mexican 
war.  Removed  to  California  1849  and  settled  at  Stockton  where  he 
practised  until  elected  a  Judge  of  the  Supreme  Court  in  1855;  Chief 
Justice  1857-1859.  His  killing  of  Senator  Broderick  in  a  duel  prac- 
tically ostracised  him,  so  he  left  the  State  and  in  1862  joined  the 
Confederate  army  where  he  rose  to  the  rank  of  a  Brigadier  General.. 
After  the  war  he  went  back  to  Texas  and  engaged  in  business  but 
returned  to  California  and  resumed  the  practise  of  law  in  Stockton. 
Delegate  to  Constitution  Convention,  1878;  Presidential  elector, 
1880.  In  January  1885  he  married  Sarah  Althea  Hill  and  was  killed 
by  Neagle  in  August,  1889.     (See  post  p.  467.) 
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being  sent  to  the  Committee,  in  a  short  time  a  large  Vigilance 
force  surrounded  the  Armory  and  demanded  the  surrender  of 
the  two  men,  which  was  done  and  they  were  taken  to  the 
Vigilance  headquarters. 

The  following  account  of  the  killing  of  Broderick  is  taken 
from  A.  E.  Wagstaff's  History: 

David  C.  Broderick  was  born  in  the  District  of  Columbia  in  Feb- 
ruary. 1820,  and  as  a  boy  worked  with  his  father  as  a  stonecutter 
on  the  United  States  Capitol  building.  He  afterwards  joined  the 
New  York  Volunteer  Fire  Department  and  conducted  a  saloon; 
at  the  same  time  becoming  a  politician.  He  removed  to  San  Fran- 
cisco in  1849;  was  a  leader  in  organizing  the  volunteer  fire  depart- 
ment there,  "Broderick  No.  1"  being  the  name  given  one  of  the  fire 
companies  in  his  honor.  He  was  elected  a  State  Senator  in  1852  and 
subsequently  president  of  the  Senate.  He  was  elected  to  the  United 
States  Senate  in  January  1857. 

During  Terry's  incarceration  by  the  Vigilance  Committee,  Brod- 
erick did  all  in  his  power  to  assist  him  and  they  were  close  friends. 

When  the  Lecompton  convention  was  held  in  1859,  Broderick 
was  in  control  and  Terry  sought  to  be  renominated,  but  it  was 
decided  by  Broderick  that  it  would  not  be  good  policy  to  give  him 
the  nomination.  This  caused  Terry  to  deliver  a  speech  in  Sacra- 
mento in  June,  1859,  in  which  he  stated  that  the  convention  which 
refused  to  nominate  him  was  owned  by  a  man  whom  they  were 
ashamed  to  acknowledge  as  their  master.  Two  days  afterward  Brod- 
erick called  the  attention  of  D.  W.  Perley,  a  former  law  partner  of 
Terry's,  to  it  and  referred  to  Terry  as  a  "damned  miserable  ingrate" 
for  failing  to  appreciate  what  he  (Broderick)  had  done  for  him 
while  he  was  in  the  custody  of  the  Vigilantes.  He  further  stated 
that  he  had  changed  his  mind  in  regard  to  Terry's  honesty. 

Perley  challenged  Broderick  to  fight  a  duel,  but  Broderick  declined 
to  accept  the  challenge  because  he  was  about  to  enter  into  a  bitter 
political  campaign,  and  for  the  further  reason  that  Perley  did  not 
occupy  an  equally  elevated  or  responsible  position.  But  he  added 
that  when  the  campaign  was  concluded  he  would  be  prepared  to 
answer  for  any  statement  made  by  him. 

The  election  resulted  in  the  defeat  of  Broderick  by  U.  S.  Senator 
William  T.  Guinn.  Terry  then  wrote  the  following  letter  to  Brod- 
erick : 

"Oakland,  September  8,  1859. 

"Hon  D.  C.  Broderick — Sir:  Some  two  months  since,  at  the 
public  table  of  the  International  Hotel,  in  San  Francisco,  you  saw 
fit  to  indulge  in  certain  remarks  concerning  me,  which  were 
offensive  in  their  nature.  Before  I  had  heard  of  the  circumstance, 
your  note  of  20th  of  June,  addressed  to  Mr.  D.  W.  Perley,  in  which 
you  declared  that  you  would  not  respond  to  any  call  of  a  personal 
character  during  the  political  canvass  just  concluded,  had  been 
published. 
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"I  have,  therefore,  not  been  permitted  to  take  any  notice  of  those 
remarks  until  the  expiration  of  the  limit  fixed  by  yourself.  I  now 
take  the  earliest  opportunity  to  require  of  you  a  retraction  of  those 
remarks.  This  note  will  be  handed  to  you  by  my  friend,  Calhoun 
Benham,  Esq.,  who  is  acquainted  with  its  contents,  and  will  receive 
your  reply.  "D.  S.  Tekry." 

Broderick  requested  Terry  to  designate  what  remarks  were  con- 
sidered offensive.  Terry  did  so  and  the  Senator  replied  that  he  had 
made  the  statements  attributed  to  him  and  that  it  was  for  him 
(Terry)  to  judge  whether  they  afforded  good  grounds  for  offense. 
Terry  then  stated  that  he  was  left  no  alternative  but  to  demand 
the  satisfaction  usual  among  gentlemen,  and  appointed  Calhoun 
Benham,  former  district  attorney  in  San  Francisco,  to  arrange  the 
details.  Terry  then  resigned  as  Chief  Justice  of  the  Supreme  Court. 
The  seconds  met,  decided  that  pistols  should  be  the  weapons  used, 
and  that  the  time  and  place  of  the  meeting  would  be  at  sunrise, 
September  11,  1859,  near  Lake  Merced,  San  Mateo  County.  War- 
rants for  their  arrest  were  issued  and  when  the  distance  had  been 
measured  off  and  Terry  and  Broderick  were  handed  their  weapons, 
they  were  placed  under  arrest,  but  the  cases  were  dismissed  the 
next  day. 

On  the  following  morning,  September  13,  they  met  again  near 
the  same  place.  It  was  agreed  that  the  combatants  should  fire  at 
the  count  of  three,  but  at  the  count  of  one  Broderick  accidentally 
discharged  his  pistol,  the  ball  striking  the  ground  nine  feet  from 
him,  but  in  the  direction  of  Terry.  Just  at  the  count  of  "two" 
Terry  fired,  the  ball  striking  Broderick  in  the  chest.  His  frame 
trembled  like  a  ship  that  had  struck  a  rock.  He  gradually  released 
his  hold  on  his  weapon,  and  after  a  heavy  convulsion,  sank  to  the 
ground.  The  gigantic  Terry  stood  like  a  statue  with  his  arms 
folded,  closely  watching  Broderick. 

Terry  left  the  field  with  his  seconds,  ex-District  Attorney  Calhoun 
Benham  and  Thomas  Hayes,  after  whom  "Hayes  Valley"  was  named, 
and  they  proceeded  to  Terry's  home  near  Stockton.  On  the  16th 
Broderick  died,  Captain  of  Detectives  and  Ellis  procured  warrants 
for  Terry's  arrest.  Mr.  Ellis,  who  subsequently  served  as  Chief 
of  Police,  afterwards  related  his  experience  in  attempting  to  serve 
the  warrant,  as  follows: 

"Lees  and  I  procured  a  warrant  against  Terry  and  had  it  properly 
endorsed.  We  then  proceeded  to  Terry's  home.  When  we  arrived 
within  about  one  hundred  feet  of  the  house,  a  window  was  thrown 
open  and  Calhoun  Benham,  Tom  Hayes,  Sheriff  O'Neill  and  Terry 
leveled  shotguns  at  us  and  told  us  to  'halt.'  We  did  so  and  an- 
nounced that  we  were  officers  with  a  warrant  for  Terry.  He  stated 
that  he  was  certain  that  he  would  not  receive  a  fair  trial  and 
feared  violence  at  that  time,  but  agreed  to  surrender  three  days 
afterwards  at  Oakland.  Knowing  that  he  would  keep  his  word  in 
this,  as  we  also  knew  he  would  do  when  he  told  us  that  if  we 
came  nearer  to  his  house  they  would  all  shoot,  we  decided  to  allow 
him  to  dictate  terms.    He  surrendered  as  per  agreement,  and  the 


128  ^V.    AMERICAN  STATE  TRIALS. 

case  was  heard  by  Judge  James  Hardy  in  Marin  County,  a  change 
of  venue  having  been  granted  because  of  the  alleged  prejudice 
against  Terry  in  San  Francisco.  This  case  was  dismissed  but  Terry 
was  subsequently  indicted  by  the  Grand  Jury  in  San  Mateo  County. 
The  point  was  then  raised  that  he  had  been  once  in  jeopardy,  and 
that  case  was  also  dismissed." 

A  full  account  of  the  duel  is  given  in  Shuck's  Hist.  Bench  &  Bar 
of  Cal.,  pp.  245-264. 

VoLNEY  E.  Howard/  a  personal  friend  of  Judge  Terry  and 
who  had  succeeded  Sherman  as  State  Major- General,  appeared 
at  the  building  and  demanded  entry.  The  Vigilantes  who 
were  then  guarding  the  doors  denied  him  admittance.  ''Per- 
haps," remonstrated  Howard,  "you  do  not  know  who  I  am." 
"No,"  answered  the  vigilance  guard,  "we  do  not."  "WeU," 
replied  the  other,  "I  am  General  Volney  E.  Howard."  The 
guard  rejoined  that  it  made  no  difference  who  he  was  he 
could  not  pass.  Howard  inquired  if  he  wished  to  see  the  city 
laid  in  ruins.  ' '  No ' '  said  the  guard  ' '  but  you  cannot  enter. ' ' 
And  with  this  Howard  was  obliged  to  retire.  Later  he  called 
on  President  Coleman  and  several  of  his  aids,  and  attempted 
to  impress  upon  them  the  fact  that  they  and  their  associates 
were  outlaws  and  that  they  were  taking  very  unwarrantable 
responsibilities  upon  themselves  which  they  might  regret.  He 
said  that  he  would  put  them  down  in  sixty  days  if  not  before 
and  added  that  he  had  sent  on  to  the  central  government 
at  Washington  for  aid  and  that  it  would  certainly  be  forth- 
coming in  a  very  short  time.  But  in  the  meanwhile  he  desired 
to  have  an  interview  with  the  executive  committee.  But 
nothing  came  of  this  and  he  went  to  Sacramento  where  at  a 
public  meeting  he  denounced  the  Committee  and  their  arrest 
of  his  "distinguished  friend,  the  able  and  high  minded 
Justice  Terry."  And  he  reported  to  the  Governor  that  he 
had  no  doubt  but  that  "the  insurgents  aim  at  nothing  less 

sHowARD,  VoLNEY  E.  (1808-1889).  Born,  Norridgewock,  Me.; 
studied  law  and  was  admitted  to  bar;  moved  to  Mississippi;  began 
practise  in  Vicksburg;  edited  the  "Mississippian"  for  several  years; 
removed  to  San  Antonio,  Texas,  1847.  Member  of  Congress  1853; 
sent  on  mission  to  California  by  President  and  took  up  residence 
there;  died  at  Santa  Monica.  See  Biog.  Cong,  direct.  (1774-1911) 
1913. 
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than  an  entire  overthrow  of  the  State  Government  and  seces- 
sion from  the  Federal  Union. ' ' 

On  June  27  Judge  Terry  was  brought  before  the  Executive 
Committee  sitting  as  a  jury.  President  Coleman  addressed 
them  as  to  their  duties  and  then  Mr.  Smiley  read  the  charges 
preferred  by  the  indictment.  To  these  Terry  pleaded  not 
guilty.  Mr.  Smiley  then  opened  the  case  for  the  prosecution. 
A  large  number  of  witnesses  were  called  by  both  prosecution 
and  defense  and  the  testimony  was  not  closed  until  July  19. 

Terry's  position  as  a  Justice  of  the  Supreme  Court  of  the 
State  caused  many  persons,  even  members  of  the  Committee, 
to  hesitate  about  trying  him^  and  propositions  of  a  compromise 
were  brought  forward  by  prominent  and  influential  citizens. 
He  seems  to  have  at  first  agreed  to  the  proposal  that  he  should 
resign  his  office  and  leave  the  State  but  later  to  have  repu- 
diated it. 

The  Committee  learning  that  a  writ  of  habeas  corpus  was 
to  be  issued  by  the  Federal  Court  resolved  that  in  such  case 
every  effort  to  secrete  him  and  thus  avoid  collision  with  the 
United  States  authorities  should  be  resorted  to;  but  in  no 
case  should  Terry  be  surrendered.  Terry's  next  move  was  to 
attempt  to  get  Commander  E.  B.  Boutwell  of  the  United 
States  sloop-of-war  John  Adams,  then  lying  in  the  harbor  of 
San  Francisco,  to  interfere  and  thus  bring  about  on  his  own 
behalf,  the  conflict  with  the  federal  authorities  which  the  Law 
and  Order  party  had  failed  to  bring  about  on  behalf  of  the 
State.  Boutwell  seemed  to  be  not  only  favorable  to  the  pro- 
ject but  to  have  unlimited  confidence  in  himself  to  manage 
and  carry  it  out,  and  had  it  not  been  for  the  cooler  and  more 
prudent  authority  exercised  over  him  by  his  superior,  Farra- 
gut,  he  might  have  done  incalculable  damage.  He  had  first 
addressed  the  Vigilance  Committee  on  June  21  in  reference 
to  the  arrest  of  Dr.  Ashe  the  naval  officer  of  the  station,  ask- 
ing how  long  he  was  to  be  kept  in  confinement  and  asserting 
that  the  suspension  of  the  duties  of  the  naval  officer  might 

4  As  James  Dow,  a  member  of  the  Committee  very  graphically  put 
it:  "We  started  out  to  hunt  coyotes,  but  we  have  a  grizzly  bear  on 
our  hands  and  we  don't  know  what  to  do  with  it." 


1 30  ^V-    AMERICAN  STATE  TRIALS. 

embarrass  him  in  getting  to  sea  as  soon  as  he  proposed.  The 
Committee  returned  a  polite  reply  that  though  it  was  impos- 
sible to  tell  how  long  Dr.  Ashe  would  be  kept  in  custody, 
all  possible  facilities  would  be  afforded  for  the  transaction 
of  his  official  duties;  and  they  trusted  that  the  unavoidable 
circumstance  of  Ashe's  detention  would  occasion  no  incon- 
venience to  Commander  Boutwell  or  delay  the  departure  of 
his  ship. 

On  June  27  the  Governor  addressed  a  communication  to 
Boutwell  in  which  he  asserted  among  other  things,  that  Terry 
while  ''engaged  in  the  due  performance  of  his  duties  as  a 
peace  officer  of  the  State  and  in  the  defense  of  his  lawful 
rights  as  a  citizen  thereof"  had  been  assailed  by  a  body  of 
armed  men,  members  of  the  Vigilance  Committee;  that  he 
had  been  soon  afterwards  forcibly  seized  by  them,  confined 
at  their  place  of  meeting  and  held  and  deprived  of  his  liberty 
in  utter  violation  of  his  rights  under  the  constitution  of  the 
United  States  and  of  California  and  the  laws  enacted  in  pur- 
suance thereof ;  and  further,  that  from  the  condition  of  affairs 
existing  in  San  Francisco,  and  he  thought  he  might  add  in 
other  parts  of  the  state,  he  had  no  hesitation  in  saying  that 
Terry's  life  was  in  imminent  danger  and  peril  from  the  law- 
less violence  of  the  Vigilance  Committee;  that  it  was  wholly 
beyond  the  ei\dl  or  military  power  of  the  state  to  protect 
him  from  such  threatened  violence  without  the  resort  to  means 
which  would  in  all  probability  involve  the  state  in  civil  war — 
a  calamity  greatly  to  be  deprecated;  and  that  therefore  in 
the  name  and  by  authority  of  the  power  vested  in  him  as 
governor  of  the  State  of  California  he  asked  at  his  hands 
and  with  the  power  and  means  under  his  command,  the  pro- 
tection and  security  of  the  said  Terry  from  all  violence  or 
punishment  by  said  committee  or  any  other  power  "except 
such  punishment  as  may  be  inflicted  on  him  in  due  course  of 
law." 

Boutwell  thereupon  wrote  to  the  Committee  informing 
them  that  they  were  either  in  open  rebellion  against  the  laws 
of  their  country  and  in  a  st-ate  of  war,  or  they  were  an  asso- 
ciation of  American  citizens  combined  together  for  the  pur- 
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pose  of  redressing  an  evil,  real  or  imaginary  under  the 
suspension  of  the  laws  of  California.  If  they  occupied  the 
position  of  being  in  a  state  of  war  he,  as  an  offiicer  of  the 
United  States  requested  them  to  deal  with  Judge  Terry  as  a 
pension  of,  or  against,  the  laws  of  California,  they  ought— 
if  they  desired  to  occupy  the  position  of  acting  under  a  sus- 
pension of  or  against  the  laws  of  California,  they  ought — 
from  a  desire  to  conform  to  the  requirements  of  the  constitu- 
tion, from  a  regard  to  justice  and  above  all  from  a  desire  to 
avoid  the  shedding  of  American  blood  by  American  citizens 
on  American  soil — to  surrender  Terry  to  the  lawful  authority 
of  the  state.  They  were  familiar,  he  doubted  not,  with  the 
case  of  Kostza;  and  if  the  action  of  Captain  Ingraham  in 
interfering  to  save  the  life  of  Kostza  who  was  not  an  Ameri- 
can citizen,  met  the  approbation  of  his  country,  how  much 
more  necessary  was  it  for  him  to  use  all  the  power  at  his 
command  to  save  the  life  of  a  native  born  American  citizen 
whose  only  offense  was  believed  to  be  an  effort  to  carry  out 
the  law,  obey  the  governor's  proclamation  and  the  defense  of 
his  own  Kfe.  The  attack  of  the  policeman  of  the  Vigilance 
Committee,  who  perhaps  would  have  killed  Terry  if  Terry  had 
not  wounded  him,  was  clearly  without  sanction  of  law.  They 
should  therefore  pause  and  reflect  before  they  condemned  to 
death  in  secret  an  American  citizen  who  was  entitled  to  a 
public  and  impartial  trial  by  a  judge  and  jury  recognized 
by  the  laws  of  the  country.  He  trusted  they  would  appreciate 
his  motives  and  consider  his  position  and  prayed  that  some 
arrangement  should  be  made  by  which  peace  and  quiet  might 
be  restored  to  the  excited  community. 

The  Committee  replied  to  Boutwell  that  it  had  submitted 
the  whole  of  his  correspondence  with  them  to  his  superior 
officer,  Captain  Farragut.  The  result  was  a  characteristic 
rebuke  from  Farragut,  severe  though  polite,  written  the  next 
day.  Farragut  wrote  that  he  had  received  from  the  Vigilance 
Committee  all  the  correspondence  and  an  additional  note 
requesting  his  interposition.  He  went  on  to  say  that  although 
he  agreed  with  him  in  the  opinions  expressed  in  the  corre- 
spondence in  relation  to  the  constitutional  points  involved, 


132  XV'    AMERICAN  STATE  TRIALS. 

he  could  not  agree  that  he,  Boutwell,  had  any  right  to  inter- 
fere in  the  matter  of  the  Vigilance  Committee  in  any  respect. 
The  constitution  required  before  there  could  be  any  inter- 
ference on  the  part  of  the  general  government,  that  the  state 
legislature  should  be  convened  if  possible;  and  only  in  case 
it  was  not  possible  to  convene  the  legislature,  could  there  be 
any  interference  on  the  application  of  the  state  executive. 
He  had  seen  no-  reason  why  the  legislature  could  not  have  been 
convened  long  before;  yet  it  had  not  been  done  nor  had  the 
governor  taken  any  steps  that  he  knew  of  to  call  them 
together.  In  all  cases  within  his  knowledge  the  government  of 
the  United  States  had  been  very  careful  not  to  interfere  with 
the  domestic  troubles  of  the  states  when  they  were  strictly 
domestic  and  there  was  no  collision  with  United  States  laws; 
and  it  had  always  been  studious  to  avoid  as  much  as  possible 
collision  with  state-rights  principles.  The  commentators 
agreed  that  a  reference  to  the  President  by  the  state  legisla- 
ture and  executive  was  the  great  guarantee  of  state  rights. 
He  added  that  he  felt  no  disposition  to  interfere  with  Bout- 
well's  command;  but  so  long  as  Boutwell  was  within  the 
waters  of  Farragut's  command  it  became  his  duty  to  restrain 
him  from  doing  anything  to  augment  the  very  great  excite- 
ment in  the  distracted  community,  until  they  received  instruc- 
tions from  the  government.  "All  the  facts  of  the  case,"  he 
said  in  conclusion,  ' '  have  been  fully  set  before  the  government 
by  both  parties  and  we  must  patiently  await  the  result. ' ' 

Boutwell  replied  to  Farragut,  defending  his  action  as  dic- 
tated by  humanity  and  a  conscientious  discharge  of  his  duty 
and  stated  that  as  he  did  not  wish  to  augment  the  excitement 
that  existed  by  his  presence  he  would  take  to  sea  at  once.  To 
which  Farragut  replied:  "You  will  not  sail  until  these 
arrangements  are  made,  nor  until  further  orders  from  me,  as 
your  presence  may  be  necessary  in  the  harbor.  You  will 
receive  on  board  Judge  D.  S.  Terry  for  his  personal  safety, 
should  any  arrangement  be  accomplished  to  that  end. ' ' 

Terry  pleaded  his  own  case,  reiterating  what  he  had  main- 
tained from  the  beginning,  that  he  merely  had  resented  an 
insult  and  defended  his  life.     The  Court  was  anxious  to  be 
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rid  of  him  now  that  he  no  longer  was  a  potential  murderer, 
for  Hopkins  had  recovered  from  his  wound,  and  not  only  in 
his  own  person,  but  as  a  State  officer  had  been  punished  by 
much  humiliation  and  loss  of  prestige.  He  was  found  guilty 
on  the  first  charge.  Upon  the  second  charge  the  committee 
pronounced  him  "guilty  of  assault."  The  sentence  was  in 
these  words : 

Whereas  David  S.  Terry  having  been  convicted,  after  a 
full,  fair  and  impartial  trial  of  certain  charges  before  the 
Committee  of  Vigilance,  and  the  usual  punishments  in  their 
power  to  inflict  not  being  applicable  in  the  present  instance, 
therefore  be  it  declared  that  the  decision  is  as  follows :  That 
the  said  David  S.  Terry  be  discharged  from  custody;  that 
in  their  opinion  the  interests  of  the  State  imperatively  demand 
that  the  said  Terry  should  resign  his  position  as  Judge  of 
the  Supreme  Court ;  that  this  resolution  be  read  to  David  S. 
Terry  and  he  forthwith  be  discharged  from  the  custody  of 
the  Committee  of  Vigilance. 

On  August  7  the  sentence  was  read  to  him.^ 

Boutwell  received  the  Justice  on  board  the  John  Adams 
and  fired  a  salute  in  his  honor.  As  soon  as  possible  he  took 
the  boat  for  Sacramento,  where,  though  he  did  not  resign  his 
office,  he  remained  quiet  for  a  while,  to  emerge  later  in  a 
far  more  important  and  terrible  role.® 

5  There  is  no  doubt  that  he  owed  his  discharge  not  merely  to  the 
fact  that  he  was  a  white  elephant — for  many  members  of  the  com- 
mittee refused  to  consider  the  dignified  position  he  held  on  the 
bench — but  to  the  utter  and  universal  contempt  which  Hopkins  had 
managed  to  inspire.  He  strutted  about  like  a  swollen  turkey-cock 
as  soon  as  he  was  able  to  be  out  and  while  still  in  bed  had  held 
daily  receptions.  Finally  he  appeared  before  the  Vigilance  Commit- 
tee and  offered  to  compromise  with  Terry  on  a  money  basis.  The 
executive  committee,  disgusted  that  such  a  creature  should  have 
crept  into  their  ranks,  were  the  more  inclined  to  be  lenient  with 
Terry  who  at  least  was  a  man.     Atherton   (G).  p.  216. 

6  Tlie  killing  of  Senator  Broderick,  see  ante  p,  126, 
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THE  TRIAL/ 

Before  the  Second  Vigilance  Committee,  San  Francisco, 
California,  1856. 

Hon.  William  T.  Coleman/  President. 

June  27. 

Today  the  trial  of  Terry  began.  It  was  resolved  that  the 
trial  should  be  governed  by  the  same  rules  which  had  been 
adopted  in  the  Casey  case,  provided  however  that  no  vote  of 
the  executive  committee  inflicting  the  death  penalty  should  be 
binding  unless  passed  by  two-thirds  of  those  present  and  the 
trial  jury  should  not  be  less  than  twenty-six  members  or  two- 
thirds  of  the  whole  body.  The  order  of  trial  is  first,  a  state- 
ment of  the  prosecution ;  second,  evidence  for  the  prosecution ; 
third,  statement  of  the  defense;  fourth,  evidence  for  the 
defense ;  fifth,  speech  of  counsel  for  the  defense ;  sixth,  speech 
of  Terry  if  he  desired  to  make  one;  and  seventh,  closing 
speech  of  prosecuting  attorney. 

Thomas  J.  L.  Smiley,  for  the  Prosecution ;  Miers  F.  Truett, 
for  the  Prisoner. 

The  following  indictment  was  read  to  the  prisoner: 

The  People  v.  D.  S.  Terry. 

1.  David  S.  Terry  is  charged  with  resisting  with  violence  the 
officers  of  the  Vigilance  Committee  while  in  the  discharge  of  their 
duties. 

2.  David  S.  Terry  is  also  charged  with  committing  an  assault 
with  a  deadly  weapon  with  intent  to  kill,  upon  Sterling  A.  Hopkins, 
a  police  officer  of  the  Committee  of  Vigilance,  on  the  21st  day  of 
June  1856.  David  S.  Terry  is  also  charged  with  breaches  of  the 
peace  and  attacks  upon  citizens  while  in  discharge  of  their  duties, 
as  follows: 

3.  In  1853,  an  attack  on  Mr.  Evans,  a  citizen  of  Stockton. 

4.  An  attack  on  Mr.  Roadhouse,  a  citizen  of  Stockton,  while  in 
the  Court  House. 

7  Bibliography.  "Trial  of  David  S.  Terry  by  the  Committee  of 
Vigilance,  San  Francisco.  San  Francisco,  R.  C.  Moore  and  Co., 
Printers,  Alta,  California.  Newspaper  Office,  124  Sacramento 
Street,  near  Montgomery.     1856." 

And  see  ante  p.  125. 

8  See  ante  p.  61. 
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5.  An  attack  on  Mr.  King,  a  citizen  of  Stockton,  at  the  Charter 
election. 

6.  In  1853,  resistance  of  a  writ  of  haheas  corpiis,  by  which 
William  Roach  escaped  from  the  custody  of  the  law  and  the  infant 
heirs  of  the  Sanchez  family  were  defrauded  of  their  rights. 

7.  In  1853,  an  attack  on  J.  H.  Purdy,  in  San  Francisco. 

The  President  :    Are  you  guilty  or  not  guilty  ? 
Terry:    I  am  not  guilty  of  any  crime  whatever. 
Mr.  Smiley  began  his  opening  address  at  10 :50  and  closed 
at  11 :05. 


THE  WITNESSES  FOR  THE  PROSECUTION 


D.  W.  Barry:  Am  a  copying 
clerk  in  Wells  Fargo  office.  About 
2  last  Saturday  Mr.  Hopkins 
asked  me  to  assist  him  in  arrest- 
ing Maloney  and  Phillips.  Baugh 
went  with  us.  Hopkins  went  up- 
stairs. I  stood  on  the  corner; 
Hopkins  came  down,  borrowed 
Dr.  Cole's  horse  and  went  to  the 
rooms  for  help.  Hilliard  went 
up  and  soon  came  down  stairs, 
then  Dr.  Ashe  came  down,  went 
round  the  corner  and  returned 
with  a  double  barreled  shot  gun, 
went  up  stairs  and  in  a  moment 
six  men  came  down  with  guns; 
the  ones  I  knew  were  Judge 
Terry,  Dr.  Ashe,  Maloney,  and 
Ham.  Bowie.  Then  Hopk;ins 
came  up  on  horseback.  I  told 
him  what  I  had  seen  and  asked 
him  what  we  should  do;  "take 
them"  he  said.  So  we  started 
after  them,  on  the  run.  Saw 
Terry  present  the  gun  at  Hop- 
kins and  the  latter  seize  it;  ran 
to  assist  him  and  saw  Ashe  put 
his  gun  cocked  to  Bovee's  breast 
who  knocked  it  aside  and  put  his 
revolver  to  Ashe's  ear  who 
turned  pale  and  said  "don't 
shoot."  Someone  I  do  not  know 
pointed  his  gun  at  my  ear;  I 
pushed  it  aside — drew  my  pistol 
and  made  Mm  drop  it;   turned 


and  saw  that  Bovee  was  clear 
of  Ashe  and  saw  Terry  in  the 
act  of  drawing  a  knife  from 
Hopkins'  neck.  Hopkins  stag- 
gered and  cried  "I'm  stabbed, 
take  them,  Vigilants."  Teri-y 
then  started  for  the  armory,  Bo- 
vee and  I  after  him  but  they 
would  not  let  us  in;  heard  only 
one  pistol  report  and  that  was 
after  Terry  and  Hopkins  were 
in  collision.  Terry  had  a  gun, 
heard  it  was  a  rifle,  thought  it 
was  a  shot  gun.  When  we  fol- 
lowed the  men  at  first  they  kept 
turning  and  pointing  their  guns 
at  us;  they  seemed  to  be  pro- 
tecting Maloney,  theirs  .  was  a 
larger  party  than  ours.  Hopkins 
seemed  to  snatch  the  gun  solely 
to  protect  himself.  He  showed 
us  the  order  of  arrest  issued  by 
the  Committee  before  we  started. 
Did  not  see  him  use  a  weapon 
at  any  time  that  day. 

Horace  A.  Russell:  Was  one 
of  the  party  detailed  to  arrest 
Maloney.  We  went  to  Dr.  Ashe's 
office  over  Palmer  and  Cook's 
Banking  house.  He  asked  for 
Maloney  who  said,  "come  in- 
side." Hopkins  went  in  but  Dr. 
Ashe  locked  me  out.  Heard 
them  talk  and  then  Ashe  put 
Hopkins  out  saying,  "tell  your 
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Committee  they  can't  arrest  any- 
one in  my  office."  Then  Hopkins 
went  on  a  horse  for  more  men. 
Then  Ashe  came  out,  went  back 
with  the  gun  and  the  crowd 
came  out  as  related  by  last  wit- 
ness. When  Hopkins  got  back 
we  followed  them,  he  ahead  on 
the  run,  Dr.  Ashe  and  Judge 
Terry  were  in  the  rear  of  their 
party,  both  with  double  barreled 
shot  guns.  Terry  prevented  with 
his  gun,  Hopkins  passing  him, 
did  not  hear  what  he  said  for  I 
had  tackled  Ashe  and  pulled  a 
pistol  from  him  while  Bovee  got 
hold  of  his  gun.  Nugent,  a  po- 
lice officer,  caught  hold  of  the 
gun  also  and  struck  my  arm 
which  caused  my  pistol  to  dis- 
charge. Then  I  saw  Terry  and 
Ashe  run  up  the  street  and  go 
in  the  Armory.  I  placed  men 
around  it  until  they  were  taken 
prisoners.  I  saw  nothing  of  the 
stabbing  as  I  was  occupied  with 
Ashe;  heard  another  pistol  shot 
besides  mine;  Terry's  party 
could  easily  have  escaped  to  the 
Armory  without  resisting  the 
Vigilance  Officers;  none  of  our 
party  displayed  any  arms  or 
made  any  threats;  when  Terry 
interfered  with  Hopkins  he  was 
trying  to  cover  the  retreat  of 
Maloney.  Do  not  know  if  Hop- 
kins presented  the  order  of  ar- 
rest to  Maloney  as  I  could  not 
hear  through  the  door.  When 
Hopkins  grabbed  Terry's  gun 
they  had  a  struggle  for  it,  he  got 
it  out  of  Terry's  hands  I  think. 

James  Bovee:  Was  one  of  the 
party  ordered  to  arrest  Maloney. 
Was  with  Hopkins  as  we  chased 
the  men  with  the  guns.  As  we 
closed  on  them  I  said  to  him, 
"Are  you  going  to  arrest  a  man 
out  of  that  party  at  all  ha- 
zards?"    He  said   "Yes."     Then 


two  or  three  of  them  turned  and 
pointed  their  guns  at  us;  one  of 
them  asked  me  if  I  was  a  friend; 
as  Hopkins  attempted  to  pass  he 
was  stopped  by  Terry's  gun 
which  he  grabbed  by  the  barrel. 
Just  then  Ashe  turned  his  gun 
on  Hopkins  and  I  rushed  up, 
caught  hold  of  it,  drew  my  pistol 
to  his  head  and  told  him  to  let 
go  of  the  gun.  I  then  turned 
and  saw  Terry  with  a  large 
knife  in  his  hand  raised  above 
the  shoulder;  I  brought  my  gun 
up  to  my  shoulder  to  fire  at 
Terry  when  Nugent  rushed  up, 
caught  hold  of  it  and  said,  "For 
God's  sake  don't  fire."  I  looked 
and  saw  the  knife  go  down  and 
heard  a  pistol  shot;  then  Hop- 
kins came  up  with  his  hand  on 
his  neck.  I  followed  them  to 
the  Armory;  made  no  threats 
and  heard  none  from  our  party; 
I  took  hold  of  Ashe's  gun  be- 
cause he  was  pointing  it  at  Hop- 
kins. Think  Terry  said  when 
Hopkins  closed  on  him  "You 
can't  arrest  a  man  out  of  this 
party." 

H.  A.  Thompson:  About  June 
1,  going  to  Sacramento  on  the 
Antelope,  men  were  talking  In 
the  cabin  about  the  Vigilance 
Committee.  The  prisoner  was 
one  and  I  heard  him  say  that  he 
was  opposed  to  it,  that  he  had 
been  in  San  Francisco  at  a 
friend's  house  for  some  days  ex- 
pecting it  to  search  it,  and  that 
he  would  have  shot  the  first  man 
that  entered  the  house  for  that 
purpose. 

John  Hanna :  Am  a  merchant. 
On  Saturday  afternoon,  being  on 
the  street,  I  followed  the  men 
running,  with  Mr.  Hopkins  lead- 
ing, then  saw  him  wrestling  to 
get  a  gun  which  Terry  had 
pointed  at  him,  at  the  same  time 
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I  saw  Bovee  take  hold  of  Ashe's 
gun.  I  grabbed  Ashe  and  then 
saw  Terry  raise  his  hand  over 
Hopkins  with  a  dirk  in  it;  Hop- 
kins I  saw  trying  to  go  up  the 
street  when  Terry  stopped  him 
with  his  gun;  when  Terry  raised 
the  knife  I  thought  I  saw  a  pis- 
tol in  his  other  hand. 

Edmund  J.  Saulshury:  Saw 
the  men  come  out  of  Palmer 
Cook  building  with  guns  in  their 
hands;  saw  Hopkins  rush  into 
the  crowd  and  take  hold  of 
Terry's  gun.  Saw  no  arms  pre- 
sented by  Hopkins'  party  except 
the  pistol  Bovee  put  to  Ashe's 
ear.  If  Terry's  gun  had  been 
discharged  as  Hopkins  grabbed 
it  he  would  have  been  shot  I 
think.  I  heard  only  one  pistol 
report. 

Joseph  C apprise:  Am  a  car- 
penter. I  followed  Hopkins  after 
the  men  to  assist  him.  Saw  him 
take  hold  of  Terry's  gun,  and 
sprang  and  grasped  it  by  the 
breach;  noticed  the  gun  was 
cocked.  Just  then  a  pistol  in 
Russell's  hand  went  off  and  the 
ball  went  through  my  coat.  At 
this  instant  I  saw  a  knife  in 
Terry's  hand,  and  a  little  later 
saw  Hopkins  go  down  the  street 
with  his  hand  to  his  neck  and 
his  fingers  bloody.  Did  not  see 
the  blow  struck;  his  hand  was 
falling  when  I  saw  the  knife. 

John  Lord:  From  the  door  of 
my  grocery  store  on  Saturday 
afternoon  I  saw  a  large  and  a 
small  man  in  a  crowd  scuffling 
with  a  gun,  the  large  man 
seemed  to  be  shoved  off  the  side- 
walk, he  then  drew  a  knife  and 
stabbed  the  small  man  through 
the  coat  collar;  he  then  ran  up 
the  street  with  the  knife  in  his 
hand.  The  large  man  I  recog- 
nize as  the  prisoner. 


David  JacoH:  Am  a  pedlar. 
Saturday  afternoon  I  saw  the 
crowd  with  guns  followed  by 
Hopkins  and  some  others.  Saw 
Dr.  Ashe  scuffling  for  his  gun, 
heard  a  pistol  shot  and  saw  Hop- 
kins coming  up  the  street  with 
his  hand  on  his  neck;  supposed 
he  had  been  shot. 

Albert  Camp:  Am  a  copper- 
smith. Working  in  my  shop  Sat- 
urday afternoon  I  saw  a  crowd 
of  men  scuffling;  some  of  them 
had  guns;  saw  a  small  man 
wrest  a  shot  gun  from  a  large 
man,  then  the  large  man  took 
out  a  large  bowie  knife  about  12 
Inches  long  and  about  3  fingers 
broad — an  ugly  looking  one — 
and  I  thought  he  struck  the 
small  man  through  the  head 
with  it.  The  prisoner  is  the 
large  man;  the  small  man  ran 
up  the  street  bleeding  profusely. 

Michael  Hilt:  Saw  the  scuffle 
described  by  the  Avitnesses.  When 
Hopkins  grabbed  Terry's  gun  he 
had  no  weapon  in  his  hand; 
know  he  did  not  take  hold  of 
him  by  the  throat  or  hair.  When 
he  fell  the  rest  of  the  party  with 
guns  ran  to  the  Armory. 

Joseph  W.  Galloway  (a  boy), 
John  D.  Hildreth  (a  provision 
merchant),  E.  S.  Desrosier  and 
Modeste  A.  Dafton  (Frenchmen), 
Ira  Mar  den  (coffee  merchant),  J. 
W.  Cartivright  (painter),  A.  J. 
Tabor  (grocer),  C.  W.  Orannis 
(bookkeeper),  Henry  Frank 
(baker),  Richard  E.  Easton 
(stevedore)  and  Lewis  Rosenthal 
who  each  witnessed  the  affray 
from  the  sidewalk  or  from  the 
doors  of  their  shops,  corrobo- 
rated the  foregoing  witnesses  as 
to  the  first  group  of  men  having 
guns  and  pointing  them  at  their 
pursuers,  as  they  retreated,  as 
to   the  struggle  between   Bovee 
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and  Ashe  and  Hopkins  and 
Terry  for  the  possession  of  the 
guns,  as  to  the  pistol  firing  and 
as  to  the  stabbing  of  Hopkins  by- 
Terry. 

R.  B.  Cole:  Am  a  surgeon 
and  was  called  on  to  attend  to 
Mr.  Hopkins  within  10  minutes 
after  he  was  wounded;  found 
him  bleeding  very  profusely.  It 
was  a  knife  wound  in  the  neck. 
The  force  must  have  been  con- 
siderable as  it  penetrated  6  lay- 
ers of  cloth,  was  four  or  five 
inches  in  depth  and  penetrated 
the  larynx  or  upper  part  of  the 
windpipe  and  severed  a  large 
branch  of  the  carotid  artery;  I 
arrested  the  hemorrhage  tempo- 
rarily. The  other  surgeons  who 
arrived  later  advised  deferring 
the  operation  to  which  I  con- 
sented. Four  hours  later  when 
I  saw  him  next  he  was  bleeding 
internally,  his  respiration  difii- 
cult.  We  now  agreed  that  a 
speedy  operation  was  necessary 
which  I  performed.  Some  of  the 
dangers  of  his  case  have  now 
(June  30)  passed,  but  his  condi- 
tion is  still  critical. 

S.  A.  Hopkins  (his  evidence 
was  read  as  taken  before  a  no- 
tary public) :  On  the  afternoon 
of  Saturday,  June  21,  I  went  to 
Dr.  Ashe's  office  over  Palmer  and 
Cook's  bank,  with  a  paper  from 
the  Committee  for  the  arrest  of 
Maloney  and  Phillips.  Saw  Ma- 
loney  sitting  at  a  table  with  sev- 
eral others  and  told  him  I 
wanted  to  speak  to  him  if  he 
would  step  to  the  door.  He  an- 
swered, if  I  wanted  to  speak  to 
him  I  must  come  in.  I  stepped 
in  and  told  him  of  the  warrant 
and  that  I  wanted  him  at  once. 
Somebody  locked  the  door,  an- 
other man  presented  a  pistol  at 
my  head  and  Judge  Terry  drew 


a  knife;  Dr.  Ashe  exclaimed  that 
no  one  could  be  arrested  in  his 
office,  so  I  withdrew,  left  some 
of  my  aids  to  watch,  borrowed  a 
horse  from  Dr.  Cole  and  rode  to 
the  Committee  rooms  where  I 
was  told  to  go  right  back  and 
they  would  send  help.  When  I 
got  back  Mr.  Russel  told  me  that 
the  party  had  left  and  we  fol- 
lowed catching  up  with  them  at 
the  Engine  house.  The  first  one 
that  stopped  me  was  Terry;  he 
put  his  gun  up  against  me;  told 
him  that  I  didn't  want  anything 
of  him,  that  I  wanted  Maloney. 
He  placed  the  muzzle  against  my 
body,  but  I  wrenched  it  from  his 
hands  and  as  I  threw  my  back 
against  him,  he  stuck  a  knife 
into  me.  I  left,  going  down  the 
street  with  the  gun  in  one  hand, 
holding  the  wound  with  the  other 
and  bleeding  at  the  mouth;  told 
the  people  that  Terry  had 
stabbed  me,  to  go  on  and  arrest 
Maloney. 

I  did  not  have  hold  of  Terry's 
coat,  hair  or  person  at  any  time. 
It  took  both  hands  to  take  care 
of  the  gun.  I  had  the  warrant 
with  me  all  the  time. 

M.  R.  Evans:  Lived  in  Stock- 
ton in  1849-51,  I  opposed  the 
prisoner  as  Mayor  and  he  became 
my  enemy.  Christmas  eve, 
though  ill,  I  went  to  a  party  at 
a  friend's  house — Mrs.  McPher- 
son.  Going  to  the  door  I  saw 
my  porter  standing  there,  so 
badly  cut  and  disfigured  that  I 
hardly  knew  him.  Told  him  to 
go  home  and  was  walking  with 
him  when  I  was  hit  on  the  head 
with  a  pistol  by  Judge  Terry. 
Mr.  Ashe,  Mr.  Perley  and  Mr. 
Lubbock  fell  on  me  and  beat  me 
with  clubs  and  pistols  until  I 
was  senseless.  Heard  Terry  say 
several  times,  "kill  the  damned 
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son  of  a  b ."     My  head  was 

badly  cut  and  I  could  not  leave 
my  house  for  several  weeks. 
Terry's  character  was  not  good 
in  Stockton.  Knew  of  his  being 
engaged  in  several  personal  dif- 
ficulties. His  reputation  was 
that  of  a  quarrelsome,  ugly, 
fighting  man,  whose  pistol  was 
out  on  all  occasions  and  was  in 
the  habit  of  drawing  his  knife 
upon  people. 

John  H.  Purdy:  In  September 
1853  a  man  came  into  my  office 
in  this  city  and  asked  me  if  I 
was  the  editor  of  the  paper  he 
held  in  his  hand.  I  said,  yes. 
He  pointed  to  a  letter  in  it  and 
demanded  the  name  of  the  writ- 
er. I  said  it  was  a  private  letter 
and  I  could  not  give  it.  He  said 
he  would  hold  me  responsible, 
would  have  the  name  or  my  life. 
I  told  him  he  couldn't  have  the 
name;  he  drew  a  cane  and  as  he 
struck  I  threw  up  my  left  arm 
and  received  the  blow  upon  it. 
I  at  the  same  time  caught  the 
cane  and  wrested  it  from  him. 
As  I  struck,  Mr.  Perley  reached 
forward  and  took  the  cane.  At 
the  same  time  my  assailant 
threw  back  his  right  arm.  I  let 
go  the  cane  in  order  to  fend  off 
the  anticipated  blow.  Instead  of 
striking  with  his  fist  he  seized 
his  knife  and  raised  it  to  the  full 
extent  of  his  arm  and  then  with 
the  knife  drawn  he  said:   "Now, 

d n  you,  give  me  that  name 

or  I'll  take  your  life."  He  held 
the  knife  drawn  for  a  moment 
suspended  and  I  reached  round 
twice  and  the  second  time  suc- 
ceeded in  grasping  his  arm  and 
bringing  it  down  to  his  side.  I 
had  called  out  "police"  and 
"murder"  and  just  here  a  police- 
man came  in.  He  refused  to  be 
arrested;  told  the  policeman  not 


to  lay  his  hands  on  him  but  to 
tell  him  where  he  wanted  him 
to  go  and  he  would  go.  After 
we  were  separated  by  the  police- 
man and  while  a  few  words  were 
passing  between  them,  he  raised 
his  fist  suddenly  and  struck  me 
in  the  mouth.  At  some  period 
during  the  scuffle,  I  do  not  know 
when  or  how,  my  head  was  cut 
slightly.  The  first  I  knew  of  it 
was  as  I  stooped  down  to  pick 
up  my  wig.  I  found  the  blood 
running  dovra  over  my  forehead. 
There  were  other  persons  then 
at  the  door;  Mr.  Fargo  I  think 
was  one.  The  article  was  a  po- 
litical one;  it  did  not  reflect  on 
Terry's  honesty. 

D.  C.  Fargo:  Had  an  office  in 
the  same  building  as  Mr.  Purdy. 
Terry  came  in  one  day  and  in- 
quired where  his  room  was.  I 
told  him  and  he  went  there  with 
three  other  men.  The  next  thing 
I  heard  was  Mr.  Purdy  hallooing 
murder;  went  immediately  to  the 
room.  Mr.  Terry  had  one  hand 
hold  of  Mr.  Purdy's  throat  with 
a  knife  drawn  in  the  other;  took 
hold  of  his  arm  and  the  knife 
out  of  his  hand.  He  asked  Mr. 
Purdy  for  the  author  of  the  pub- 
lication and  Purdy  replied,  "I 
cannot  give  it  to  you."  He 
(Terry)  struck  him  In  the  face 
with  his  fist.  When  I  first  went 
in  there  was  blood  running  from 
the  top  of  Purdy's  head.  Terry 
had  a  knife  in  his  hand  but  I 
didn't  see  him  use  it.  Terry 
asked  Purdy  for  the  author  of 
the  publication  and  when  he  said 
he  couldn't  give  it  Terry  said, 
"I'll  kill  you"  and  struck  him 
with  his  fist.  Then  the  police 
came  in  and  took  him  away. 

L.  Villinger:  Was  a  watch  re- 
pairer in  Stockton.  Judge  Terry 
brought  me  a  watch  to  repair; 
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told  him  it  would  cost  $12;  he 
objected  and  I  agreed  to  do  it 
for  $5;  but  I  said  I  would  do  it 
as  well  as  I  could  for  the  price. 
When  he  came  for  it,  he  left  me 
only  $4  and  came  in  later  and 
said  it  did  not  go  well.  I  told 
him  he  could  not  expect  better 
for  the  price  and  that  he  had 
not  paid  me  what  he  agreed.  He 
replied  that  he  did  give  me  $5 
and  drew  his  pistol  and  endeav- 
ored to  strike  me  with  it  on  the 
head,  but  the  distance  he  was 
from  me  prevented  it.  My  wife, 
who  was  in  the  back  room,  came 
out  and  asked  him  what  he 
meant  by  coming  into  the  house 
and  acting  so  with  his  pistol. 
He  said,  "Madam  you  may  thank 
God  you  were  sitting  there  or 
this  man  would  have  had  this 
pistol  through  his  brain."  A 
crowd  now  collected  in  the  house 
and  my  wife  urged  them  to  put 
Terry  out  or  arrest  him.  Terry 
said,  "There  are  not  men  enough 
in  Stockton  to  put  me  out  of 
this  house."  He  soon  went  out 
of  his  own  accord.  Speaking  of 
the  matter  to  Dr.  McLean,  my 
landlord,  and  asking  him  what  I 
should  do,  he  said  to  me  to  pre- 
pare myself  and  if  Terry  came 
there  again  to  shoot  him  at 
once,  that  nothing  could  happen 
to  me  for  it,  for  he  saw  some  of 
the  affray.  I  thought  it  unsafe 
to  stay  in  Stockton,  so  I  sold 
out  and  left. 

Mr.  Smiley  produced  a  certified 
copy   of  the  indictment   by  the 


grand  jury  of  Joaquin  County  of 
David  S.  Terry  for  an  assault 
with  a  deadly  weapon  on  Joseph 
Roadhouse,  on  March  17,  1851. 
Also  the  verdict  of  guilty  with 
a  fine  of  one  dollar. 

Lemtiel  Lyon :  Am  a  merchant 
in  Stockton;  many  of  Judge 
Terry's  associates  are  classed 
among  the  worst  people  in  Stock- 
ton. Can't  say  that  he  himself 
has  ever  borne  a  really  bad  char- 
acter, aside  from  his  associations. 
Never  saw  him  commit  an  as- 
sault upon  any  one.  Saw  him  in 
a  justice  court  threaten  to  cane 
a  man  for  looking  at  him  so  hard. 
Said  he  did  not  allow  any  man 
to  look  at  him  in  that  manner. 

Cross-exatnined:  The  charac- 
ter and  associations  of  Judge 
Schafer  in  Stockton  have  been 
of  the  very  worst  character;  I 
mean  the  general  report  which 
is  current  there;  that  he  visits 
houses  of  ill-fame  and  is  out  to 
three  or  four  o'clock  in  the 
morning,  drinking  in  gambling 
saloons.  Have  heard  this  from 
the  police.  It  was  not  known  un- 
til the  last  four  months.  Wouldn't 
believe  Judge  Schafer  under  oath 
in  a  case  of  this  kind.  He  is  not 
looked  upon  as  a  man  of  truth 
and  veracity  among  the  best  citi- 
zens of  Stockton.  Terry's  repu- 
tation in  Stockton  is  that  he  is  a 
fighting  man  and  that  he  will 
fight,  particularly  when  he  has 
backers  with  him,  upon  very 
slight  provocation. 


THE  PRISONER'S  STATEMENT. 

David  S.  Terry — Gentlemen:  You  doubtless  feel  that  you  are 
engaged  in  a  praiseworthy  undertaking.  This  question  I  will  not 
attempt  to  discuss;  for  while  I  cannot  reconcile  your  acts  with 
my  ideas  of  right  and  justice,  candor  forces  me  to  confess  that  the 
evils  you  arose  to  repress  were  glaring  and  palpable,  and  the  end 
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you  seek  to  attain  is  a  noble  one.  The  question  on  which  we  differ 
is  as  to  whether  the  end  justifies  the  means  by  which  you  have 
sought  its  accomplishment;  and  as  this  is  a  question  on  which 
men  equally  pure,  upright  and  honest  might  differ,  a  discussion 
would  result  in  nothing  profitable. 

I  desire  before  noticing  the  charges,  to  disabuse  your  minds  of 
a  false  impression,  most  zealously  thrown  out  in  the  newspapers, 
advocating  your  cause,  towit:  That  those  gentlemen  who  most 
warmly  oppose  your  organization  were  the  associates  and  sympa- 
thizers with  ballot-box  stuffers  and  other  disreputable  characters. 
This  in  point  of  fact  is  not  true.  Some  of  those  foremost  in  the 
vain  struggle  to  organize  opposition  were  men  who  acknowledged 
no  sympathy  with  such  characters.  Your  own  knowledge  of  persons 
will  point  to  individual  instances  of  the  truth  of  my  statement;  for 
it  is  within  the  knowledge  of  each  of  you,  that  there  were  men 
opposing  you  from  principle,  whose  well-known  standing  would 
shield  them  from  any  suspicion  of  the  nature  alluded  to. 

You  also  know  that  those  who  are  by  common  consent  recognized 
as  the  very  princes  of  shoulder-strikers  and  ballot-box  rufiians,  have 
either  betaken  themselves  to  their  hiding  places  or  have  joined  in 
the  hue  and  cry  against  their  former  friends  and  supporters,  to 
whose  skill  in  swelling  returns  they  owe  their  standing  as  poli- 
ticians. These  were  individuals  representing  the  "honorable"  call- 
ing on  both  sides;  but  the  boldest  of  your  opponents  were  those 
who  had  nothing  to  fear  from  investigation.  For  myself  I  have 
always  been  a  firm  and  consistent  opponent  of  this  class  and  have 
more  than  once  been  stigmatised  as  a  bolter  from  the  Democratic 
party  because  I  uniformly  refused  to  support  for  office  candidates 
whose  nomination  had,  as  I  believed,  been  procured  by  fraudulent 
practises. 

Now  for  the  charges.  The  first  is,  "Resisting  the  oflacers  of  the 
Committee  of  Vigilance  while  in  the  discharge  of  their  duties."  This 
charge  is  certainly  true;  but  I  do  not  understand  how  it  can  be 
imputed  as  a  crime,  that  I,  who  am  a  sworn  officer  of  the  law,  was 
not  guilty  of  violating  my  duty  as  such  officer. 

But  apart  from  this,  there  is  a  very  conclusive  and  satisfactory 
answer  in  the  testimony  of  Mr.  Bowie  which  has  been  submitted 
to  my  inspection.  I  have  observed  in  various  newspapers  a  card 
purporting  to  have  been  published  by  your  authority  (which  fact 
has  not,  to  my  knowledge  been  denied)  stating  that  no  searches  or 
arrests  were  made  by  order  of  the  Committee  unless  the  party 
making  them  could  produce  a  warrant  under  the  seal  of  the  Vigi- 
lance Committee. 

Mr.  Bowie  testifies  that  at  the  time  this  person  (who  it  since 
appears  was  an  officer  of  the  Committee) ,  was  resisted,  he  was  asked 
for  his  warrant,  which  he  failed  to  produce  and  that  he  declared 
that  he  had  no  such  warrant.  Then  admitting  that  all  citizens 
were  bound  to  obey  your  mandates,  they  were  by  you  authorized  to 
resist  all  those  who  presumed  to  act  in  your  name  without  the 
proper  evidence  of  their  authority.    When  asked  for  his  warrant  or 
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authority  he  replied  that  he  had  none  and  therefore  he  had  no 
right  to  arrest  any  one  in  your  name. 

The  second  charge  is:  "Committing  an  assault  with  a  deadly 
weapon  upon  Sterling  A.  Hopkins  a  police  officer  of  the  Committee." 
I  deny  that  I  knew  or  had  any  means  of  knowing  that  Hopkins 
was  an  officer  of  the  Committee.  There  is  no  evidence  that  Hopkins 
informed  me  or  any  one  in  company  with  me  that  he  was  such 
officer;  and  in  point  of  fact  he  did  not.  It  is  true  that  he  did  call 
out  "Come  on  Vigilantes,"  or  words  of  like  effect.  This  may  or  may 
not  be  the  shibboleth  or  rallying  cry  of  your  officers.  At  any  rate 
I  did  not  know  it  to  be  so. 

So  far  from  my  having  committed  an  assault  on  Mr.  Hopkins,  the 
fact  is  that  he,  a  stranger  whose  name  I  did  not  know,  without 
producing  any  warrant  of  authority  from  any  man  or  body  of  men, 
and  having  no  authority  to  arrest  me  so  far  as  I  yet  knew,  com- 
mitted a  fierce  and  violent  assault  on  me,  attempted  to  wrest  a  gun 
from  my  hands,  with  the,  to  my  mind,  evident  intention  of  taking 
my  life;  and  from  what  I  have  since  heard,  I  have  no  doubt  that 
he  would  have  slain  me,  in  revenge  for  resisting  his  attempt  to 
arrest  Maloney,  if  he  had  succeeded  in  getting  possession  of  it. 

The  facts  in  connection  with  the  affair  are  briefly  as  follows:  In 
the  afternoon  of  Saturday,  General  Howard  and  myself  had  a  con- 
versation on  the  state  of  affairs  and  the  utter  hopelessness  of 
resisting  the  Vigilance  Committee  without  money  or  arms  which 
the  State  was  unable  to  procure.  In  that  conversation  it  was  agreed 
that  I  should  proceed  to  Sacramento  and  endeavor  by  proper  rep- 
resentations, to  procure  the  order  of  the  Governor  directing  Gen. 
Howard  to  defer  all  further  effort  till  a  reply  was  received  to  the 
dispatches  forwarded  to  Washington  by  the  last  steamer.  This 
order  I  had  no  doubt  I  would  be  able,  on  proper  representations 
to  procure,  which  would  have  the  effect  in  some  degree  to  quiet 
the  very  excited  feeling  of  the  community.  I  had  subsequently  seen 
General  Douglas  and  had  arranged  that  he  and  myself  should  go 
by  the  same  boat  and  would  have  left  in  a  few  minutes  and  thus 
have  ended  my  efforts  to  organize  a  force  without  the  sinews  of  war. 

It  may  be  proper  here  to  state  that  my  position  in  the  matter 
was  not  altogether  voluntarily  assumed.  I  was  urgently  requested 
by  gentlemen  of  undoubted  character  and  standing  to  take  a  promi- 
nent position,  for  the  reason,  as  they  stated,  that  it  would  be 
useful  in  keeping  the  organization  alive  under  the  very  unfavorable 
aspect  of  the  contest.  At  the  time  I  took  the  first  steps  I  had  full 
assurance  that  the  Governor  would  be  backed  with  all  the  munitions 
of  the  General  Government.  In  this  aspect  of  affairs  I  was  confident 
the  struggle  would  be  brought  to  a  speedy  and  bloodless  termina- 
tion. 

I  was  perhaps  mistaken  in  my  estimate  of  the  power  and  nature 
of  your  organization;  but  I  was  acting  under  the  impression  that, 
inasmuch  as  you  had  almost  accomplished  what  was  then  under- 
stood to  be  its  objects,  towit:  the  prevention  of  election  frauds  by 
the   execution   of   one   and   the   banishment   of   others,    who   were 
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understood  to  live  by  the  trade  of  cheating  at  elections — I  supposed 
that  your  armed  organization  would,  rather  than  cause  bloodshed, 
disband;  at  the  same  time  that  enough  of  system  and  strength 
remained  to  act  as  a  terror  to  evil-doers  and  a  preventive  of  such 
crimes  for  the  future. 

After  the  positive  refusal  of  General  Wool  to  furnish  to  the 
State  any  arms,  my  fidelity  to  my  friends  vrho  were  in  like  circum- 
stances with  myself,  pride,  obstinacy  or  what  you  will,  prevented 
my  relaxing  my  efforts  as  long  as  a  hope  remained.  After  having 
been  frequently  misled  as  to  our  power  to  raise  funds,  finding  the 
effort  utterly  hopeless,  I  was  about  retiring,  defeated  and  dispirited, 
from  the  field,  when  I  unfortunately  became  involved  in  the  only 
collision  which  occurred  during  the  whole  campaign.  As  I  have 
elsewhere  stated,  I  thought  it  my  duty  to  resist  any  infractions  of 
the  law  attempted  in  my  presence,  however  little  prospect  I  may 
have  had  of  ultimately  succeeding.  I  acted  upon  this  principle. 
The  difference  between  my  position  and  yours  is  that  being  a  Judi- 
cial officer  it  is  my  sworn  duty  to  uphold  the  law  in  all  its  parts. 
You,  on  the  contrary,  not  occupying  the  same  position  or  charged 
with  the  performance  of  the  same  duty,  feel  that  you  are  authorized, 
in  order  to  accomplish  a  praiseworthy  end,  to  violate  and  set  at 
naught  certain  provisions  of  law,  while  you  allow  the  rest  to  remain 
in  full  force.  You,  although  you  may  feel  assured  that  you  are 
right,  must  see  that  I  could  not,  with  any  regard  to  principle  or 
my  oath  of  office,  side  with  you. 

But  I  have  digressed  from  the  statement  of  facts  I  desired  to 
make.  After  preventing  the  arrest  of  Maloney  we  started  in  a  body 
for  the  Armory  where  were  a  few  others  and  where  we  expected  to 
receive  and  obey  the  orders  of  General  Howard.  There  were  two 
guns  in  Dr.  Ashe's  room  and  two  others  were  borrowed  at  a  house 
near  by.  We  supposed  the  possession  of  these  arms  would  ensure 
us  a  free  passage  to  the  Armory  and  had  no  thought  that  we  would 
have  an  occasion  to  use  them.  In  this  we  were  mistaken.  We  were 
set  on  by  a  much  larger  force  than  our  own.  Feeling  our  weakness 
we  offered  only  such  resistence  as  to  endeavor  to  prevent  our  arms 
from  being  taken  from  us.  While  struggling  for  the  possession  of 
my  gun  some  one  behind  me  took  my  pistol  from  my  belt,  when, 
fearing  that  I  would  be  rendered  totally  defenceless  by  having  my 
knife  taken  in  the  same  way,  I  drew  it  with  my  left  hand,  but 
still  impressed  with  the  inequality  of  force,  I  refrained  from  attack- 
ing any  one,  but  merely  endeavored  to  retain  my  hold  upon  the  gun, 
when  I  heard  in  my  immediately  vicinity,  first  the  explosion  of  a 
cap  and  then  the  discharge  of  a  pistol.  At  the  discharge  I  threw 
a  glance  over  my  shoulder  and  saw  Dr.  Ashe  apparently  confused 
and  staggering.  I  thought  that  he  was  shot.  Thinking  I  would 
receive  the  next  discharge  and  seeing  several  pistols  drawn,  I 
thought  it  absolutely  necessary  for  the  preservation  of  my  own 
life  to  be  rid  of  my  persevering  antagonist  who  continued  to 
struggle  for  the  gun  for  the  purpose  as  I  still  think  of  using  it 
with  fatal  effect  against  me.     With  this  view  I  struck  with  my 
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left  hand  at  the  most  exposed  part  of  him,  thinking  to  disable  him. 
As  I  struck  I  released  my  hold  on  the  gun  and  turned  to  Dr.  Ashe 
who  I  found  was  uninjured.  The  other  parties  having  succeeded 
in  taking  his  gun  we  made  our  way  to  the  Armory. 

I  have  been  furnished  by  the  Committee  with  copies  of  the  testi- 
mony of  a  large  number  of  witnesses  fully  establishing  the  truth 
of  my  statement — eight  of  whom  are  entire  strangers,  whom  I  do 
not  even  know  by  sight.  These  men  certainly  could  have  no  interest 
in  making  false  statements  in  behalf  of  an  entire  stranger. 

I  do  not  know  the  character  of  the  other  testimony,  not  having 
seen  it.  I  see  by  the  deposition  of  Mr.  Freeborn  that  John  Hanna 
was  one  of  the  witnesses.  I-  do  not  know  what  facts  he  has  stated, 
but  from  his  known  reputation  have  no  doubt  that  he  has  drawn 
largely  on  his  imagination.  One  difficulty  and  by  no  means  a  small 
one,  in  arriving  at  the  truth  in  an  investigation  before  a  body  con- 
stituted as  yours,  is  the  advantage  which  an  unprincipled  man  has 
over  one  who  is  conscientious.  An  indictment  for  perjury — one  of 
the  means  of  insuring  the  proper  administration  of  justice — ^will 
not  lie  for  false  oaths  taken  before  you.  A  villain  then  who  has  no 
just  sense  of  his  moral  obligations  to  speak  the  truth,  may  stab  in 
the  dark  by  means  of  false  oaths  those  whom  he  fears  to  attack  in 
the  light  of  day  and  may  endeavor  even  to  take  the  life  of  another 
my  means  of  lies,  which  if  spoken  in  a  court  house  would  consign 
him  to  a  State  prison. 

I  do  not  mean  to  say  that  your  Committee  would  countenance 
such  attempts  at  assassination;  but  falsehoods  may  be  ingeniously 
framed  so  as  to  be  very  difficult  of  detection  at  the  time  and  yet 
be  exposed  and  punished  in  after  proceedings.  The  fear  of  this 
exposure  and  punishment  which  tends  greatly  to  prevent  perjury 
in  regular  judicial  proceedings,  does  not  obtain  in  your  tribunal. 

I  say  this  much  to  warn  you  against  the  lying  tongue  of  a  man 
who  has,  it  appears,  for  years  been  my  rancorous  and  deadly  enemy, 
but  has  never  had  the  courage  to  avow  it  in  my  presence.  I  am 
very  certain  that  I  never  injured  this  man  and  his  hatred  must 
have  arisen  as  Mr.  Freeborn  will  testify,  from  the  fact,  knowing 
as  I  did  that  common  report  spoke  of  him  as  a  tricky  and  dishonest 
man.  I  following  my  usual  course  of  discouraging  any  intimacy 
with  such  characters,  may  on  some  occasion  which  I  have  now 
forgotten,  treated  him  with  the  contempt  he  merited  or  have  ex- 
pressed an  opinion  of  him  not  complimentary.  I  however  imagine 
that  when  you  have  heard  his  character  spoken  of  by  respectable 
persons  who  will  be  produced  before  you,  you  will  readily  conclude 
that  his  evidence  is  entitled  to  no  weight;  that  you  will  regard  it  as 
a  despicable  attempt  to  stab  in  the  dark  a  man  whose  offense  so 
far  as  concerned  him,  is  that  he  possessed  too  much  self-respect  to 
associate  with  a  knave. 

I  feel  compelled  at  this  time  to  earnestly  warn  you  against  being 
betrayed  into  injustice  by  the  bloodthirsty  appeals  of  a  prostituted 
press.  Certain  of  those  most  pestilent  and  dangerous  of  all 
nuisances — I  mean  licentious  presses — have  for  some  reason  best 
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known  to  their  corrupt  and  venial  conductors,  seen  fit  to  denounce 
me  with  all  sorts  of  billingsgate  such  as  in  no  other  country  but 
California  has  been  permitted  to  befoul  the  columns  of  a  news- 
paper, unless  such  a  one  as  the  "Life  in  Boston"  and  others  of  like 
stripe.  The  motives  of  the  conductors  of  the  "Evening  Journal" 
I  can  well  divine.  Being  ultra  abolitionists  their  constant  aim  has 
been  to  establish  a  sectional  party  in  our  midst  and  to  introduce 
into  California  the  bitter  war  of  sections  which  now  agitates  our 
brethren  in  the  Atlantic  states  and  in  which  California  should  have 
no  part.  The  greatest  of  my  crimes  in  their  eyes  is  having  been 
born  in  the  south,  except  daring  to  establish  such  a  reputation  as 
to  obtain  the  support  of  the  people  of  a  state  in  which  the  merits 
of  those  parties  have  been  overlooked.  You  have  doubtless  noticed 
the  strenuous  efforts  of  this  same  journal  to  urge  upon  the  com- 
mittee actions  having  a  tendency  to  forward  those  objects  heretofore 
alluded  to.  You  have  wisely  kept  aloof  from  any  sectional  or  party 
feeling  and  I  trust  that  you  will  continue  to  do  so. 

I  cannot  so  well  account  for  the  hostility  and  bloodthirstyness 
of  the  "Bulletin."  The  editor  of  that  journal  seems  to  be  a  sort 
of  Ishmaelite;  his  hand  is  against  every  man.  In  his  endeavors  to 
excite  prejudice  against  me  he  has  appealed  to  the  personal  feeling 
of  the  Committee  by  publishing  that  I  had  abused  and  spoken 
against  the  members  of  the  Executive  Committee.  If  this  were  true 
no  man  worthy  of  the  name  would,  while  assuming  to  act  as  judge, 
allow  himself  to  be  influenced  against  a  party  for  such  causes.  I 
trust  therefore  that  the  efforts  made  to  create  a  prejudice  against 
me  in  your  minds  will  be  treated  with  the  contempt  it  merits.  Up 
to  this  time  I  do  not  know  who  compose  the  executive  committee. 
I  am  acquainted  with  no  member  except  Mr.  Truett  whom  I  met 
for  the  first  time  yesterday.  I  cannot  now  say  that  I  have  not 
spoken  in  strong  terms  about  certain  members  of  your  Committee. 
If  there  are  reports  current  affecting  the  reputation  of  its  individual 
members  as  gentlemen,  it  is  very  probable  that  I  have  mentioned 
such  reports;  but  knowing  none  of  you  personally  I  can  certainly 
have  said  nothing  on  my  own  responsibility,  I  heard  too,  I  must 
say  with  surprise  and  indignation,  an  appeal  made  to  the  basest 
feelings  of  human  nature  by  the  member  of  your  body  who  is 
appointed  to  prosecute  in  this  case.  He  said  that  "you  were  not 
only  about  to  try  me  but  yourselves  at  the  same  time;  for  that  if  I 
were  right  your  acts  were  wrong."  If  you  can  allow  your  judgment 
to  be  for  one  moment  influenced  by  such  an  appeal  you  must  feel 
that  you  are  unworthy  to  sit  in  judgment  upon  the  vilest  criminal. 
I  will  not  think  so  meanly  of  you.  Report  here  speaks  of  you  as 
honest  men  and  good  citizens.  I  will  therefore  discard  the  sus- 
picion, as  degrading  to  both  you  and  to  me. 

The  nature  of  the  other  charges  against  me  force  me  with  reluct- 
ance to  conclude  that  having  already  determined  to  compass  my  ruin 
as  far  as  possible,  certain  persons  are  anxiously  striving  to  furnish 
some  sort  of  plausible  pretext  and  by  reviving  and  falsifying  trans- 
actions long  past,  excite  as  far  as  possible  the  mind  of  the  com- 
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munity.  I  do  trust  that  the  good  sense,  honesty  and  love  of  fair 
dealing  in  your  body  "will  prevent  the  success  of  the  effort. 

The  items  seem  to  have  been  gathered  from  an  evening  news- 
paper. I  presume  from  the  fact  that  you  have  heretofore  refused 
to  take  cognizance  of  such  affairs  transpiring  recently  in  your 
midst,  they  will  have  no  effect  on  your  minds.  I  answer  these 
because  I  wish  to  correct  the  many  falsehoods  mixed  with  the  little 
truth  contained  in  them. 

You  say  "1853,  attack  on  Mr.  Evans  a  citizen  of  Stockton."  Now, 
no  such  man  was  living  in  Stockton  in  1853.  I  presume  the  circum- 
stances referred  to  occured  on  the  night  of  the  25th  of  December, 
1850.  There  was  a  wedding  party  (I  think  the  first  given  in  Stock- 
ton) at  which  I  was  a  guest.  Whilst  the  dancing  was  going  on 
certain  rowdies  congregated  outside,  began  to  make  a  disturbance 
by  yelling,  firing  crackers  etc.  I  amongst  others,  went  outside  to 
stop  the  row.  Dr.  Ashe,  being  Sheriff  arrested  a  fellow  who  was 
in  the  act  of  putting  lighted  crackers  under  the  door  and  started 
with  him  to  the  jail.  The  fellow  resisted  and  drew  a  small  pistol 
which  I  took  from  him.  Whilst  Dr.  Ashe  and  the  city  Marshall 
were  taking  the  fellow  off,  Mr.  Evans  interfered.  Ashe  told  him. 
that  he  was  an  ofiicer  discharging  his  duty  and  he  must  not  prevent 

him.    Evans  replied  that  he  did  not  care  a  d n  if  Ashe  were  an 

officer — he  should  release  the  man;  and  took  Ashe  by  the  collar, 
when  I  struck  him  with  the  pistol  which  I  still  held  in  my  hand. 
The  pistol  was  a  small  brass  one  and  the  blows  were  slight,  but 
caused  the  flow  of  a  little  blood,  at  which  he  released  Ashe,  and  so 
the  affair  ended. 

The  affair  of  Roadhouse  occurred  early  in  the  Spring  of  1851. 
Roadhouse  was  defendant  in  a  suit  which  I  had  instituted  before 
a  justice  of  the  peace  in  behalf  of  a  mechanic  to  recover  pay  for 
repairing  a  wagon. 

Roadhouse  had,  before  the  testimony  was  finished,  conducted  him- 
self so  badly  as  to  be  fined  by  the  Justice.  When  I  was  summing  up 
the  case  he  insulted  me  several  times.  I  asked  the  Justice  to  keep 
some  show  of  order  as  such  interruptions  were  not  agreeable  to 
me.  I  made  this  appeal  because  Roadhouse  was  a  disreputable 
character,  a  noted  pugilist  and  bully;  and  I  disliked  to  have  any 
difficulty  with  him.  The  justice  said  to  him  that  if  he  interrupted 
me  again  he  would  fine  him.  He  replied,  "You  have  already  fined 
me  once  and  you  have  no  right  to  fine  me  for  interrupting  this — 
when  he  is  telling  a  falsehood,"  bestowing  a  gross  epithet  from 
his  collection  of  Billingsgate.  I  turned  promptly  to  resent  the 
indignity  and  finding  Roadhouse  in  a  pugilistic  attitude  and  know- 
ing his  superiority  in  physical  strength  and  science,  I  drew  a  knife 
and  inflicted  a  slight  wound  in  the  fleshy  part  of  his  shoulder.  This 
case  was  tried  before  Judge  Creanor  by  a  jury  most  of  whom  were 
entire  strangers  to  me;  and  they  assessed  the  fine  at  one  dollar.  This 
small  penalty  was  assessed,  I  presume,  because  it  was  shown  that 
Roadhouse  was  a  turbulent,  quarrelsome  man;  that  he  was  a  prize- 
fighter; that  he  had  insulted  and  threatened  to  assault  the  County; 
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Treasurer  for  requesting  him  to  pay  license  on  his  drinking-house, 
as  well  as  the  Constable  who  served  process  on  him  in  the  suit  I 
mentioned.  There  is  another  evidence  that  my  act  was  no  outrage, 
in  the  fact  that  Judge  Creanor  who  is  known  to  be  an  upright  and 
honest  judge,  allowed  the  verdict  of  the  jury  to  stand  and  the 
judgment  to  be  rendered  for  one  dollar  fine.  The  law  in  such  cases 
makes  it  the  duty  of  the  Court  to  fix  the  punishment  and  the  judge 
was  not  bound  to  pay  any  attention  to  the  recommendation  of  the 
jury  as  to  the  amount  of  punishment,  but  this  is  usually  done  when 
the  verdict  is  not  manifestly  unjust.  As  to  the  character  of  Road- 
house  I  will  show  that  I  have  not  misrepresented  it  above;  and 
I  will  also  show  that  in  the  county  of  San  Joaquin  which  some  years 
since  became  too  warm  for  his  comfort,  he  bears  the  reputation  of 
a  cattle  thief. 

A  great  deal  is  attempted  to  be  made  of  the  fact  that  I  was 
armed  and  made  the  attack  in  a  Court  house.  If  any  of  you  lived 
in  California  as  early  as  1851  you  will  remember  that  the  carrying 
of  arms  was  an  almost  universal  custom.  You  will  also  know  that 
Stockton  had  not  the  most  quiet  and  orderly  reputation;  and  that 
a  Justice's  Court  in  those  days  was  not  a  place  of  any  great  sanc- 
tity. I  know  that  if  a  lawyer  was  in  the  habit  of  doing  his  duty 
faithfully  he  was  liable  at  any  time  to  be  attacked  for  calling  things 
by  their  proper  names.  I  was  not  accustomed  to  permit  myself  to 
be  governed  in  the  discharge  of  my  duty  to  clients  by  the  character 
of  the  other  party  or  the  probability  of  being  attacked  by  him.  I 
have  on  more  than  one  occasion  been  compelled  not  only  to  go 
armed  into  a  court  house,  but  to  have  a  man  stand  behind  me  whilst 
arguing  a  case  to  prevent  an  attack  in  the  rear.  On  this  occasion 
I  was  armed  because  I  thought  that  arms  were  necessary  for  my 
defense  in  a  community  almost  all  of  whom  were  armed;  and 
because  I  had  frequently  in  the  course  of  my  practice  been  compelled 
to  speak  plainly  of  desperate  characters  and  I  was  liable  to  be 
called  to  account  by  them  at  any  moment;  and  I  always  thought 
that  the  best  way  of  preventing  an  attack  was  to  be  prepared  to 
repel  it.  The  assault  was  committed  in  the  Court  house  or  rather 
in  the  Justice's  office,  because  the  provocation  was  given  there.  If 
the  character  of  the  place  did  not  shield  me  from  insult,  I  saw 
no  reason  why  it  should  shield  the  aggressor  from  punishment. 

The  charge  of  attacking  Mr.  King  is  also  false.  I  never  had  a 
difficulty  with  any  man  of  that  name  at  a  charter  election  or  any 
other  place. 

Another  charge  is  an  attack  on  X  H.  Purdy;  and  this  time  the 
date  happens  to  be  correct.  The  matter  underwent  investigation  at 
the  time  and  I  was  fined  three  hundred  dollars  which  I  paid. 

The  circumstances  were  that  Mr.  Purdy  published  in  his  paper 
what  purported  to  be  a  communication  from  Stockton  reflecting  qn 
my  character.  I  called  on  him  for  the  name  of  the  author  which 
I  had  no  doubt  would  at  once  be  given.  Mr.  Purdy  refused  to  give 
the  author  and  said  he  was  responsible;  whereupon  I  gave  him  a 
slight  blow  with  a  small   rattan  intending  not  to  hurt  him,  but 
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merely  to  inflict  on  him  an  indignity.  He  seized  the  cane  which 
broke  In  his  grasp  and  grappled  me  around  the  waist  under  the 
arms.  As  I  never  learned  the  art  of  using  my  hands  I  struck  him 
twice — think  on  the  head  with  the  handle  of  a  knife.  The  impres- 
sion is  sought  to  be  made  that  I  tried  to  kill  him.  This  is  not 
true.  If  I  had  desired  to  slay  him  it  was  in  my  power  to  do  so. 
I  struck  him  two  blows  which  I  could  have  stricken  as  well  with 
the  point  as  the  handle.  Mr.  Perley  who  was  present,  fearing  that 
I  might  injure  him,  called  out  not  to  cut  when  I  handed  him  the 
knife. 

This  is  the  end  of  the  specifications  as  to  my  violent  and  turbu- 
lent habits;  and  what  do  they  prove?  That  I  will  promptly  resent 
a  personal  affront.  One  of  the  first  lessons  I  learned  was  to  avoid 
giving  insults  and  to  allow  none  to  be  given  to  me.  I  have  acted 
and  expect  to  continue  to  act  on  this  principle.  I  believe  no  man 
has  a  right  to  outrage  the  feelings  of  another  or  attempt  to  blast 
his  good  name  without  being  responsible  for  his  actions.  I  believe 
if  a  gentleman  should  wound  the  feelings  of  anyone  he  should  at 
once  make  suitable  reparation  either  by  an  ample  apology  or  if  he 
feels  that  circumstances  prevent  this — that  is,  if  he  made  charges 
which  he  still  thinks  true — should  afford  him  the  satisfaction  he 
desires.  I  know  that  a  great  many  men  differ  with  me  and  look 
with  a  degree  of  horror  on  anyone  entertaining  such  sentiments. 
My  own  experience  has  taught  me  that  when  the  doctrine  of  per- 
sonal responsibility  obtains,  men  are  seldom  insulted  without  good 
cause  and  private  character  is  safer  from  attack;  that  much  quar- 
relling and  bad  blood  and  revengeful  feeling  is  avoided. 

I  am  aware  that  at  times  I  have  acted  hastily.  I  am  naturally 
of  a  very  excitable  habit,  but  it  cannot  be  said  by  anyone  that  I 
ever  sought  difficulties.  I  have  been  exceedingly  careful  to  refrain 
from  giving  insults  to  others  and  have  attacked  no  man's  reputation 
except  when  it  was  necessary  in  the  pursuit  of  my  practice.  That 
my  character  for  honor  and  integrity  is  unassailable  is  shown  by 
the  nature  of  the  charges  against  me.  They  go  back  three  years 
for  the  latest  and  five  or  six  years  for  the  other  charges.  Why 
can  they  not  find  some  fiaw  within  the  past  three  years? 

There  is  one  other  charge  which  as  it  is  written,  conveys  a  gross 
falsehood  and  if  left  unrefuted  would  rest  as  a  stain  on  my  char- 
acter. It  is  this:  Resisting  a  writ  of  habeas  corpus  by  which 
William  Roach  escaped  from  the  custody  of  the  law  and  the  infant 
heirs  of  the  Sanchez  family  were  defrauded  of  their  rights.  The 
facts  were  as  follows:  Wm.  Roach  was  appointed  by  one  Josiah 
Merritt,  Probate  Judge  of  Monterey,  guardian  of  the  Sanchez  chil- 
dren and  by  a  sale  of  cattle  became  possessor  of  over  $73,000  in 
cash.  This  money  he  applied  to  his  own  purposes  and  used  as  his 
own,  keeping  around  him  and  supporting  a  gang  of  ruffians  who  were 
a  terror  to  the  county.  He  failed  to  supply  the  children  with 
necessary  clothing  or  to  pay  for  their  education,  although  having 
so  large  an  amount  of  their  money  in  his  hands.  They  were  there- 
fore supported  by  their  mother  out  of  her  separate  estate.     One 
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of  them  having  married  Daniel  Wilson,  applied  to  Roach  for  a 
settlement  and  the  payment  of  her  share  of  the  money  in  his 
hands.  Roach  refused  to  pay  a  cent  but  had  the  priest  who  per- 
formed the  ceremony,  arrested,  taken  before  a  Justice  who  belonged 
to  him  and  fined  for  marrying  a  girl  under  age  without  the  consent 
of  Roach,  the  guardian,  though  with  the  full  consent  of  and  appro- 
bation of  the  mother  with  whom  she  lived.  Roach  refusing  to  make 
any  settlement  an  application  was  made  to  the  Probate  Court;  but 
here  Josiah  Merritt  being  the  tool  of  Roach  and  in  his  power  did 
not  dare  to  make  any  order  which  Roach  did  not  approve  and  after 
various  trials  by  Mr.  Yates  of  San  Jose,  it  was  found  impossible  to 
get  any  justice  in  the  court  in  which  Merritt  presided.  Messrs. 
Howard  and  Perley  and  myself  were  then  employed  on  the  part  of 
the  heirs  to  bring  Roach  to  account.  Having  satisfied  ourselves 
that  nothing  could  be  done  in  the  Monterey  courts  by  reason  of 
the  corruption  of  Merritt  and  the  timidity  of  the  District  Judge 
who  was  fearful  of  assassination  at  the  hands  of  Roach's  hirelings, 
we  instituted  proceedings  before  Judge  Creanor  whom  we  knew  to 
be  fearless,  upright  and  incorruptible.  Upon  a  proper  showing  and 
on  giving  ample  security,  we  obtained  an  injunction  against  Merritt 
restraining  him  from  issuing  any  orders  in  the  case  and  an  order 
on  Roach  to  hand  over  the  money  in  his  hands  to  a  receiver  for 
safe-keeping  whilst  the  suit  was  pending.  Roach,  confident  in  his 
strength  and  in  his  power  to  resist  the  law  in  Monterey,  refused  to 
obey  the  order.  Mr.  Perley  was  then  despatched  to  Stockton  with 
the  proper  affidavits  showing  Roach's  refusal,  and  showing  that  the 
sheriff  of  Monterey  refused  to  serve  process  on  Roach,  obtained 
an  order  appointing  S.  H.  Brooks  special  officer  to  arrest  Roach 
and  convey  him  to  Stockton.  This  Roach  had  not  counted  on.  He 
supposed  that  an  order  would  be  directed  to  his  sheriff  and  he  well 
knew  it  would  not  be  executed.  He  was  not  therefore  prepared  to 
resist  and  late  on  the  evening  of  Mr.  Perley's  return  Roach,  not 
having  time  to  collect  his  forces,  found  himself  seated  in  a  buggy 
and  on  his  way  to  Stockton.  However  his  friends  got  a  habeas 
corpus  from  his  tool — Merritt — who  was  a  party  and  had  been 
enjoined  in  the  case.  Armed  with  this  document,  the  sheriff  over- 
took our  party  at  Dr.  Stoke's  where  we  were  compelled  to  wait  for 
daylight  before  attempting  to  pass  the  mountain.  When  I  saw  the 
paper  I,  as  a  friend  of  Mr.  Brooks,  advised  him  that  Merritt  had 
no  legal  authority  to  issue  the  writ  under  the  circumstances  of  the 
case  and  that  he  ought  to  disobey  it,  which  he  did.  I  knew  that 
Merritt  would  not  dare  to  discharge  Roach  but  the  object  was  to 
get  us  back  to  Monterey  so  that  his  gang  of  ruffians  could  forcibly 
rescue  him.  This  we  prevented  and  the  result  was  that  Roach 
was  taken  to  Stockton  and  imprisoned  until  he  was  forced  to  restore 
a  part  of  the  money  and  from  whence  after  more  than  a  year's 
imprisonment,  he  escaped  by  bribing  the  jailor  it  is  said,  with  the 
assistance  of  Andrew  Randall,  who  is,  I  am  told,  the  concoctor  of 
the  charge  or  rather  the  author  of  the  newspaper  paragraph  from 
which  it  is  taken. 
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And  now  in  concluding  this  statement  I  must  say  that  I  will  show 
by  the  testimony  of  the  very  best  citizens  of  this  or  any  other 
country,  that  wherever  I  have  lived  I  have  in  every  relation  of  life 
so  demeaned  myself  as  to  enjoy  the  confidence,  respect  and  esteem 
of  those  who  knew  me;  and  I  further  say  that  I  feel  proud  of  the 
fact  that  here  in  California  where  character  is  held  so  cheap  and 
is  so  often  wantonly  assailed,  where  public  officers — especially  judi- 
cial officers — are  so  frequently  accused  of  bribery,  corruption  and 
malfeasance  in  office;  with  all  the  means  of  information  which  is 
afforded  by  the  extensive  ramifications  of  your  association;  with 
all  the  pains  which  have  been  taken  to  pry  into  my  past  history 
and  the  great  latitude  allowed  in  the  introduction  of  testimony,  no 
charge  has  been  made,  no  facts  testified  to  by  a  single  witness, 
calculated  to  throw  a  stain  on  my  integrity  as  a  judge  or  my  honor 
as  a  gentleman. 


THE  WITNESSES  FOR  THE  PRISONER 


Michael  Whelwi:  Am  a  labor- 
er: Saw  on  the  Saturday  the 
five  or  so  men;  only  knew  Dr. 
Ashe  and  Mr.  Bowie  going  up 
the  street  and  being  attacked 
by  another  party  of  men.  A 
tall,  dark  man  that  I  was  told 
was  Judge  Terry  stepped  back 
and  said  "he  was  a  magistrate 
of  the  law  and  commanded 
peace";  then  two  or  three  men 
went  in  upon  him  and  he  told 
them  to  stand  back,  he  did  not 
wish  to  have  anything  to  do 
with  them;  then  these  men  sur- 
rounded him  and  first  one  man 
grabbed  Dr.  Ashe's  gun  and 
put  a  revolver  to  his  neck  and 
Dr.  Ashe's  hat  fell  off;  when 
the  gun  was  taken  from  him  he 
said,  "it  was  very  hard".  I 
looked  around  and  saw  the 
other  stout  man;  a  man  had 
him  by  the  hair  or  collar,  I 
can't  say  which. 

W.  H.  Burger:  Am  in  the 
tax  Collector's  office.  On  that 
Saturday  I  saw  a  party  of  5  or 
6  with  guns  on  their  shoulders, 
recognized  Mr.  Ham.  Bowie 
only;  as  I  knew  him  as  a  Law 
and  Order  man.     Saw  Hopkins 


in  the  rear  of  the  party;  a  large 
man  was  behind  the  rest  of  the 
party.  I  hurried  up  and  was 
close  along  side  of  Hopkins 
when  he  reached  out  his  arm 
and  Judge  Terry  immediately 
faced  around  down  Jackson 
Street;  can't  tell  whether  Hop- 
kins struck  him  or  took  him  by 
the  coat.  The  gun  of  the  large 
man  was  held  across  his  body 
with  both  hands.  Hopkins  said, 
"we  want  these  guns";  then 
they  wrestled  a  moment  for  the 
gun  and  Hopkins  took  his  left 
hand  from  the  gun  and  shifted 
to  the  large  man's  neck;  the 
large  man  then  said  something, 
but  what  I  could  not  hear.  I 
then  saw  a  knife  appear  above 
Hopkins'  head,  think  in  the  left 
hand  of  the  large  man;  the 
large  man  then  spoke  again, 
then  raised  his  arm  a  little 
higher  as  if  to  infiict  a  blow 
and  Hopkins  bent  his  head, 
turned  it  down,  still  retaining 
his  hold  on  the  neck  and  on  the 
gun — the  blow  was  given  at  this 
time — suppose  he  saw  the  blow 
was  coming  and  turned  his 
head.    After  the  blow  was  given 
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Hopkins  passed  down  by  me 
with  the  gun  towards  the  Penn- 
sylvania engine  house;  he  did 
not  appear  conscious  that  he 
was  much  hurt  as  he  turned  his 
head  and  smiled.  When  the 
blood  gushed  from  the  wound 
I  saw  two  persons,  one  on  each 
side  of  him,  take  hold  of  him 
and  take  him  down  on  Jackson 
street;  this  is  all  I  know.  I 
went  for  the  doctor  first  and 
also  for  his  wife. 

Franklin  L.  Jones:  Am  a 
housepainter.  Saw  the  party 
with  guns  leave  the  bank-office 
building.  They  were  followed 
by  Hopkins  and  some  others 
but  soon  others  followed  to  the 
number  of  40.  I  went  with  the 
crowd;  as  the  first  lot  went  on 
they  turned  round  now  and  then 
and  beckoned  the  crowd  back, 
sometimes  with  the  hand  and 
sometimes  with  a  gun.  Soon  I 
saw  a  scuflBe.  Saw  Hopkins 
seize  a  gun  with  both  hands 
and  there  was  a  struggle  for  its 
possession.  He  caught  the  man 
by  the  collar  or  by  the  ear; 
then  a  pistol  was  fired  and  there 
was  a  general  stampede;  it  left 
very  few  people  in  the  street. 
When  I  noticed  Hopkins  again 
he  had  the  gun  and  was  being 
led  by  someone  to  the  Engine 
house. 

John  Dunlevy:  Am  a  clerk  in 
the  Hall  of  Records;  saw  on 
Saturday  afternoon  going  up 
the  street  Ham.  Bowie,  Judge 
Terry,  McNab,  Dr.  Ashe  and 
one  or  two  others,  one  of 
whom  I  have  since  heard  was 
Manuel  Rowe.  They  were  near- 
ly all  together  In  a  line.  Judge 
Terry  being  the  one  behind.  I 
had  reached  the  above  place  and 
stood  there  a  second  when  I  saw 
the  man  Hopkins  dressed  in  a 


blue  coat  and  brass  buttons, 
running  up  Jackson  street.  He 
got  nearly  in  a  line  with  Judge 
Terry.  When  I  saw  him  I  was 
between  the  two  and  when  Hop- 
kins ran  past  me  he  brushed 
me.  He  had  a  little  stick  or 
switch  about  three  feet  long  in 
his  hand  and  he  pointed  to- 
wards Judge  Terry  and  said, 
"That's  him".  At  the  same 
time  he  looked  towards  me.  He 
then  said,  "take  him",  with  aa 
oath  mixed  in.  He  then  rushed 
out  into  the  street  and  caught 
hold  of  the  gun  in  the  hands 
of  Judge  Terry.  I  touched 
Terry  on  the  arm  and  said, 
"You  had  better  go  away  from 
here."  I  told  him  it  was  a  bad 
place  for  him  in  these  times. 
He  looked  down  to  me  kind  of 
curious  (I  had  never  spoken  to 
the  man  before)  as  I  thought 
trying  to  recognize  me.  I  think 
he  said,  "I  cannot  go  away"  or 
"Why  go  away?"  He  had  told 
Hopkins  before  I  spoke  to  him 
that  he  was  a  peace  officer.  I 
then  went  to  Hopkins  (they 
were  scuffling  all  the  time)  and 
put  my  hand  on  his  shoulder 
and  asked  him  for  Grod's  sake 
to  let  that  man  go  and  told  him 
it  was  Judge  Terry  of  the  Su- 
preme Court.  Hopkins  said  he 
did  not  care  a  damn  who  he 
was.  They  were  still  scuffling  for 
the  gun.  I  think  it  was  a  rifle. 
About  that  time  Nugent,  a  po- 
lice officer,  caught  hold  of  the 
gun  towards  the  end.  I  think 
he  said,  "what  are  you  doing 
with  these  guns?" 

Somebody  pointed  a  pistol  be- 
tween me  and  Hopkins  and  I 
struck  it  with  my  hand.  Just 
then  a  pistol  was  fired  behind 
Nugent  who  dropped  on  his 
knees    and    I   thought    he   was 
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shot;  saw  3  or  4  pistols  in  the 
hands  of  persons  there.  I 
turned  and  saw  a  knife  in 
Judge  Terry's  hand,  who  was 
still  struggling  for  his  gun.  He 
stabbed  Hopkins  who  ran  down 
the  street  with  his  hand  on  his 
neck.  Judge  Terry  started  up 
the  street  with  the  knife  in  his 
hand;  thought  he  was  going  to 
stick  someone,  so  I  asked  him 
for  it.  He  told  me  to  go  away 
in  a  very  loud  tone  and  seemed 
pretty  angry.  The  way  he  looked 
frightened  me  more  than  what 
he  said.  I  got  away  very  nearly 
behind  him,  but  five  or  six  feet 
off  on  the  walk.  Then  for  the 
first  time  In  the  affray  I  saw 
Dr.  Ashe.  The  last  time  I  saw 
Nugent  was  about  four  feet  from 
me  up  the  hill;  I  heard  his 
voice  and  saw  him.  Somebody 
up  the  street  hallooed,  "Come 
to  the  Armory";  Judge  Terry 
said,  "Come  up  Ashe"  and  they 
all  started  up  the  street,  fol- 
lowed by  twenty  or  thirty  or 
more  persons  about  a  yard  from 
each  other,  all  halloing  as  they 
went  past.  Can't  recollect  the 
words  the  crowd  used. 

John  Nugent:  In  Jackson  St. 
Saturday  afternoon  I  found  a 
collection  of  people,  some  of 
them  armed  with  shot-guns, 
among  them  I  noticed  James 
McNab,  R.  Maloney  and  Dr. 
Ashe.  Heard  exclamations  of 
"stand  back",  "don't  come  near 
me"  and  such  like.  I  stepped 
towards  McNab  and  began  to 
speak  to  him  to  caution  him 
about  his  gun;  I  turned  and 
saw  a  little  knot  of  men  in  a 
scuflBe,  apparently  for  a  gun, 
which  was  at  that  time  in  the 
hands  of  Dr.  Ashe;  took  hold 
of  the  gun  myself;  at  the  same 
time   Mr.    Bovee   had   his   hand 


on  it  and  immediately  he  got 
possession  of  it;  requested  him 
(Bovee)  to  give  it  up  to  me  as 
an  ofiicer,  which  he  did.  During 
the  scuffle  Hopkins  was  on  the 
sidewalk  engaged  in  it,  appar- 
ently for  the  gun.  Did  not  see 
and  pistol  fired  nor  did  I  hear 
any  report.  I  did  not  see  any 
one  with  a  knife  nor  did  I  see 
any  drawn.  My  whole  attention 
was  paid  to  getting  the  gun. 

Hamilton  Bowie:  Saturday 
afternoon  mentioned  here,  I 
walked  over  to  Dr.  Ashe's,  the 
Navy  Agent's  office  and  found 
sitting  there  the  Doctor,  Gen. 
Douglass,  Judge  Terry  and  Mr. 
Maloney.  Upon  inquiring  as  to 
the  correctness  of  a  rumor 
which  I  had  heard  about  the 
seizing  of  some  arms  belonging 
to  the  State,  on  their  passage  to 
San  Francisco  by  the  Vigilance 
Committee,  I  was  informed  that 
it  was  true;  and  Mr.  Maloney 
who  was  then  present  said  that 
he  had  come  to  the  office  to 
make  his  official  report  to  Gen. 
Howard  of  that  fact;  he  having 
been  commissioned  by  Gen. 
Howard  to  receive  and  receipt 
for  the  same.  Had  been  sitting 
in  the  room  about  five  minutes 
when  a  rap  was  heard  at  the 
door  and  the  door  immediately 
opened  when  Dr.  Ashe  arose; 
and  the  person  entering  inquired 
for  Mr.  Maloney,  said  "I  am  the 
person".  The  man  then  said 
that  he  wanted  him.  Mr.  Ma- 
loney replied  "If  you  want  any 
thing  of  me  I  am  here,  we  can 
do  it  here".  The  person  then 
approached  him  and  said  that 
he  must  accompany  him  to  the 
Vigilance  Committee  rooms. 
Maloney  demanded  his  warrant 
of  arrest  and  he  was  told  he 
had    none;    the   person    endeav* 
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ored  to  force  him  along.  Dr. 
Ashe  interposed  and  said  that 
Mr.  Maloney  was  a  member  of 
his  company  of  militia  of  the 
state,  and  while  in  his  rooms 
he  was  in  honor  bound  as  an 
officer  of  that  company  to  give 
him  his  protection.  This  person 
refused  to  release  his  hold  of 
him  and  was  eventually  coerced 
to  do  so  and  leave  the  room. 
Dr.  Ashe  acting  in  his  official 
capacity  as  an  officer  of  the  mil- 
itia then  ordered  us  all  to  re- 
pair with  him  to  the  Armory  of 
the  Marion  Rifles  on  the  corner 
of  Dupont  and  Jackson  streets. 
We  left  his  office  and  whilst 
passing  up  Jackson  street  on 
our  way  to  the  Armory  four  or 
five  of  us,  Maloney  being  in  the 
advance  of  all,  myself  and  Rowe 
next  and  Dr.  Ashe  and  Terry 
in  the  rear  of  me,  a  rush  was 
made  by  the  crowd  upon  Judge 
Terry  and  a  cry  of  "Vigilantes 
to  the  rescue!"  They  endeav- 
ored to  take  away  his  arms 
which  they  succeeded  in  doing, 
he  being  roughly  held  by  some 
persons  and  many  pistols  were 
pointed  at  Terry  and  Ashe.  I 
think  I  heard  the  report  of  two 
pistols.  Then  Judge  Terry  an- 
nounced himself  as  an  officer  of 
the  peace  and  Judge  of  the  Su- 
preme Court  of  California  and 
commanded  them  to  desist  and 
leave  him  alone.  They  still 
clung  to  him  until  he  succeeded 
in  extracting  one  of  his  arms 
with  which  he  drew  a  knife  and 
used  it,  as  I  am  informed,  upon 
a  person  named  Hopkins  who 
was  still  grappling  with  him.  I 
heard  an  exclamation,  "he  has 
cut  me"  or  words  to  that  effect, 
whereupon  the  crowd  left;  Ter- 
ry and  I  and  Ashe  proceeded 
to   the  Armory.     Dr.    Ashe   re- 


peatedly exclaimed  during  the 
scuffle  "For  God's  sake  gentle- 
men don't  use  your  weapons." 

The  crowd  certainly  took  hold 
of  Terry;  Hopkins  seized  the 
gun  with  one  hand  and  Judge 
Terry  with  the  other.  Did  not 
see  Hopkins   stabbed. 

Dr.  Richard  P.  Ashe:  Since 
May,  1846  Judge  Terry  and  I 
have  been  very  intimate  and  I 
know  that  as  a  soldier  and  pa- 
triot he  has  not  a  superior  and 
that  as  a  citizen  his  character- 
istics are  a  love  for  equity  and 
a  warm,  kind  and  generous 
heart.  In  regard  to  the  matters 
of  yesterday,  21st  inst.  while 
he  (Mr.  Hamilton  Bowie)  and 
Mr.  Rowe  were  at  my  office 
about  two  o'clock  p.  m.  Mr.  Ma- 
loney, who  is  a  private  in  Com- 
pany A.  commanded  by  myself 
through  a  commission  from 
Governor  Johnson  under  his  late 
Proclamation,  came  into  my 
rooms  to  report  to  me  in  rela- 
tion to  certain  matters  con- 
nected with  his  duty  as  a  sol- 
dier. The  matter  was  in  rela- 
tion to  parties  who  had  forced 
from  his  possession  arms  be- 
longing to  the  State  and  also 
to  report  the  fact  of  the  where- 
abouts of  certain  other  arms  be- 
longing to  the  State.  About 
this  time  certain  strangers  en- 
tered my  door,  one  of  them  ap- 
proached Mr.  Maloney  and 
seized  him  as  a  prisoner.  I 
sprang  forward  saying  to  them, 
"I  will  not  allow  irresponsible 
parties  to  enter  my  room  for 
search",  at  the  same  time  shov- 
ing the  parties  out  of  the  door. 
I  then  said,  "Gentlemen,  all  go 
with  me  to  the  Armory"  and  I 
ordered  some  one  to  go  and  tell 
Gen.  Howard  to  meet  us  there. 
I  believed,  as  I  had  been  expect- 
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ing,  that  all  of  the  principal 
men  were  about  to  be  arrested 
and  thus  I  desired  to  see  our 
general  at  the  Armory.  In  a 
few  minutes  I  armed  my  party 
as  best  I  could  and  started  with 
them  to  the  Armory.  In  the 
confusion,  there  being  a  mob 
in  the  streets,  I  lost  sight  of  all 
except  Judge  Terry,  though  I 
am  convinced  Mr.  Bowie  and 
Mr.  Rowe,  one  of  Gen.  Howard's 
aids,  were  with  us.  The  mob 
increased  to  hundreds,  when 
Terry  and  myself  reached  the 
corner  of  Jackson  and  Kearney 
streets.  I  exclaimed,  "Who  are 
our  friends  and  who  are  against 
us?"  I  was,  I  considered,  in 
extreme  peril  of  my  life.  I 
faced  the  mob,  I  think  Terry 
did  also  and  I  spoke  imploring- 
ly to  the  crowd,  "Fellow  citi- 
zens, for  God's  sake  desist,  do 
not  advance  on  us."  We  con- 
tinued to  retreat  as  fast  as  cir- 
cumstances would  permit,  run- 
ning and  wheeling  until  about 
half  way  between  Kearney  and 
Dupont  streets,  where  making 
a  momentary  stand,  still  be- 
seaching  the  mob  to  desist  and 
they  continuing  to  advance  close 
on  our  heels  whenever  we 
turned.  While  in  this  position 
both  Terry  and  myself  were  laid 
violent  hands  on.  I  was  at- 
tacked from  the  rear  while  fac- 
ing the  mob  down  Jackson 
street.  "WTiile  both  of  us  were 
scuffling  with  the  parties  who 
had  taken  hold  of  us,  the  mob 
closed  up,  while  parties  had  hold 
of  my  gun,  two  pistols,  one  at 
each  eye,  were  presented,  at  the 
same  time  all  were  threatening 
vengeance  and  murder.  I  was 
disarmed,  when  throwing  me  to 
and  fro  I  saw  Terry  struggling 
with  several  men  and  I  noticed 


he  was  threatened  with  deadly 
weapons.  Seeing  one  man  pre- 
sent his  pistol  to  shoot  him 
(Terry)  and  knowing  that  he 
was  in  earnest,  as  he  snapped 
one  cap  I  screamed,  "For  God's 
sake,  don't  shoot,  sir,"  when  he 
succeeded  in  firing.  A  moment 
after  at  least  one  more  report 
was  heard  by  me.  Am  positive 
that  Terry  by  this  time  had 
taken  from  him  by  the  officers 
of  the  Committee  and  the  mob, 
his  gun  and  pistol.  At  the  mo- 
ment after  the  firing,  Terry 
raised  his  knife  and  struck  the 
blow  with  it.  Tne  antagonist 
whom  he  struck  was  the  one  im- 
mediately in  front  and  had  him 
grasped  by  the  breast  or  throat. 
Some  one  cried,  "Stabbed"  and 
the  man  who  was  stabbed  quit 
his  hold  and  ran  down  the 
street. 

The  pistol  shot  I  spoke  of 
took  effect,  I  have  since  learned, 
in  Mr.  Capprise's  coat;  Terry 
and  I  made  our  way  to  the  Ar- 
mory. On  reaching  there  he 
said  "I  wonder  who  I  stabbed" 
and  expressed  a  hope  that  the 
wound  would  not  prove  fatal 
and  that  he  had  acted  solely  in 
self  defense,  and  further  said, 
"Ashe,  I  saw  you  reel  and 
thought  they  had  killed  you  in 
the  fray".  On  consultation  for 
surrender  I  said  to  him  "I  love 
you  more  than  ever  I  did  hu- 
man being  on  earth"  and  I  told 
him  I  would  die  there  with  him, 
selling  my  life  as  dearly  as  pos- 
sible. His  reply  was  that  he 
was  fully  aware  of  my  strong 
regard  for  him,  bursting  into 
tears:  "I  hate  to  surrender  to 
a  mob  but  I  have  only  acted  in 
self-defence  in  every  aspect  of 
the  case  and  I  will  not  allow 
these  men  (meaning  the  men  of 
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my  company)  to  sacrifice  them- 
selves for  me;  and  I  know  Ashe, 
there  must  be  some  men  on  the 
Committee  who  are  gentlemen 
and  will  not,  under  the  circum- 
stances, see  me  sacrificed".  A 
man  named  Kelly  came  to  my 
oflice  one  day  while  Judge  Terry 
was  lying  on  the  sofa.  He  said 
he  had  received  notice  to  leave 
from  the  Vigilance  Committee 
and  acknowledged  that  he  had 
been  instrumental  in  giving  in 
false  election  returns.  He  evi- 
dently came  for  protection. 
Judge  Terry  said  to  him  that  it 
was  such  d — ^n  rascals  as  he  was 
that  people  had  a  right  to  com- 
plain of,  who  had  produced  all 
this  trouble  and  that  he  ought 
to  be  hung.  Kelly  left  and  never 
returned. 

JoJin  Meyer  (butcher),  Wil- 
liam Doran  (boarding  house 
keeper),  Edwin  A.  Rowe  (Gov- 
ernor's Aide),  Atkins  Massey, 
Thomas  Riley,  Andrew  J.  Reed, 
William  Dolan  (hack  driver), 
Thomas  Harriman  (hack  driv- 
er), Samuel  A.  Wells  (Minstrel 
performer)  corroborated  the  for- 
mer witnesses  as  to  the  size  of 
the  crowd  that  followed  the 
Terry  party,  that  they  and  Hop- 
kins took  hold  of  Terry  and  that 
the  fleeing  party  seemed  to  be 
acting  merely  in  self  defense. 

John  McMullen:  Am  a  stock 
raiser.  Judge  Terry  and  I  went 
through  the  Mexican  war  togeth- 
er and  I  have  stopped  with  him 
in  Stockton;  have  never  seen 
him  take  a  drink  of  strong 
liquor  nor  have  I  ever  seen  him 
at  a  dance  house,  nor  in  a  house 
of  prostitution,  which  I  cannot 
say  of  any  other  gentlemen  of 
my  acquaintance,  because  in 
those  early  days  there  were  no 
other    places    to    go    to.      Have 


never  known  him  quarrelsome, 
but  on  the  contrary,  generous 
in  all  his  feelings,  liberal  to  a 
fault — himself  virtuous,  yet  not 
prudish  to  the  faults  of  others. 
Know  a  man  named  Rodhouse 
slightly  only.  His  reputation 
was  that  of  a  horse  and  cattle 
thief.  Took  from  him  a  stolen 
horse  of  mine,  with  a  great  deal 
of  trouble. 

Was  present  at  the  difficulty 
with  Purdy.  Terry  entered  his 
room,  Perley  and  myself  remain- 
ing at  the  door.  Terry  pro- 
duced an  article  asking  the  gen- 
tleman if  he  was  the  author  of 
it.  He  stated  that  he  was  not 
but  that  he  had  published  it. 
Judge  Terry  then  demanded  the 
author.  He  refused  to  give  it 
to  him,  saying  that  it  was  a  pri- 
vate letter.  Terry  told  him  he 
would  make  him  accountable  if 
he  did  not  give  the  author.  He 
still  refused  and  Judge  Terry 
told  him  he  would  chastise  him 
and  struck  him  with  a  cane. 
Purdy  grappled  with  him  and 
commenced  hallooing,  "help! 
murder."  They  tussled  some 
time  when  Terry  drew  a  knife 
and  struck  him  twice  with  the 
butt  of  it  on  the  head  still  de- 
manding the  author.  Perley 
called  out,  "Dave,  don't  cut  him" 
whereupon  Terry  passed  the 
knife  back  with  his  right  hand, 
holding  on  to  the  other  party 
with  the  left,  saying,  "here, 
take  it."  Perley  took  the  knife 
and  Terry  struck  his  adversary 
once  or  twice  more  with  his  fist. 
At  this  time  a  number  of  per- 
sons had  gathered  at  the  door 
and  wanted  to  come  in.  Perley 
told  them  to  keep  out.  A  police 
officer  showed  himself  at  the 
door  with  a  badge.  I  told  him 
to   walk   in,   whereupon   Perley 
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objected  but  as  soon  as  he  saw 
it  was  a  police  officer  tie  told 
him  he  had  nothing  further  to 
say,  but  of  course  to  come  in. 
He  entered  and  arrested  Judge 
Terry  who  was  tried  before  the 
Recorder  and  fined  $300  which 
money  he  objected  to  pay,  I 
told  him  to  pay  it  and  he  did 
so  under  protest. 

D.  W.  Perley:  Am  an  attor- 
ney at  law  in  this  city;  have 
been  in  California  since  1849. 
Knew  Judge  Terry  first  in  Texas 
and  in  1850  he  and  I  became 
partners  in  the  practice  of  the 
law  in  Stockton,  which  contin- 
ued until  he  was  elected  to  the 
Supreme  Court.  In  this  state 
as  in  Texas,  he  has  sustained 
the  most  unblemished  character. 
He  is  a  man  of  perfect  sobriety; 
he  has  never  been  addicted  to 
gambling;  has  always  in  this 
state  been  violently  opposed  to 
that  class  of  men  known  as 
"shoulder  strikers".  They  have 
never  been  his  associates.  Has 
never  been  a  rowdy,  street-fight- 
er or  bully.  Has  had  some  per- 
sonal difficulties  of  which  I 
have  .  personal  knowledge.  At 
Stockton  he  was  considered  one 
of  the  best  lawyers  in  the  city. 
He  always  possessed  a  large 
share  of  the  public  confidence 
and  had  a  larger  practice  than 
any  other  lawyer  there.  He 
possessed  in  an  eminent  degree 
the  respect  of  the  court  and  of 
the  bar.  His  private  habits 
were  good  and  in  all  the  higher 
elements  of  character  it  would 
be  difficult  to  find  his  equal  in 
that  city.  Have  seen  a  list  of 
the  charges  made  against  him 
before  the  Committee  and  I  now 
allude  to  such  as  I  have  knowl- 
edge of.  Was  present  at  the 
time  he  was  said  to  have  com- 


mitted an  assault  on  Mr.  Evans 
of  Stockton.  There  was  a  party 
of  ladies  and  gentlemen  at  the 
house  of  Mrs.  McPherson  at  an 
evening  party.  Whilst  the  danc- 
ing was  going  on  a  party  of 
rowdies,  loafers  and  disorderly 
persons  attempted  to  interrupt 
the  assembly  by  obscene  con- 
duct, by  violent  and  riotous 
demonstrations  at  the  door  of 
the  house  and  by  throwing  fire- 
crackers among  the  ladies.  Dr. 
Ashe,  Sheriff  of  the  county,  left 
the  room  to  restore  order  and 
tried  to  induce  the  rioters  to 
disperse.  A  drayman  in  the 
employ  of  Evans  was  caught  in 
the  very  act  of  throwing  crack- 
ers into  the  room.  Dr.  Ashe 
tried  first  to  induce  him  to  de- 
part. He  refused  to  do  so.  Dr. 
Ashe  then  arrested  him  for  dis- 
orderly conduct,  when  Evans  in- 
terfered, declared  that  the  man 
was  his  drayman  and  should 
not  be  arrested  and  interfered 
with  the  Sheriff  forcibly  in  the 
discharge  of  his  duty.  Ashe 
then  proclaimed  to  Evans  and 
his  friends  that  he  was  Sheriff 
of  the  county  and  must  not  be 
interfered  with.  Evans  declared 
"he  did  not  care  a  damn  if  he 
was  Sheriff,  his  drajonan  should 
not  be  arrested"  and  laid  his 
hand  rudely  on  the  officer.  It 
was  then  a  fight,  commenced  be- 
tween Ashe  and  Evans.  Some 
of  Evans'  friends  interfered,  and 
Terry  went  to  the  assistance  of 
Ashe,  who  would  have  struck 
Evans  with  a  knife  but  was  pre- 
vented from  doing  so  by  Terry. 
In  the  fight  Terry  did  strike 
Evans  once  with  his  fist.  A 
small  brass  single-barreled  pis- 
tol was  taken  from  one  of 
Evans'  party  by  Terry  and  I 
think  he  struck  Evans  once  or 
twice  with  it. 
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Was  acquainted  with  Rod- 
house's  general  character  and 
reputation.  It  was  very  bad. 
He  had  the  reputation  of  being 
a  bully  and  a  shoulder-striker. 
Was  a  quarrelsome  and  turbu- 
lent man — fond  of  fighting, 
drinking  and  carousing  and  had 
the  reputation  of  being  a  cattle 
thief. 

Terry  was  tried  by  a  jury  of 
the  most  respectable  citizens  of 
Stockton  for  the  assault  on 
Rodhouse  and  was  fined  only 
one  dollar.  Know  nothing  of 
any  attack  on  King  of  Stockton 
but  have  heard  that  the  assault 
on  King  was  made  by  Ashe  and 
not  by  Terry;  believe  such  to 
be  the  case  and  that  there  is  a 
mistake  in  charging  this  matter 
to   Terry. 

Have  personal  knowledge  of  all 
the  proceedings  of  Terry  con- 
nected with  the  case  of  William 
Roach,  guardian  of  the  Sanchez 
heirs.  Am  amazed  at  the  utter 
falsity  of  the  charge  of  his  aid- 
ing to  defraud  the  heirs.  The 
utter  ignorance  of  that  whole 
proceeding  displayed  by  those 
who  have  trumped  up  this  vile 
slander  will  be  apparent  on  a 
bare  statement  of  the  facts. 
Roach  had  robbed  these  heirs 
of  about  $75,000.  The  county 
Judge  of  Monterey  was  his  tool 
and  creature;  the  Sheriff  and 
nearly  all  the  other  officers  of 
the  county  were  in  the  pay  of 
Roach.  Terry  and  myself  were 
employed  as  counsel  for  the 
heirs.  No  counsel  have  ever  in 
this  state,  nor  I  believe  in  any 
other,  encountered  and  over- 
come the  difficulties  we  had  to 
contend  against  on  behalf  of 
these  heirs.  Nothing  could  be 
done  with  Roach  in  the  county 
of  Monterey  and  we  commenced 


suit  against  him  in  Stockton. 
We  got  an  order  from  Judge 
Creanor  appointing  Louis  Belch- 
er (who  has  been  lately  mur- 
dered by  that  gang  of  fellows) 
Receiver  in  the  case  and  an  or- 
der on  Roach  commanding  him 
to  pay  over  the  money.  Roach 
refused  to  obey  and  defied  the 
District  Court.  It  then  became 
necessary  to  arrest  him  for  con- 
tempt of  court.  It  was  folly  to 
ask  any  of  the  officers  of  that 
county  to  do  it.  In  this  emerg- 
ency Judge  Creanor  appointed 
Samuel  H.  Brooks  the  county 
Treasurer  of  San  Joaquin,  spe- 
cial deputy  to  arrest  him.  It 
was  a  dangerous  and  formidable 
task.  No  person  could  be  found 
to  act,  except  Terry  and  myself, 
who  would  join  in  the  party  and 
aid  in  making  the  arrest. 

We  had  to  rally  our  firm 
friends  for  the  occasion  and  ac- 
companied by  the  officers  and 
three  or  four  others  we  ar- 
rested Roach  at  his  house  in 
Monterey.  Josiah  Merritt  the 
county  Judge,  was  charged  with 
Roach  as  a  conspirator  to  de- 
fraud the  Sanchez  heirs  and  as 
soon  as  Roach  was  arrested  he 
issued  a  writ  of  habeas  corpus 
to  take  him  out  of  our  custody. 
Aaron  Lyons  the  sheriff,  was 
charged  as  another  conspirator 
and  he  attempted  to  execute  the 
process  by  which  Roach  would 
have  been  set  at  liberty.  He 
overtook  us  on  our  return  from 
Monterey  with  Roach,  and  at 
first  threatened  to  take  Roach 
by  violence.  Mr.  Brooks  in- 
formed him  that  Roach  was  his 
prisoner  under  an  order  from 
the  District  Judge  of  San  Joa- 
quin County  and  he  could  not 
recognize  the  authority  of  Jo- 
siah Merritt  who  was  a  defend- 
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ant  in  the  action,  to  take  Roach 
out  of  his  custody. 

Lyons  then  asked  to  see  our 
warrant  and  on  being  shown  it 
declared  that  he  was  satisfied 
that  we  were  right  and  that  he 
no  longer  claimed  the  right  to 
execute  the  Jiabeas  corpus.  We 
brought  Roach  to  Stockton,  he 
was  tried  for  contempt  and  sen- 
tenced to  imprisonment  in  the 
county  jail  until  he  paid  over 
the   money. 

Judge  Wells  then  released  him 
on  a  Jiabeas  corpus.  Terry  and 
myself  caused  him  to  be  re-ar- 
rested and  put  back  in  the 
Stockton  jail.  He  then  escaped 
and  tried  to  flee  from  the  coun- 
try and  after  he  was  gone  about 
three  weeks,  through  our  instru- 
mentality, he  was  captured  at 
the  town  of  San  Buena  Ventura 
and  again  brought  back  and 
put  in  the  Stockton  jail  where 
he  remained  about  eight  months 
and  then  bribed  the  jailer  to 
allow  him  to  escape.  He  is 
now  an  outlaw  and  felon  some- 
where in  the  county  of  Mon- 
terey and  has  been  charged  by 
Belcher  on  his  death-bed  with 
his  assassination.  In  conduct- 
ing this  case  Terry  and  myself 
risked  everything  in  behalf  of 
the  Sanchez  heirs — life,  fortune 
and  success  at  the  bar.  We  had 
to  confront  and  defy  Alexander 
Wells,  Judge  of  the  Supreme 
court  in  his  lawless  attempt  to 
liberate  Roach  contrary  to  the 
law.  Month  after  month  we 
braved  assassination  at  the 
hands  of  the  aiders  of  Roach. 

They  did  assassinate  Dr.  San- 
ford  the  stepfather  of  these  chil- 
dren and  threatened  to  kill  both 
of  us.  Through  our  instrument- 
ality about  $40,000  of  the  money 


Roach  had  plundered  from  these 
children  was  secured. 

Josiah  Merritt,  the  corrupt 
Judge  of  Monterey,  was  driven 
from  the  bench  and  fled  from 
the  country  and  his  office  was 
vacated.  Judge  Creanor  and  the 
whole  bar  of  Stockton  and  Santa 
Clara  are  familiar  with  the  as- 
siduous, devoted  and  untiring 
conduct  of  Terry  to  procure  jus- 
tice for  the  Sanchez  children. 
To  accuse  him  of  conspiring  to 
defraud  them  is  a  foul  and 
monstrous  calumny. 

Was  present  at  the  trouble 
with  Purdy  and  corroborate  Mr. 
McMullen's  account  of  it;  re- 
member a  conversation  about  a 
rumor  that  Dr.  Ashe's  room  was 
to  be  searched  for  McGowan.  I 
asked  Terry  what  he  would  do 
if  he  was  there  and  any  attempt 
was  made  to  search  the  room. 
He  replied  that  the  Vigilance 
Committee  had  published  a 
statement  that  no  private  rooms 
should  be  searched  except  under 
legal  process  or  by  consent  of 
the  occupant  and  that  he  would 
resist  any  attempt  to  do  so,  ex- 
cept under  a  legal  warrant  or 
by  his  consent.  I  recollect  one 
conversation  about  a  man  named 
Terence  Kelly.  It  was  as  testi- 
fied to  by  Dr.  Ashe. 

Judge  Terry  has  been  gener- 
ally in  the  habit  of  carrying  a 
knife,  sometimes  a  pistol,  but 
that  was  not  his  constant  usage. 
I  deemed  it  necessary  to  carry 
arms  in  Stockton  in  court  or 
out  of  court,  for  my  protection 
in  defending  or  prosecuting 
criminals.  The  life  of  an  attor- 
ney was  in  constant  jeopardy. 
Up  to  the  time  I  left  Stockton  it 
was  the  usage  and  custom  for 
the  majority  of  the  people  to 
carry  arms.     Have  never   lived 
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in  Sacramento  but  think  it  was 
much  the  same  way.  Judge 
Terry  did  not  to  my  knowledge 
go  on  the  Supreme  Bench 
armed.  All  the  difficulties  spoken 
of  occurred  prior  to  his  being 
elected  Judge  of  the  Supreme 
Court.  Have  never  known  of 
any  difficulty  since  of  any  kind 
or  character  until  the  present. 

Samuel  Neall:  Knew  John 
Hanna  well  in  Stockton,  where 
I  was  a  court  officer;  knew  of 
him  being  guilty  of  commercial 
frauds.  He  was  embittered  to- 
wards Judge  Terry  because  the 
latter  advised  a  suit  against 
him  for  slandering  a  lady. 
Hanna  has  told  me  that  he 
could  put  a  halter  around  Ter- 
ry's neck  and  that  there  was  a 
day  coming  when  he  would  get 
even  with  him.  From  the  knowl- 
edge I  have  of  Hanna's  known 
antipathy  to  Terry,  I  would 
not  believe  him  on  oath  in  what 
he  would  say.  I  assisted  sum- 
moning the  jury  that  tried  Ter- 
ry for  the  assault  on  Rodhouse 
and  it  was  composed  of  some 
as  respectable  citizens  as  any  in 
Stockton.  I  copied  all  the  pa- 
pers in  the  Roach  case  and 
know  all  the  particulars  about 
it  and  I  know  that  the  Sanchez 
children  received  $40,000  by  the 
aid  of  Terry  and  Perley  their 
counsel.  Have  known  Judge 
Terry  since  1850  and  lived  in 
the  town  of  Stockton  where  he 
resided  from  that  time  until  his 
election  to  the  Supreme  Court. 
I  know  him  to  be  a  brave,  noble, 
highminded,  generous  man.  Nev- 
er heard  his  honor  doubted  and 
he  bore  the  universal  reputation 
of  being  an  honorable  man  as 
well  as  a  peaceable  one. 

J.  K.  Shafer:  Have  been 
County    Judge    of    San    Joaquin 


County  since  1854.  Judge  Terry 
frequently  appeared  in  my  court 
in  cases  as  counsel  in  Stockton. 
His  reputation  for  honesty, 
truth  and  integrity  is  equal  to 
that  of  any  man  in  the  State. 
I  do  not  regard  him  as  a  quar- 
relsome man.  I  have  never 
known  him  to  quarrel  at  all. 
What  I  mean  is  that  he  would 
not  go  after  a  man  to  insult 
him,  but  if  insulted  would  re- 
sent it  promptly.  I  know  of  one 
or  two  instances  in  which  Judge 
Terry  told  men  to  go  away  as 
he  did  not  desire  to  have  any 
words  with  them.  I  was  the 
District  attorney  that  prosecuted 
Judge  Terry  for  the  assault 
upon  Roadhouse.  In  Feb.  1851 
Judge  Terry  had  brought  a  suit 
against  Roadhouse  who  had  no 
counsel  but  attended  to  his  case 
in  person;  when  Judge  Terry 
was  addressing  the  court  Road- 
house interrupted  him  and  after- 
wards used  words  to  the  effect 
that  what  Judge  Terry  had  said 
in  his  arguments  was  a  lie. 
Terry  immediately  turned 
around.  Roadhouse  who  was 
standing  behind  him,  put  him- 
self in  position  and  I  think  ad- 
vanced and  said,  "I  am  ready 
for  you"  and  brought  up  his 
fists  and  Judge  Terry  drew  a 
knife  and  cut  him  on  the  shoul- 
der blade.  Roadhouse's  reputa- 
tion in  San  Joaquin  county  was 
not  good.  Have  heard  it  said 
and  never  contradicted,  that  he 
was  from  Sydney  and  was  a 
shoulder-striker.  It  is  my  im- 
pression that  Terry  sent  or  tried 
to  send  a  doctor  to  Roadhouse. 
Am  sure  that  there  is  testimony 
that  Terry  said,  "I  hope  I  have 
not  hurt  him  much."  I  corro- 
borate the  Evans  trouble  as  re- 
lated by  Mr,  Perley, 
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R.  F.  Langdon:  (he  corrobo- 
rated Mr.  Perley  as  to  Judge 
Terry's  action  in  the  case  of  the 
Sanchez  heirs.)  I  met  John 
Hanna  first  on  the  steamer  from 
New  Yorli  here  in  1849.  At  Pan- 
ama there  was  some  excitement 
which  I  learned  was  because 
Hanna  had  left  the  hotel  with- 
out settling  his  bill  and  that  the 
keeper  of  the  hotel  was  endeav- 
oring to  collect  it.  During  the 
entire  passage  up  to  San  Fran- 
cisco Hanna  was  continually 
gambling  and  was  the  compan- 
ion of  a  notorious  gambler, 
shoulder-striker  and  prize-fight- 
er— one  Jack  Smith  who  was 
killed  in  San  Francisco  in  a 
fight. 

Samuel  H.  Brooks:  Am  Treas- 
urer of  San  Joaquin  Co.  Since 
1851  I  have  been  intimately  ac- 
quainted with  Judge  Terry.  He 
had  the  largest  practice  in 
Stockton  and  possessed  the  con- 
fidence and  respect  of  the  com- 
munity. Have  never  known  of 
his  having  fights,  public  recon- 
tres  or  street  brawls;  has  never 
been  a  gambler  and  has  always 
been  opposed  to  pugilists,  ballot 
stuff ers  and  shoulder  strikers. 
He  would  be  quick  to  resent  a 
personal  insult  but  does  not  har- 
bor sentiments  of  malice  or  re- 
venge. He  is  incorruptible  and 
devoted  to  his  family.  He  did 
formerly  carry  a  knife  all  the 
time  but  of  late  years  he  has 
discontinued  that  habit  and  has 
only  carried  a  knife  or  pistol 
when  he  went  away  from  home 
or  Avas  engaged  in  professional 
business  where  personal  danger 
was  to  be  encountered.  Know 
that  he  has  not  been  in  the  habit 
of  wearing  arms  about  his  house 
or  in  the  streets  as  a  general 
thing   for   the   last   two    years. 


Have  never  known  him  to  cut 
or  shoot  any  body.  Have  heard 
of  some  few  personal  difiiculties 
he  had  had,  none  of  which  were 
of  a  serious  or  aggravated  char- 
acter; know  nothing  personally 
of  such  difficulties. 

The  facts  as  I  know  them  in 
relation  to  the  Sanchez  heirs  are 
correctly  stated  by  Mr.  Perley. 

F.  E.  Corcoran:  About  May, 
1852,  an  election  was  held  in 
Stockton  for  city  officers.  After 
the  polls  were  closed  I  was 
standing  near  by  conversing 
with  Dr.  Langdon  when  one 
Austin  M.  King  came  up  and 
stood  listening  to  our  conversa- 
tion. Presently  Dr.  Ashe  joined 
us,  some  words  ensued  between 
Ashe  and  King.  King  struck 
Ashe;  they  then  clinched  and 
struggled  in  the  room.  Ashe 
had  a  knife  in  his  hand.  Terry 
who  was  also  present,  exclaimed, 
"Don't  cut  him,  Ashe",  and  then 
seized  Ashe's  hand  and  held 
him  so  that  he  could  not  use  it. 
The  parties  were  then  separated. 
Have  known  Judge  Terry  per- 
sonally since  1850;  regard  him 
as  an  honorable,  though  impetu- 
ous man. 

James  G.  Baldwin:  On  the 
Wednesday  preceding  this  oc- 
currence, I  called  on  Judge 
Terry  at  Dr.  Ashe's  to  persuade 
him  to  leave  town;  told  him  he 
had  done  all  he  could  and 
should  abandon  any  further  re- 
sistance to  this  popular  move- 
ment. He  seemed  impressed  and 
I  think  my  appeal  would  have 
been  successful,  but  for  the  ill- 
timed  and  intemperate  appeal 
that  Dr  Ashe  made  to  him  on 
what  I  considered  a  false  sense 
of  honor. 

Calhoun  Benham :  I  went 
with   other   citizens   from   here 
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to  Sacramento  to  inform  the 
Governor  that  the  city  was  in 
a  state  of  insurrection.  Called 
at  the  rooms  of  the  Supreme 
court  and  Judge  Terry  went 
with  us.  Gov.  Johnson  told  us 
that  Terry  was  going  down  to 
issue  a  writ  of  habeas  corpus. 
He  said  he  desired  to  have  all 
the  right  on  the  side  of  the  Ex- 
ecutive; understood  that  he  did 
not  wish  to  act  at  all  until  he 
had  a  complete  case  and  that  it 
was  necessary  that  Terry  should 
come.  In  the  interview  with 
Terry,  before  the  latter  saw 
Johnson,  I  urged  him  as  earn- 
estly as  it  was  in  my  power  to 
assist  in  procuring  the  procla- 
mation and  taking  such  steps  as 
might  seem  best  to  break  up  the 
Vigilance  Committee. 

I  told  him  that  it  was  ex- 
pected from  him  by  many  oth- 
ers beside  myself  and  that  it 
was  important  to  have  his  in- 
fluence. A  day  or  two  before 
the  Incident  in  regard  to  Hop- 
kins occurred,  Terry  told  me  he 
was  going  home;  that  the  game 
was  lost  for  the  present.  I  told 
him  no,  and  he  didn't  go.  I 
thought  he  would  go  next  day, 
but  on  the  morning  after  when 
I  came  to  town  I  found  he  had 
not  gone.  This  was  the  morn- 
ing the  incident  in  relation  to 
Hopkins  occurred.  I  understood 
he  remained  at  the  solicitation 
of  the  friends  of  that  party. 

A.  C.  Baine:  Am  a  lawyer  in 
Stockton.  In  my  practice  I  have 
been  brought  in  constant  colli- 
sion with  Judge  Terry,  as  well 
as  in  contact  with  him  in  social 
Intercourse.  Have  never  met  a 
more  upright  and  courteous  gen- 
tleman. So  far  from  his  being 
a  bulb/",  I  consider  him  a  mag- 
nanimous man.    By  this  I  mean 


that  if  an  equal  in  physical 
strength  were  to  insult  him,  he 
would  be  quick  to  resent  it;  or 
if  a  ruffian  shoulder-striker,  to 
whose  skill  he  was  unequal 
were  to  do  so  he  would  in  a 
moment  attempt  his  castiga- 
tion;  while  if  a  man  much  his 
inferior  in  position,  strength  or 
skill,  were  to  offend  him  in  the 
same  manner,  he  would  let  it 
pass  unnoticed.  I  have  seen 
this. 

His  zeal  and  fidelity  to  the 
interests  of  his  clients  are 
worthy  of  his  profession. 

Charles  M.  C  r  eanor:  Am 
Judge  of  the  Fifth  District; 
have  known  Judge  Terry  inti- 
mately since  1850.  He  is  tem- 
perate, highminded  and  honor- 
able. He  is  not  quarrelsome  but 
is  passionate  and  quick  to  re- 
sent an  insult.  Never  saw  him 
have  but  one  difficulty  in  my 
court.  Mr.  Hall  gave  him  the 
lie;  they  clinched,  a  tussle  took 
place,  think  no  blow  was  struck; 
they  were  separated  and  ar- 
rested by  my  order.  Every- 
thing in  the  court-house  was 
settled  in  two  minutes,  and  Mr. 
Hall  going  on  with  his  argu- 
ment. My  opinion  is,  and  I 
think  it  is  that  of  the  bar  in 
my  District,  that  he  was  a  per- 
fectly fair  practitioner  and  re- 
sorted to  no  unfair  means  or 
tricks  in  his  practice. 

Terry,  the  counsel  for  the 
heirs  of  Sanchez,  so  far  from 
aiding  Roach  in  his  escape,  did 
all  in  his  power  to  keep  him  in 
prison,  which  was  done  for  a 
long  time  until  he  broke  jail. 

R.  W.  Heath:  "Was  a  resident 
of  Stockton  when  the  prisoner 
came  there.  The  largest  portion 
of  the  population  was  in  the 
habit   of   assembling   daily   and 
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nightly  in  bar-rooms  and  gam- 
bling houses;  indeed  they  were 
the  only  places  to  meet  stran- 
gers or  acquaintances,  and  it 
was  not  at  all  unusual  to  trans- 
act every  variety  of  business  at 
the  bar.  Cannot  recall  having 
seen  Terry  but  once  at  any  of 
these  places,  and  I  was  a  fre- 
quent and  constant  visitor.  His 
character  and  conduct  was  most 
unexceptional  and  irreproach- 
able; indeed  his  habits,  so  dif- 
ferent from  nine-tenths  of  the 
population,  attracted  much  at- 
tention and  remark. 

At  this  time  three-quarters  of 
the  population  carried  arms  and 
it  is  probable  that  judge  Terry 
did,  though  he  certainly  never 
carried  them  exposed  as  did 
many  others;  have  seen  a  dray- 
man in  the  streets  with  a  re- 
volver buckled  on  and  I  em- 
ployed a  carpenter  to  build  a 
house  for  me  who  was  seldom 
without  the  same  weapon  even 
when  at  work.  Merchants  were 
often  armed  when  behind  the 
counter  attending  to  their  busi- 
ness. Judges,  jurors,  lawyers 
and  witnesses  were  often  armed 
in  court. 

J.  C.  Hays,  H.  A.  Colh,  Sam- 


uel L.  Jones,  Richard  Roman, 
William  H.  Rhodes,  John  H. 
Brown,  Lewis  B.  Harris,  Henry 
Huhbard,  Henry  T.  Huggins,  Dr. 
Isaac  ZachariaJi,  D.  J.  Staples, 
John  A.  Reed,  Thomas  Marshall, 
A.  C.  Bradford,  T.  R.  Bours,  B. 
W.  Bours,  Samuel  Knight,  Sam- 
uel Purdy,  Richard  P.  Ham- 
mond, A.  P.  Crittenden,  W.  W. 
Porter,  John  Hodges,  Jr.,  O.  A. 
Shurtleff,  Tod  Robinson,  G.  W. 
Wood,  all  of  whom  had  known 
the  prisoner  for  many  years, 
testified  to  his  high  character 
and  reputation  in  the  commu- 
nity, to  his  honesty  and  lack  of 
vices  and  his  eminence  as  a 
good  citizen. 

Isaac  S.  Freeborn:  Have 
known  both  Judge  Terry  and 
John  Hanna  for  years.  Since 
1851  Hanna  has  been  an  enemy 
of  the  Judge's;  have  frequently 
heard  him  speak  of  him  in  the 
most  unfriendly  terms,  using 
the  most  opprobrious  epithets, 
and  expressing  a  disposition  to 
shoot  him.  Judge  Terry  being 
a  high-toned  man,  holding  in 
destation  small  and  petty  tricks, 
it  may  be  that  he  reprobated 
Hanna  for  his  conduct  and  so 
gave  rise  to  this  ill  feeling. 


THE  PROSECUTION  IN  REBUTTAL. 


H.  Mitchell:  In  a  suit  in 
San  Joaquin  Co.  in  1851,  in 
which  I  was  a  garnishee,  Terry 
declared  that  one  of  the  wit- 
nesses named  Jackson  had 
sworn  to  a  lie,  at  which  Jack- 
son said  he  had  sworn  to  noth- 
ing but  the  truth;  upon  this 
Terry  picked  up  a  chair  and 
commenced  beating  Jackson  un- 
mercifully. Justice  Woods  fined 
Terry  a  nominal  sum,  one  dollar. 

J.  C.  Westbay:    In  1851  I  was 


a  witness  in  a  case  against 
Roadhouse.  Terry  was  for  plain- 
tiff and  when  speaking  Road- 
house  arose  and  remarked  that 
Mr.  Terry  was  mistaken  in  re- 
gard to  some  of  his  statements, 
upon  which  Terry  drew  a 
bowie  knife  and  without  wait- 
ing, immediately  stabbed  Road- 
house,  who  did  not  make  any 
attempt  to  draw  a  weapon  or 
make  any  demonstration  to  at- 
tack Terry. 
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John  Wilson:  At  the  election 
for  sheriff  in  1851  in  the  county 
of  San  Joaquin,  Dr.  R.  P.  Ashe 
was  a  candidate.  D.  S.  Terry, 
Col.  Cheathem  and  D.  W.  Perley 
went  to  the  polls  about  an  hour 
before  the  closing  and  took  the 
ballot-box  from  the  judges  and 
inspectors  and  swore  that  there 
should  be  no  more  votes  polled 
that  day,  although  there  were  a 
number  then  waiting  to  vote, 
and  that  they  would  protect  the 
ballot-box.  Terry  took  an  active 
part  in  the  proceedings  and  ap- 
peared to  be  the  principal  man 
among  them. 

Russell  K.  Rogers:  In  July, 
1852  I  boarded  at  the  Stockton 
House.  The  keeper  of  the  house, 
Sinck,  had  a  difficulty  with  a 
gambler  and  a  man  named 
Brooks.     The  day  after  the  dif- 


ficulty (which  took  place  at  a 
ball-room)  I  was  in  the  hotel 
when  Sinck  was  behind  the  bar 
and  Brooks  and  Terry  came  in 
and  commenced  an  assault  upon 
Sinck.  The  first  I  saw  was  a 
cane  thrown  by  the  gambler  at 
Sinck  which  passed  over  my 
head  as  I  sat  at  dinner  in  the 
dining  room,  Sinck  having  left 
the  bar-room  to  go  across  the 
dining  room  for  his  pistol 
which  he  had  brought  back  by 
another  door  into  the  barroom 
where  Brooks  and  the  gambler 
were  with  drawn  pistols.  As  he 
(Sinck)  entered  Terry  took  hold 
of  him,  at  the  same  time  draw- 
ing a  knife  and  told  Sinck  that 
if  he  did  not  drop  the  pistol  he 
would  have  his  heart's  blood, 
when  the  matter  ended  with  a 
war  of  words. 


Mr.  Smiley  read  the  warrant  issued  by  the  Executive  Committee 
on  June  20  for  the  arrest  of  Maloney  and  Phillips.  It  was  found  in 
Hopkins*  pocket  after  he  was  stabbed. 


Charles  Poppe,  Isaac  Wormser, 
Adolph  Sutro,  residents  of 
Stockton,  testified  that  Terry  al- 
ways carried  a  knife,  was  quar- 
relsome, quick  to  take  offense 
and  to  take  revenge  and  asso- 


ciated with  gamblers  and  bad 
men.  This  was  his  reputation. 
W.  E.  B.  Andrews  and  Augus- 
tus Elliott,  testified  to  the  good 
reputation  for  truth  and  verac- 
ity of  Sterling  A.  Hopkins. 


THE  DEFENSE  IN  EEBUTTAL. 


E.  A.  Rowe  (recalled) :  Did 
not  see  any  knife  in  Judge  Ter- 
ry's hand  while  Hopkins  was  in 
Dr.  Ashe's  office.  After  he  left 
the  Judge  put  on  a  belt  with 
a  pistol  and  knife  in  it. 

R.  P.  Ashe:  (recalled)  Am 
sure  Terry  did  not  have  a  knife 
in  his  hands  while  Hopkins  was 
in  my  office;  am  sure  his  arms 
were  in  his  valise  at  the  time, 
ready  to  take  back  to  Sacra- 
mento. 

Samuel  Langdon,  Loyd  Tevis, 


Chas.  De  Ro,  testified  to  the  bad 
reputation  of  John  Hanna. 

Archibald  McPherson  corrobo- 
rated Perley's  account  of  the 
Evans'  incident  as  also  did  R.  P. 
Ashe. 

Samuel  Langdon,  J.  E.  Nutt- 
man  and  James  Lynch  contra- 
dicted John  Wilson  as  to  the 
Election  incident  {ante  p.  163). 

O.  W.  Wood:  Was  the  judge 
before  whom  the  case  against 
Roadhouse  was  tried.  He  be- 
haved  with   great   disrespect  to 
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the  Court  and  to  Terry,  the  op- 
posing counsel.  I  fined  him  for 
contempt  of  Court,  ten  dollars, 
which  he  threw  down  in  an  in- 
solent manner  on  the  table  and 
swore:  By  "G he  had  mon- 
ey enough  to  pay  all  his  fines." 
I  then  fined  him  twenty  dollars 
more.  He  then  seized  the  ten 
dollars  he  had  thrown  down  and 
swore  he  would  pay  no  more 
fines  whatever.  I  then  threat- 
ened to  send  him  to  jail  if  he 
did  not  behave  in  a  proper  man- 
ner, to  which  he  paid  no  atten- 
tion. 

By  this  time  Terry  had  com- 
menced an  address  to  the  jury 
and  he  was  commenting  on  the 
evidence  when  Roadhouse  inter- 
rupted him  and  accused  him  of 
making  false  statements.  Terry 
then  remarked  "Do  you  mean 
to  say  I  am  a  liar?"  Roadhouse 
replied,  "I  do"  and  put  himself 
in  a  boxing  attitude,  Terry  also 
throwing  up  his  hand,  when 
Roadhouse  cried  out,  "Come  on 
I  am  ready  for  all  your  sort". 
Terry  then  drew  a  knife  and  in- 
flicted a  slight  cut,  on  his  shoul- 
der. Roadhouse  ran  out  of  the 
Court  house  and  Terry  sent  Dr. 


O'Neill  after  him,  expressing  the 
hope  that  he  was  not  much  in- 
jured and  requesting  the  doctor 
to  see  and  dress  the  wound  and 
he  would  pay  him.  I  fined  Ter- 
ry for  this  assault  fifty  dollars 
which  he  paid.  Fined  Road- 
house fifty  dollars  which  he 
never  did  pay.  I  state  positive- 
ly Roadhouse  was  the  aggressor 
and  insulted  Terry  grossly  for 
which,  if  a  constable  had  been 
present,  I  should  have  sent  him 
to  jail.  Roadhouse  was  a  man 
of  a  turburlent  and  violent  dis- 
position; he  had  a  bad  reputa- 
tion, that  of  an  overbearing, 
quarrelsome  man.  Have  heard 
him  accused  of  harboring  cattle 
thieves  and  of  associating  with 
disreputable  characters.  He  is 
an  Englishman;  went  generally 
armed  with  a  revolver  and  had 
frequent  disputes  with  teamsters 
and  others. 

E.  F.  Bunnel,  J.  C.  Maynard. 
R.  McMillan,  J.  O.  Pelfon,  J.  W. 
CoffrotJi,  Jeremiah  Clarke,  E.  F. 
Child,  testified  that  the  reputa- 
tion for  truthfulness  and  hon- 
esty of  Hopkins  was  bad,  and 
that  they  would  not  believe  him 
under  oath. 


THE  VERDICT  AND  JUDGMENT 

July  19. 

Today  the  Committee  rendered  its  verdict  which  was  as 
follows: 

1st  Charge:    Guilty. 

2nd  Charge :    Guilty  of  assault. 

3d  Charge:    Not  guilty. 

4th,  5th  and  6th  Charges:    Dismissed. 

August  7. 

Today  David  S.  Terry  was  brought  before  the  Coinmittco 
and  the  Judgment  of  the  Committee  read  to  him,  which  was  in 
these  words : 
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That  David  S.  Terry  having  been  convicted,  after  a  full, 
fair  and  impartial  trial  of  certain  charges  before  the  Com- 
mittee of  Vigilance,  and  the  usual  punishments  in  their  power 
to  inflict  not  being  applicable  in  the  present  instance,  there- 
fore be  it  declared  the  decision  of  the  Committee  of  Vigilance, 
that  the  said  David  S.  Terry  be  discharged  from  their  custody. 

Resolved,  that  in  the  opinion  of  the  committee  the  interests 
of  the  State  imperatively  demand  that  the  said  David  S. 
Terry  should  resign  his  position  as  Judge  of  the  Supreme 
Court. 


THE  TRIAL  OF  EDWARD  McGOWAN  FOR  THE 

MURDER   OF  JAMES  KING  OF  WILLIAM, 
NAPA  CITY,  CALIFORNIA,  1857. 

THE     NARRATIVE 

In  the  Spring  of  1857,  Edward  McGowan,  who  ever 
since  his  indictment  as  an  accessory  before  the  fact  to  the 
murder  of  James  King  of  William,  had  been  a  fugitive  from 
justice,  returned  to  San  Francisco  and  through  the  action 
of  a  friendly  legislature  his  trial  was  removed  to  Napa 
county. 

There  is  little  doubt  that  he  knew  at  the  time  that  Casey 
intended  to  attack  King,  and  that  he  was  much  pleased  at 
the  result — his  own  words  in  his  celebrated  Narrative^  prove 
this  much.  But  nothing  was  shown  at  the  trial  to  prove  him 
in  any  proper  sense  of  the  term  an  accomplice  in  the  murder. 
But  he  soon  became  aware  of  the  fact  that  he  was  in  danger 
and  secreted  himself.  Searches  were  instituted  and  large 
rewards  offered  for  his  arrest  and  delivery  to  the  committee. 
But  he  managed  to  escape  and  his  adventures  as  a  fugitive 
and  the  vain  chase  after  him  form  a  very  remarkable  episode 
in  the  history  of  the  Vigilance  Committee. 

Even  had  the  proof  been  sufficient  to  show  his  guilt,  his 
acquittal  was  almost  certain.  He  was  in  a  friendly  community 
where  there  seemed  to  be  a  deep  prejudice  against  the  San 
Francisco  Vigilance  Committee.     Every  man  who  had  any 

1  In  his  Narrative  (post  p.  167)  he  says  he  entered  political  life  in 
1837  and  in  1838  was  elected  Clerk  in  Philadelphia,  holding  the 
office  for  six  years,  being  at  the  same  time  clerk  of  the  county 
Board.  In  1842  he  was  elected  to  the  Pennsylvania  Legislature  and 
in  1843  appointed  Superintendent  of  the  State  Magazine.  He  was 
then  for  several  years  a  Superintendent  of  Police  in  Philadelphia. 
He  came  to  California  in  1849  and  held  many  public  oflaces  including 
that  of  County  Judge. 
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sympathy  for  that  organization  was  carefully  excluded  by 
his  lawyers  from  the  jury  and  the  twelve  men  were  easily 
persuaded  that  it  was  what  his  leading  counsel  called  ''a  ren- 
counter", that  is  to  say,  a  street  duel  and  that  Casey  was 
guilty  of  manslaughter  and  not  of  murder.  And  as  the  judge 
had  instructed  them  that  there  could  be  no  accessories  in 
manslaughter,  the  verdict  of  not  guilty  followed  as  a  matter 
of  course. 

THE  TRIAL.2 

In  the  District  Court  of  the  Seventh  District,  Napa  City, 
California,  May,  1857. 

Hon.  E.  W.  McKinstry,^  Judge. 

May  29. 
An  indictment  had  been  found  by  the  grand  jury  of  San 
Francisco,  charging  Edward  McGowan  with  being  an  acces- 
sory to  the  murder  of  James  King  of  William,  by  James  P. 
Casey,  (see  ante  p.  105).  The  prisoner  immediately  fled  from 
the  city  and  continued  in  hiding  in  a  remote  part  of  the  State 
until  February  21  of  this  year  when  he  surrendered  to  the 

^Bibliography.  "Narrative  of  Edward  McGowan,  including  a  full 
account  of  the  Author's  Adventures  and  Perils  while  persecuted  by 
the  San  Francisco  Vigilance  Committee  of  1856.  San  Francisco: 
Published  by  the  author.     1857." 

"Narrative  of  Edward  McGowan,  including  a  full  account  of  the 
Author's  Adventures  and  Perils  while  persecuted  by  the  San  Fran- 
cisco Vigilance  Committee  of  1856.  Together  with  a  Report  of  his 
Trial  and  Acquittal.  Reprinted  line  for  line  and  page  for  page 
from  the  original  edition,  published  by  the  author  in  1857.  Com- 
plete with  Reproductions  in  Facsimile  of  the  Original  Illustrations, 
Cover,  Page  Title  and  Title  Page.  San  Francisco,  California. 
Printed  by  Thomas  C.  Russell,  at  his  Private  Press,  1734  Nineteenth 
Avenue,  Sunset,  1917.    This  is  a  limited  edition  of  200  copies." 

sMcKiNSTRY,  Elisha  William  (1824-1901).  Born  Detroit,  Mich. 
Grad.  Kenyon  Coll.  and  admitted  to  N.  Y.  bar,  1847;  removed  to 
California,  1849  and  practised  in  Sacramento  and  Napa.  District 
Judge  1852-1862;  removed  to  Nevada  but  returned  to  San  Fran- 
cisco, and  was  elected  County  Judge,  1868;  Judge  Supreme  Court 
1873-1888;  Professor  of  Law  Hastings  Law  Coll.;  President  Society 
of  California  Pioneers.  Died  San  Jose,  Cal.  See  See.  Cal.  Pioneers 
Report  July  1,  1902. 
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authorities  at  Sacramento.  On  March  9,  an  act  was  passed 
by  the  State  Legislature  giving  power  to  the  courts  to  grant 
a  change  of  venue  in  a  criminal  case  without  the  prisoner 
personally  appearing  in  court,  under  which  law  Judge  Hagar'' 
transferred  the  indictment  to,  and  ordered  the  trial  to  take 
place  at,  Napa  City. 

The  trial  began  today:  the  prisoner  being  arraigned  and 
pleading  Not  Guilty.  Henry  Edgerton,^  District  Attorney, 
A.  M.  Heslep  and  Henry  S.  Foote,'^  for  the  State :  Mr.  Botts, 
James  W.  Coffroth'  and  Jack  W.  Smith,  for  the  Prisoner. 
The  following  jurors  were  empaneled  and  sworn.  Robert  C. 
Gillespie,  William  Hargrave,  David  Hudson,  George  Ware, 
Morris  Twist,  Wm.  H.  Younger,  Charles  McBride,  Peter  D. 
Bailey,  Ralph  L.  Kilburn,  Harrison  Hornback,  James  Glass- 
ford  and  Charles  Stillman. 

Every  man  who  had  ever  expressed  an  opinion  in  favor  of 
the  Vigilance  Committee  was  excluded  from  the  jury  by  the 
defense. 

May  30. 

Mr.  Foote  opened  the  case  to  the  jury. 

4  See  ante,  p.  19. 

sEdgebton,  Henby  (1830-1887).  Born  in  Vermont,  Settled  in  Cali- 
fornia, 1853.  State  Senator,  Napa  Co.,  1859,  Removed  to  Nevada, 
1863  but  returned  to  Sacramento  1865,  State  Senator,  1873-1878. 
Died  in  San  Francisco. 

6  FooTE,  Henby  Stuaet  (1800-1880).  Born  Fauquier  Co.  Va.  Grad. 
Wash,  and  Lee  Univ.  Admitted  to  bar,  1822:  removed  to  Alabama 
where  he  practised  law  and  edited  a  newspaper:  removed  to  Vicks- 
burg.  Miss.  (1826)  where  he  established  the  Mississipian  and  be- 
came a  leader  in  Democratic  politics;  Member  State  Legislature 
1839:  United  States  Senator,  1847-1852:  Governor  of  Mississippi, 
1852:  At  end  of  term  removed  to  California,  but  returned  to  Mis- 
sissippi in  1858  and  afterwards  settled  in  Tennessee:  Member  of 
Confederate  Congress.  After  the  war  became  a  Republican  and  was 
appointed  by  President  Grant,  Director  of  the  New  Orleans  Mint. 
Wrote  several  books,  among  them  "Bench  and  Bar  of  the  South 
west"  (1876). 

7C0FFBOTH,  James  W.  (1829-1872).  Born  Franklin  Co.,  Pa. 
Learned  the  printers'  trade  and  published  a  newspaper  in  Phila. 
until  he  removed  to  California  and  founded  the  Sonora  Herald; 
Member  State  Legislature  (Twolumme  Co.)  1852;  State  Senator 
1853-1857;  Died  in  Sacramento. 
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THE  WITNESSES  FOR  THE  STATE 


Lafayette  M.  Byrne:  Was  dep- 
uty sheriff  in  San  Francisco  last 
May.  Saw  Casey  shoot  Mr.  King 
and  arrested  him  and  took  him 
to  the  police  station. 

Mr.  Botts:  We  object  to  this 
evidence  unless  it  is  intended  to 
be  shown  that  McGowan  was 
near  enough  to  aid  in  the  assault. 

Mr.  Foote:  We  expect  to  prove 
that  McGowan  was  in  a  conveni- 
ent place  to  render  assistance, 
that  there  was  a  confederacy  be- 
tween them. 

Mr.  Botts:  It  must  be  proved 
that  McGowan  was  prepared  to 
aid  in  the  murder,  if  necessary, 
as  well  as  on  the  scene  of  action 
in  order  to  render  the  proof  of  a 
blow  from  a  confederate,  rele- 
vant. 

Mr.  Foote:  We  come  prepared 
to  come  up  to  the  requirements 
of  the  law. 

Mr.  Byrne:  I  was  not  on  par- 
ticular friendly  terms  with  Ca- 
sey. Have  no  knowledge  as  to 
his  shooting  propensities. 

Cross-Examined :  Have  known 
prisoner  five  years;  did  not  see 
King's  hands,  they  were  under 
his  talma;  had  not  seen  prisoner 
for  two  or  three  days  before  and 
not  till  the  day  after  the  shoot- 
ing. 

James  W.  Stillman:  Was  at 
the  Bank  Exchange  about  five  on 
May  14,  1856;  heard  the  shot  but 
did  not  see  the  shooting;  went 
out  of  the  door  and  saw  Casey 
stooping  to  pick  up  a  talma;  ran 
to  King  and  helped  him  to  the 
express  office;  he  said  he  was 
hurt;  groaned  as  we  mounted 
the  steps;  we  put  him  on  a  mat- 
tress;   I  unbuttoned  his  clothes 


to  find  the  wound;  told  him  the 
wound  was  not  mortal;  don't 
profess  to  be  a  medical  man; 
several  doctors  came  and  took 
charge;  took  a  pistol  from  his 
pocket. 

Cross-examined:  The  pistol  I 
found  on  Mr.  King  was  a  small 
revolver;  didn't  notice  if  it  was 
cocked;  told  him  not  to  be  fright- 
ened. He  appeared  very  much 
alarmed.    Did  not  see  McGowan. 

Dr.  Toland:  Was  sent  a  mes- 
sage to  visit  Mr.  King  at  the 
Express  office  about  ten  p.  m. 
May  14;  there  must  have  been 
twenty  physicians  in  the  room. 
Dr.  Hammond  had  charge,  his 
family  doctor;  his  extremities 
were  cold,  very  little  pulse  and 
vomiting;  they  were  adminis- 
tering stimulants  to  bring  on  a 
reaction;  remained  for  a  time 
and  then  as  there  were  enough 
physicians  there,  left;  Drs.  Ham- 
mond, Bertody  and  Gray  were 
in  charge.  Returned  at  seven 
next  morning,  reaction  had  been 
partly  established.  We  removed 
him  to  Montgomery  Block; 
made  a  thorough  examination 
that  afternoon,  concluded  to  al- 
low the  sponge  in  the  wound  to 
remain  for  fear  of  return  of 
bleeding  if  it  was  withdrawn: 
the  posterior  wound  was  the 
largest;  a  cold  compress  was  ap- 
plied and  a  tourniquet  to  com- 
press the  artery.  The  third  day 
found  him  worse;  other  doctors 
were  called  including  Drury 
Griffith;  he  opposed  the  removal 
of  the  sponge;  on  the  fourth 
day  we  opened  the  entire  armpit 
to  allow  the  matter  to  escape, 
but  found  none;  his  symptoms 
became    gradually    unfavorable. 
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though  he  had  been  getting 
worse  from  the  fourth  day;  he 
died  on  the  sixth  afternoon; 
told  Dr.  Hammond  that  morn- 
ing that  he  had  phlebitis,  sug- 
gested for  consultation  Dr.  Hast- 
ings and  others.  Thought  the 
sub-clavian  vein  was  injured: 
but  the  ball  had  not  touched  the 
vein;  there  was  inflammation 
of  the  pleura;  his  prostration 
was  great.  Thought  he  would 
die  two  hours  after  the  injury. 
After  such  a  wound  as  this  the 
patient  usually  becomes  faint 
and  vomits  and  if  reaction  does 
not  come  on  in  an  hour  or  so 
he  dies  as  a  rule.  Reaction  in 
King's  case  was  never  fully  es- 
tablished; it  is  not  advisable 
to  make  examination  until  re- 
action, unless  to  tie  a  vein;  his 
lungs  were  in  a  bad  state,  tu- 
bercular masses  In  the  chest. 

He  was  in  bad  health  evident- 
ly, when  he  was  shot;  his 
chances  of  recovery  were  small- 
er than  that  of  a  healthy  per- 
son. The  inflammation  of  his 
veins  extended  to  his  heart. 
There  was  nothing  in  his  treat- 
ment to  induce  venous  inflam- 
mation; that  came  from  the 
wound;  this  was  the  cause  of 
his  death.  His  treatment  was 
correct:  I  have  nothing  to  re- 
gret. 

Have  had  a  good  medical  ed- 
ucation, graduated  in  Kentucky, 
then  studied  in  Paris;  have  had 
a  large  practice  for  years. 

Cross-examined :  The  room  in 
the  express  office  was  warm, 
but  in  May  it  is  usually  raw 
and  cold  in  San  Francisco; 
when  I  arrived  the  wound  was 
bandaged  and  a  sponge  had  been 
introduced;  (here  the  witness 
made  a  long  explanation  and 
description  of  the  treatment  and 


the  state  of  Mr.  King  on  the 
several  days.  (See  ante  p.  169). 
Phlebitis  is  inflammation  of  the 
vein;  have  known  few  recover 
from  it:  there  is  more  danger 
in  closing  a  wound  than  in 
keeping  it  open.  Cold  water 
we  frequently  applied.  But  for 
the  partial  reaction  Mr.  King 
would  have  died  the  first  night; 
we  gave  him  chloroform  to  ease 
the  pain. 

Orlondo  C.  Osborn:  Saw  Ca 
sey  shoot  King  and  pick  up  p. 
coat;  he  held  a  revolver  in  his 
hand.  Some  persons  came  up 
and  ushered  Casey  across  the 
street;  one  of  them  took  his  re- 
volver: or  rather  Casey  dropped 
it  in  his  pocket;  it  was  yellow 
mounted. 

Cross-examined:  Can  not  de- 
scribe the  pistol  except  that  it 
was  yellow;  did  not  see  the 
muzzle. 

Charles  Burroughs:  Saw  Mc- 
Gowan  between  six  and  seven 
on  evening  of  May  14  and  talked 
about  the  shooting.  He  said 
nothing  to  me  then  or  after- 
wards as  to  his  knowledge  of 
Casey's  assault. 

Jncoh  Curtis:  Met  prisoner 
on  14th  May  on  Montgomery  St. 
and  he  introduced  me  to  Mr. 
Wightman.  He  asked  us  to 
drink  and  we  went  into  Dan's 
saloon;  it  was  about  four 
thirty;  I  took  a  brandy  punch, 
Wightman  lager  beer  and  Mc- 
Gowan  a  gin  cocktail.  A  lad 
came  in  and  told  Wightman  he 
wanted  his  pistol.  He  took  it 
out  and  laid  it  on  the  counter; 
I  said  "it's  a  noble  pistol." 
"Yes"  he  replied,  "it  will  shoot 
a  hundred  yards."  The  boy 
went  off  with  the  pistol  and 
then  be  asked  me  "don't  you 
know  Jimmy?"     I  said  I  knew 
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him  by  reputation;  then  either 
prisoner  or  Wightman  said 
"We'll  go  out  and  see  what 
they  want  of  us";  we  went  out 
and  I  left  them  but  later  heard 
a  report  of  a  pistol  and  saw  a 
crowd  running  to  the  express 
office.  Between  the  time  I  left 
McGowan  and  the  pistol  shot 
was  from  eight  to  ten  minutes. 
Didn't  notice  which  way  they 
went;  the  pistol  was  a  colt  navy 
revolver.  Nobody  but  the  boy 
came  into  the  saloon  to  speak 
to  them. 

Cross-examined:  Am  53;  born 
in  New  Jersey;  came  here  in 
1850;  am  in  the  lumber  busi- 
ness; was  a  member  of  the  Vig- 
ilance Committee.  Am  sure  it 
was  after  four  o'clock  when  I 
met  prisoner;  Dan's  place  is  be- 
tween Commercial  and  Clay  Sts. 
Considered  McGowan  one  of  my 
friends;  never  saw  the  boy  be- 
fore; he  said,  "Casey  wants 
Wightman's  pistol,"  he  also  said, 
"You  are  wanted."  I  said,  "bet- 
ter be  careful  who  you  let  have 
it;"  then  he  asked  me,  "don't 
you  know  Jimmy?"  Can't  say 
if  it  was  yellow  mounted;  when 
they  went  out  they  said  they 
were  going  to  see  what  Casey 
wanted;  did  not  see  which  way 
they  went,  it  was  not  the  Bank 
Exchange  where  we  were,  but 
Dan's  saloon.  Think  I  talked 
with  Buffum  at  Napa  Springs 
about  a  week  ago;  don't  think 
I  said  to  him  it  was  of  no  use 
my  being  here  as  Butts  knew 
all  about  the  case;  Butts  I 
know  says  I  am  mistaken  and 
that  the  affair  took  place  at  the 
Bank  Exchange;  did  not  tell 
Buffum  that  Butts  lied,  we  tell 
the  same  story  except  as  to  the 
place;  was  annoyed  at  being 
brought  up  here:    did  not  tell 


Buffum  it  took  place  at  the 
Bank  Exchange. 

To  Mr.  Foote:  All  I  know 
about  Butts  is  his  testimony  be- 
fore the  grand  jury;  thought  he 
swore  the  same  as  me. 

Mr.  Botts  objected, 

Mr.  Foote:  In  justice  to  the 
witness  who  has  been  called  a 
liar,  he  should  be  allowed  to 
proceed. 

Curtis:  Supposed  his  testi- 
mony before  the  grand  jury  was 
the  same  as  mine,  that  he  swore 
he  was  the  lad;  so  I  thought 
mine  might  be  dispensed  with. 

Andrew  J.  Taylor:  Am  a 
dealer  in  fire  arms  in  San  Fran- 
cisco; on  the  morning  of  May 
14,  I  loaned  prisoner  a  navy 
pistol  and  a  knife;  loaded  it  and 
also  a  Derringer  for  him.  The 
Derringer  he  brought  with  him; 
it  was  gold  mounted;  did  not 
see  Casey  that  day. 

Cross-examined:  It  is  usual 
for  me  to  load  pistols  for  people, 
demands  are  frequent.  Been  in 
that  business  a  long  time;  have 
loaded  them  for  James  King  of 
William's  brother.  People  come 
to  me  frequently  and  discharge 
their  pistols  and  have  them  re- 
loaded; McGowan  has  had  me 
reload  his  for  4  years.  Wear- 
ing arms  is  common  in  San 
Francisco;  the  leading  citizens 
do  so. 

John  Butts:  On  May  14,  saw 
Casey  and  McGowan  an  hour  be- 
fore the  shooting;  was  sitting 
in  the  window  of  the  Bank  Ex- 
change when  Casey  came  up  and 
asked  me  to  tell  the  man  with 
McGowan  to  come  out;  I  did  so; 
told  Mr.  Wightman  that  Casey 
wanted  him  and  he  and  prisoner 
went  out;  was  on  the  street 
after  with  a  boy,  George  Wins- 
low,  when  I  saw  the  shooting. 
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Heard  Casey  tell  King  he  was 
going  to  shoot  and  immediately 
he  fired,  his  coat  falling  off 
meanwhile;  could  not  tell  wheth- 
er King  tried  to  shoot  or  not, 
he  was  walking  with  his  arms 
partly  folded.  Casey  was  ar- 
rested by  Mr.  Bjrrne  and  Peter 
Wightman  was  beside  him  too. 
I  was  afraid  and  fled,  it  was 
the  first  man  I  ever  saw  shot 
and  it  made  me  nervous.  Last 
time  I  saw  Casey  he  was  hang- 
ing out  of  the  window  of  the 
Vigilance  Rooms;  have  not  seen 
Wightman  or  prisoner  in  San 
Francisco  since  the  Vigilance 
Committee  began.  When  pris- 
oner came  out  of  the  saloon,  on 
the  street  he  talked  with  Mr 
Hamilton  Bowie. 

Cross-examined :  The  corner 
where  I  was  when  King  was 
shot  was  a  loafing  corner;  I  had 


nothing  to  do  those  days  and 
was  loafing  there;  had  read  the 
piece  in  the  Bulletin  and  was 
waiting  the  result;  was  never 
before  anybody  but  the  Vigi- 
lance Committee;  have  been  in 
prison  lately  but  the  police  take 
us  out  and  make  us  work;  was 
taken  up  for  stealing  money  and 
a  leg  of  mutton,  did  not  steal 
the  money,  but  Judge  Coon  was 
rather  excited  and  sentenced 
me. 

Henry  H.  Byrne:  Do  not  know- 
as  to  the  familiarity  of  prisoner 
with  Casey,  as  I  am  little  in 
the  street;  knew  that  they  were 
acquainted  but  do  not  know 
their  political  operations. 

J.  M.  Warner:  McGowan  did 
not  make  any  declaration  to  me 
concerning  this  affair;  did  not 
tell  me  that  he  saw  Casey  mak- 
ing his  will. 


THE  WITNESSES  FOR  THE  PRISONER 


General  James  Estell:  I  saw 
King  shot;  had  not  heard  of  the 
difficulty  between  them  before 
that,  as  I  had  not  read  that 
day's  Bulletin;  first  heard  Casey 
in  a  short  and  excited  and  an- 
gry tone  call  out,  "Come  on, 
come  on."  Looked  and  saw 
King  about  the  middle  of  the 
street  facing  Casey  both  in  rath- 
er a  defiant  attitude;  King  had 
his  arms  folded;  they  were 
about  100  feet  apart  and  both 
wore  short  cloaks  or  talmas. 
Casey  approached  rapidly,  ask- 
ing in  a  sharp,  excited  voice, 
"Are  you  armed?"  Immediate- 
ly after  he  said  "defend  your- 
self" or  "prepare  to  defend  your- 
self", let  his  talma  fall  and 
raised  his  right  arm  which  held 


a  cocked  revolver  and  fired.  Mr. 
King  who  had  made  no  reply 
that  I  heard,  received  the  ball 
in  the  left  breast  or  shoulder, 
cried  out,  "oh  Lord"  several 
times  and  walked  to  the  Express 
Office  saying,  "oh,  my  arm." 
Casey  then  recocked  his  revolv- 
er, walked  towards  King,  then 
stopped,  hesitated,  picked  up 
his  cloak;  next  I  saw  two  men, 
one  Lafayette  Byrne  seeming  to 
be  arresting  him;  Casey  after 
some  little  resistance,  submit- 
ted; the  parties  were  about  45 
feet  apart  when  Casey  fired. 
King  had  ample  time  to  fire 
after  Casey  first  called  out  to 
him.  Don't  know  whether  Ca- 
sey's first  call  attracted  King's 
attention. 


Mr.  Botts:     Do  you  know  whether  King  had  publicly  proclaimed 
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his  readiness  for  such  an  encounter  as  this?  The  State  objected 
to  the  question  and  was  sustained  by  the  Court. 

Mr.  Botts:  "Was  the  action  of  Casey  on  this  occasion  that  of 
a  fair  and  honorable  combatant?  Objected  to  and  objection  sus- 
tained. 

Mr.  Botts:    What  was  difference  in  size  between  the  two? 

Mr.  Foote  objected. 

Mr.  Botts:  I  contend  that  the  question  Is  a  proper  one.  I  expect 
to  prove  that  at  the  time  Casey  was  smarting  under  an  insult,  not 
improperly  resented  by  a  rencounter  of  this  kind. 

Mr.  Foote:  Unless  you  prove  an  offensive  position  on  the  part  of 
King,  the  question  is  not  proper.  If  you  wish  to  show  an  insult 
given  to  Casey  I  have  no  objection  to  the  question,  as  I  deny  that 
he  was  ever  wronged  by  Mr  King  or  that  the  latter  ever  did  any- 
thing but  what  was  demanded  by  him  as  an  editor,  by  the  public. 


Oen.  Estell:  Casey  was  a 
small  man  physically,  and  in 
stature;  he  weighed  I  should 
say  about  130  pounds,  but  was 
muscular  and  active.  Mr.  King 
was  six  feet  tall  and  weighed 
I  should  judge  190  pounds  at 
least,  with  rather  an  uncommon 
degree  of  muscular  strength  and 
power.  As  Casey  fired,  saw  Mr. 
King  turn  his  face  slightly  and 
shove  his  arm  down  in  his  vest. 

Cross-examined:  Did  not  know 
that  Mr.  King  was  in  poor 
health  at  the  time;  did  not 
know  that  one  of  the  men  that 
took  Casey  off  was  Wightman. 
Saw  Andrew  Hebron,  a  butch- 
er there;  no  one  else  until  after 
the  firing  when  I  recognized  ex- 
Mayor  Webb,  Wm.  Neely  John- 
son and  most  of  my  acquaint- 
ances in  the  crowd,  also  I  think 
Mr.  Bowie.  Know  Dan's  saloon; 
often  went  in  there  to  drink. 

To  Mr.  Botts:  Dan's  is  not 
a  lager  beer  saloon,  never  saw 
lager  beer  served  there;  the 
high  class  saloons  in  the  city 
do  not  serve  lager  beer. 

William  F.  Williamson:  Saw 
King  after  he  had  been  shot; 
saw  a  sixshooter  in  his  pocket, 
on  the  left  side. 

Cross-examined:      The    noise 


of  the  pistol  carried  me  to  the 
spot;  expected  there  would  be 
trouble  that  day;  saw  McGowan 
when  I  saw  Casey  and  Tom 
King  talking,  Vi  Turner  was 
near  us;  was  not  there  as  a 
friend  of  Casey  to  hear  the  con- 
versation; McGowan  wore  a 
white  hat. 

Alexander  Dodge:  On  the 
evening  of  14  May  was  in  San 
Francisco;  was  with  McGowan 
from  five  minutes  to  four  until 
twenty  minutes  to  five;  was  in 
Justice  Ryan's  court  with  him. 
We  went  out  twice  to  take  a 
drink;  some  one  asked  him  had 
he  seen  the  B,u>lletin;  said  he 
had  not  and  the  gentleman 
passed  it  to  him  to  read;  then 
we  went  to  a  saloon  next  to  the 
Bulletin  olBce  and  he  left  me 
there;  last  time  I  saw  him  was 
two  days  after. 

Cross  -  examined :  McGowan 
was  half  a  block  from  Dan's  sa- 
loon when  I  saw  him  last  that 
day;  know  the  times  I  met  and 
left  him  by  my  watch  which  I 
looked  at;  after  he  read  the 
Bulletin  he  said  Casey  would 
take  care  of  that;  he  wore  a 
white  hat  and  mustache;  have 
talked  to  people  today  about  my 
testimony. 
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Gilbert  A.  Grant:  Saw  prison- 
er on  May  14  about  half  past 
four  on  Merchant  St.  with  a 
gentleman;  can't  say  it  was  the 
last  witness.  I  was  standing  at 
that  time  with  several  persons 
talking  with  them  about  an  ap- 
prehended difficulty  between  Ca- 
sey and  Tom  King  when  Mc- 
Gowan  and  his  companion 
passed  and  one  of  our  crowd 
called  to  him  "come  over,  some- 
thing is  out;"  it  might  have 
been  twenty  minutes  after  four; 
a  little  after  Casey  came  down 
Montgomery  St.  and  we  heard  a 
pistol  shot  and  ran  down;  it 
was  ex-Mayor  Webb  told  us  that 
King  had  been  shot;  think  this 
was  after  five  o'clock;  don't 
know  Peter  Wightman. 

Cross-examined:  Think  it 
was  half  after  four  when  Mc- 
Gowan  came  down  the  street 
and  the  shooting  occurred  five 
past  five;  did  not  look  at  my 
watch.  McGowan  wore  a  white 
hat,  green  pants  and  black  coat. 
Casey  and  he  did  not  affiliate 
politically;  they  may  have  been 
intimate  for  aught  I  know. 

June  1. 

John  Nugent:  Was  a  police 
officer  on  May  14.  Saw  prison- 
er about  5  on  Washington  St.; 
was  with  him  about  five  min- 
utes; did  not  see  Mr.  Bowie. 
The  rencounter  took  place  while 
I  was  with  him. 

Cross-examined:  No  one  was 
with  McGowan  when  I  saw  him. 
Did  not  look  at  a  clock;  knew 
the  time  by  hearsay;  think  Ste- 
venson told  me  a  man  had  been 
shot.  Left  him  in  Kearny  St.; 
don't  know  which  way  he  went; 
have  seen  him  in  prison  nearly 
every  day;  have  not  told  any 
one  that  I  would  clear  McGow- 
an, that  everything  was  fixed  to 


clear  him;  am  an  old  police  of- 
ficer; my  business  is  to  hunt 
down  persons  accused  of  crime; 
generally  get  a  fee  outside  my 
regular  pay.  Was  400  feet  from 
the  place  King  was  shot.  Did 
not  know  of  the  difficulty  be- 
tween Tom  King  and  Casey. 

Samuel  Stevenson,  a  police  of- 
ficer, confirmed  the  testimony 
of  the  last  witness. 

James  McNab:  Saw  Casey  on 
May  14;  he  was  in  the  neigh- 
borhood of  the  Natchez  shoot- 
ing gallery  about  four.  He  went 
in  there;  after  15  minutes  he 
came  out  with  a  pistol  bulging 
out  of  his  coat. 

Cross-examined:  Both  Natchez 
and  Taylor  have  told  me  that 
Casey  was  not  in  their  places 
that  day.  Told  Taylor  I  thought 
he  Avas  mistaken.  Have  been  in- 
timate A\ath  Casey  for  years;  ex- 
pected a  difficulty  between  him 
and  Tom  King.  Went  up  to  the 
jail  that  night  to  help  guard  it; 
heard  it  was  to  be  attacked. 
Was  one  of  the  proscribed  in 
San  Francisco.  Am  the  man 
who  engaged  with  Maloney  to 
get  the  arms. 

To  Mr.  Botts:  Was  kept 
aboard  the  revenue  cutter  for 
8  weeks;  Captain  Ashe  sent  me 
for  arms,  but  I  was  resisted  by 
the  Vigilance  Committee;  I  sym- 
pathized with  the  other  side. 

E.  G.  Buffum:  Saw  Curtis  at 
Napa  Springs  a  few  days  ago; 
he  complained  at  being  brought 
here;  said  there  was  no  neces- 
sity for  his  testimony  as  Butts 
would  testify  to  all  he  could; 
think  he  said  he  was  with  Mc- 
Gowan in  the  Bank  Exchange 
when  Butts  came  in. 

Dr.  B.  Cole:  Am  a  practising 
physician.    Graduated  from  the 
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Jefferson  Medical  Institute  in 
48.  Have  been  practising  in 
San  Francisco  since  then;  saw 
Mr.  King  7  minutes  after  he 
was  shot;  examined  his  wound; 
heard  Dr.  Toland's  testimony. 
In  my  opinion  the  wound  was 
not  necessarily  a  mortal  one.  I 
think  the  treatment  was  of  such 
a  character  as  to  make  it  a 
mortal  wound  or  in  other 
words  to  cause  death. 

Cross-examined :  Saw  King's 
wound  soon  after  it  was  inflict- 
ed; introduced  my  finger,  venous 
blood  issued.  It  was  an  inch 
and  a  half  below  the  clavicle.  I 
was  the  first  to  discover  the 
posterior  wound  (witness  pro- 
duced a  skeleton  to  illustrate) ; 
it  was  evident  the  artery  had 
escaped;  objected  to  the  intro- 
duction of  the  sponge;  thought 
it  improper;  preferred  lint;  was 


not  present  at  the  post-mortem. 
The  application  of  the  tourni- 
quet was  improper  and  injuri- 
ous; Dr.  Toland's  reputation  in 
the  community  is  one  thing,  his 
reputation  among  the  medical 
profession  is  another  thing.  I 
am  almost  exclusively  a  surgeon. 
The  sponge  came  in  contact 
with  the  vein  and  retained  poi- 
sonous matter;  suggested  its  re- 
moval several  times;  there  is 
no  profession  in  which  there  is 
more  rivalry  than  the  medical, 
unless  it  is  the  law;  have  lec- 
tured on  this  case;  my  reason 
was  to  promote  the  truth;  with- 
drew from  King's  case  on  ac- 
count of  the  discourtesy  of  the 
attending  physicians;  was  ex- 
cluded from  the  post-mortem. 
Am  surgeon  of  the  grand  mar- 
shal's staff  and  surgeon  general 
of  the  Vigilance  Committee. 


THE  SPEECHES  TO  THE  JURY.« 

Mr.  Botts:  Gentlemen  of  the  Jury:  I  was  informed  dur- 
ing the  progress  of  this  trial  that  it  had  pleased  one  of  the 
gentlemen  who  represent  the  state  to  remark  that  he  had 
observed  symptoms  of  anxiety  and  fear  on  the  part  of  the 
counsel  for  the  defense.  The  remark  did  honor  to  the 
sagacity  of  the  acute  observer. 

When  I  consider,  gentlemen,  the  large  circle  of  friends 
drawn  to  the  defendant  by  the  attraction  of  a  heart  as  warm 
as  ever  beat  in  the  human  breast,  looking  to  us  for  the 
realization  of  their  hope  of  his  deliverance ;  when  I  remember 
that  an  ingenuous  and  affectionate  youth  has  committed  into 
our  hands  the  life  of  an  aged  father  and  that  reputation 
which  is  now  his  only  heritage — I  confess  I  am  overwhelmed 
with  embarrassment  and  tremble  in  humble  acknowledgment 
of  my  incompetency  to  do  justice  to  this  cause.  To  my  mind, 
the  thought  of  that  mysterious  and  eternal  sleep  to  which  we 


8  Mr.  Heslep  and  Mr.  Coffroth  also  addressed  the  Jury. 
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are  all  doomed  is  so  allied  with,  awe  that  it  imparts  a  dignity 
and  solemnity  to  the  person  of  one  who  stands  within  the 
portals  of  the  palace  of  death.  And  gentlemen,  do  you  not, 
too,  recognize  the  solemnity  of  the  duty  you  are  called  upon  to 
perform?  Do  you  not  recognize  the  fact  that  it  is  no  light 
and  trivial  thing  even  to  put  in  jeopardy  the  life  of  a  fellow- 
being?  You  do,  gentlemen,  I  know  you  do.  The  day  has 
passed — thank  God,  when  human  blood  flowed  like  water,  and 
when  gibbets  and  corpses  were  the  proper  ornaments  of  our 
refined  and  fashionable  metropolis. 

The  time  has  come  when  a  man  accused  of  crime  can  find 
one  spot  at  least  in  the  state  of  California  where  he  can  have 
a  fair  trial  by  a  jury  of  his  peers  in  accordance  with  the 
time-honored  usage  of  that  noble  race  from  which  we  are 
sprung.  And  gentlemen,  if  there  is  a  spark  of  sympathy  in 
your  hearts  it  will  lighten  up  at  the  recital  of  the  wrongs 
and  persecutions  to  which  this  man  has  been  subjected."  The 
defendant  is  an  aged  man.  The  frosts  of  nearly  sixty  winters 
have  fallen  upon  his  head.  One  night  passed  by  Marie 
Antoinette  in  a  prison  of  France  was,  by  suffering  and  agony 
prolonged  into  an  age ;  and  this  man  has  learned  in  the  same 
way  to  count  weeks  for  months  and  months  for  years.  He 
has  been  driven  from  the  bosom  of  society,  compelled  to  flee 
as  though  a  convicted  felon  and  seek  an  asylum  in  a  distant 
province.  But  the  blood-hounds  were  upon  his  track.  They 
found  him  domiciled  among  the  kind  and  hospitable  people  of 
Santa  Barbara.  Expelled  and  driven  thence  he  was  compelled 
to  flee  to  the  mountains.  During  the  day  he  is  skulking  from 
rock  to  rock  and  at  night  he  goes  down  to  the  plains  for  a 
drop  of  water  to  cool  his  parched  lips.  In  the  meantime  his 
substance  is  wasted  or  confiscated;  and  he  comes  to  you  now 
broken  in  spirit  and  ruined  in  fortune.  And  this  has  been 
done,  not  by  a  set  of  cannibals  in  the  Fiji  islands,  not  in  a 
savage  province,  but  in  a  land  from  where  from  some  moun- 
tain peak,  the  poor  wanderer  could  still  see  the  Stars  and 
Stripes.  But  alas !  they  no  longer  waved  o  'er  the  land  of  the 
free  or  the  home  of  the  brave. 

Now,  gentlemen,  you  will  be  told  that  this  man  fled  from  his 
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indictment.  It  is  not  true;  and  the  proof  lies  in  this,  that 
as  soon  as  it  was  safe  for  him  to  return — aye,  even  sooner 
perhaps  than  prudence  warranted — he  did  return  and  deliv- 
ered himseK  into  the  hands  of  the  law.  Even  then  he  was 
forced  to  seek  his  protection  within  the  very  verge  of  the 
Capitol.  He  was  compelled  to  procure  the  passage  of  a  law 
which  would  enable  him  to  secure  a  change  of  venue  without 
making  his  personal  appearance  in  the  city  of  San  Francisco. 
This  law  was  passed  bj^  the  legislature  of  California  with 
extraordinary  unanimity.  It  was  based  upon  the  admission  of 
the  representatives  of  the  Vigilance  Committee  that  it  was 
true  that  this  man  could  not  go  to  San  Francisco  safely.  And 
the  act  recites  the  fact  that  there  is  still  a  portion  of  this 
country  where  the  majesty  of  the  law  is  set  at  defiance — 
where  the  government  cannot  protect  her  citizens.  What  a 
shame  and  what  a  reproach  to  that  city  and  what  a  blot  upon 
your  historical  record !  Never  would  I  have  voted  for  such  a 
law.  I  would  have  said :  ' '  Perish  fifty  McGowans  before  I 
put  upon  record  such  an  humilitating  confession. ' ' 

Can  it  then  be  pretended,  gentlemen,  for  a  moment  that 
it  was  anything  else  than  the  lawless  act  of  these  lawless 
men  that  drove  this  man  into  exile?  Why  and  how  is  he 
here  now?  Who  brought  him  here?  He  never  desired  any- 
thing but  a  fair  and  impartial  trial;  not  the  honorable  trial 
of  the  Vigilance  Committee ;  not  a  trial  from  a  body  of  men 
who,  we  have  ascertained  from  one  of  their  own  number,  look 
up  testimony  and  when  they  discover  that  it  is  not  exactly 
fit  for  the  purpose,  disregard  and  ignore  it,  as  old  Curtis 
told  you  was  the  fact  in  his  own  case ;  not  the  honorable  trial 
of  the  Vigilance  Committee;  but  a  fair  and  impartial  trial 
by  a  jury  of  his  peers. 

But  let  us — for  our  time  is  short  gentlemen — ^let  US  pro- 
ceed without  further  circumlocution  to  the  consideration  of 
the  facts  of  this  particular  case.  The  defendant  stands 
charged  with  the  crime  of  murder.  It  is  pretended  that  on 
the  14th  day  of  May,  1856  he  murdered  one  James  King  of 
Wm.  Now  the  evidence  shows  that  upon  the  evening  of  that 
day  a  rencounter  took  place  between  James  P.  Casey  and 
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the  deceased  in  which  King  was  wounded  by  a  shot  fired  from 
a  pistol  in  the  hands  of  Casej^  Three  questions  are  presented 
by  this  state  of  facts.  The  first  is :  Did  King  die  of  the  wound 
inflicted  by  Casey?  Secondly:  If  King  died  from  the  wound 
was  that  act  murder,  or  manslaughter  or  justifiable  homicide? 
Thirdly,  and  chiefly:  What  was  the  complicitj^  of  the  accused 
with  the  act? 

Now  as  to  the  question  whether  King  died  of  the  wound 
inflicted  by  Casey — because  certainly  if  Casey  did  not  kill 
King  or  if  King  died  in  consequence  of  operations  or  acts 
performed  by  others,  whether  they  may  have  been  committed 
as  we  shall  urge  by  Doctor  Toland  and  those  acting  with  him, 
on  the  one  hand  or  by  Doctor  Cole,  as  is  contended  by  his 
associate  who  represents  the  people;  on  the  other  hand  it  is 
equally  unimportant  for  us,  for  it  is  not  contended  that  there 
was  any  complicity  between  us  and  either  of  these  physicians. 
Now,  gentlemen,  I  confess  that  this  is  a  subject  to  which  the 
gentleman  who  opened  the  case  is  much  more  equal  than  I 
am.  Remember  the  true  rule  of  law  is  and  so  His  Honor 
will  charge  you,  whatever  may  be  the  opinion  to  the  contrary 
of  the  distinguished  professor  both  of  law  and  physic — who 
seems  by  the  way  to  have  obtained  his  view  of  the  law  from 
the  Vigilance  Committee  than  from  any  system  of  jurispru- 
dence— the  Court  will  charge  you  that  it  is  the  business  of 
the  Commonwealth  before  she  can  obtain  a  verdict  to  satisfy 
you  beyond  all  reasonable  doubt  that  the  act  of  murder  was 
committed  by  the  party  charged  with  the  deed.  If  there  is 
reason  to  doubt  that  James  King  died  of  the  wound  and  not 
of  the  treatment  there  is  an  end  of  the  prosecution.  WeU, 
now  let  us  look  at  Dr.  Toland 's  testimony  first  as  it  stood 
uncontradicted.  Dr.  Toland  tells  you  that  there  were  two 
or  three  causes  operating,  any  one  of  which  might  have  pro- 
duced death.  He  does  not  pretend  that  any  mortal  part 
was  wounded  when  the  ball  passed  through  the  body  of 
Mr.  King.  He  says  that  King  might  have  died  of  inflam- 
mation of  the  vein  and  that  inflammation  of  the  vein  we 
have  shown  and  he  admitted  it  might  have  possibly  been 
produced  by  the  treatment.    He  tells  you  again  that  King  lay 
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all  night  upon  a  single  mattress,  upon  a  counter  in  the 
office  of  the  Pacific  Express  Company;  that  the  evening  was 
raw  and  chilly,  although  he  says  that  the  room  was  warm; 
that  many  applications  of  cold  water  were  made  to  his  wound 
and  that  King  was  at  the  time  in  delicate  health.  He  tells 
you  that  upon  an  examination  of  King's  body  immediately 
after  his  death  evidences  were  exhibited  that  justified  the 
conclusion  that  he  died  of  pleurisy  and  that  it  was  possible 
that  from  the  circumstances  of  the  treatment  alluded  to  he 
might  have  caught  a  cold  which  terminated  fatally.  I  do  not 
pretend  to  tell  you  that  Dr.  Toland  said  that  the  probability 
was  that  King  met  his  death  from  this  source,  but  I  call 
your  attention  to  the  fact  that  he  admitted  that  such  pos- 
sibility was  the  case.  Now  without  going  into  the  evidence 
on  the  other  side,  does  Dr.  Toland 's  testimony  leave  your 
minds  without  a  doubt — that  James  King  of  Wm.  died  from 
the  wound  received  from  James  P.  Casey  and  from  nothing 
else?  Can  you  upon  your  oaths,  say  that  that  is  the  fact? 
Do  you  not  perceive  that  if  nothing  else  stood  in  the  way 
of  the  conviction  of  Casey  for  this  murder,  if  it  were  proven 
that  McGowan  started  with  Casey  for  the  purpose  and  with 
the  design  of  murdering,  or  if  you  please  of  assassinating 
King,  even  then  here  would  be  a  stumbling  block  which  the 
prosecution  could  never  surmount.  Why,  there  is  not  a  man 
within  the  sound  of  my  voice  who  heard  the  testimony  of 
Dr.  Toland  who  can  say  more  than  this:  ''Probably"  James 
King  of  Wm.  met  his  death  from  a  pistol-shot  but  it  is  im- 
possible for  human  ingenuity,  for  human  wit,  to  ascertain 
with  certainty  whether  he  died  from  cold  or  from  the  wound 
and  the  defendant  is  entitled  to  the  benefit  of  the  doubt. 

But  in  addition  to  that,  what  do  we  have?  We  have  the 
testimony  of  a  physician  who,  if  I  can  be  permitted  to 
express  an  opinion  at  all  upon  such  a  subject,  exhibited,  upon 
the  most  scientific  cross-examination  that  T  ever  heard,  the 
greatest  intelligence  and  ability  to  which  the  gentleman  him- 
self (Mr.  Heslep)  paid  the  highest  compliment.  Such  a 
witness  does  not  hesitate  to  say  that  the  death  of  King  was 
in  consequence  of  the  treatment  and  not  of  the  wound. 
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Now  then,  gentlemen,  how  does  the  case  stand?  Here  are 
two  experts  standing  at  least  upon  an  equal  footing;  for  if 
we  claim  no  superiority  for  our  witness,  the  gentleman  will 
at  least  admit  his  equality  when  he  remembers  that  he  comes 
to  us  indorsed  by  the  Vigilance  Committee  of  San  Francisco ; 
that  he  is  the  great  surgeon-general  on  the  staff  of  the  chief 
marshal  of  the  Executive  Committee  of  the  Vigilance  Com- 
mittee. And,  by  the  by,  what  will  the  Committee  thinly 
when  they  hear  that  their  attorney-general  has  been  trying 
to  deprecate  his  brother-in-arms,  the  great  surgeon-generel 
on  the  staff  of  the  chief  marshal?  May  it  not  be  that  they 
may  expel  the  attorney-general  for  such  disrespect  to  his 
superior  officer? 

Here  then  are  two  unimpeached  witnesses,  scientific  men, 
between  whose  comparative  merits  you  and  I  (who  cannot 
understand  the  technical  terms  they  use)  cannot  determine; 
the  one  thinking  that  in  all  probability  Mr.  King  died  of 
his  wound  and  the  other  well  assured  that  the  wound  was 
not  mortal  and  that  he  was  killed  by  his  physicians.  Does 
not  this  raise  a  doubt  which  must  compel  a  verdict  of  not 
guilty? 

But  if  King  died  of  the  wound,  what  was  the  character 
of  the  offense  committed  by  Casey? 

I  am  going  to  speak  of  the  deceased  and  I  will  do  it 
frankly  and  impartially.  I  laiew  him  well ;  he  was  for  many 
years  my  client ;  an  intimate  friend.  He  was  honest,  upright 
and  honorable.  This  was  in  the  days  of  his  prosperity.  He 
met  with  sad  reverses,  he  became  poor ;  he  returned  from  his 
daily  labor  to  a  famishing  family;  he  drained  the  bitter  cup 
of  poverty  to  the  very  dregs.  With  some  little  pecuniary 
assistance  afforded  him  he  resolved  to  start  a  newspaper  in 
the  city  of  San  Francisco.  At  this  point  my  opportunity  for 
personal  communication  with  him  was  lost.  I  knew  him 
afterwards  through  the  columns  of  the  Bulletin.  All  of  good 
that  I  said  concerning  this  man  is  based  upon  my  intimate 
personal  relations  with  him;  all  that  was  bad  in  his  conduct 
was  matter  of  public  notoriety.    He  commenced  a  line  of 
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business  that  was  already  crowded  to  suffiocation  in  the  city 
of  San  Francisco.  It  was  necessary  to  call  attention  to  the 
new  paper;  it  must  be  striking  else  it  would  not  pay;  he 
resolves  to  cater  to  the  public  appetite  for  slander  but  it  was 
his  poverty  not  his  will  consented.  He  takes  the  New  York 
Herald,  in  its  earlier  days,  for  his  model ;  he  becomes  a  public 
libeler  and  a  public  nuisance.  He  is  a  public  brawler  too; 
he  professes  himself  prepared  and  ready  for  such  an  encoun- 
ter as  he  at  last  provoked.  He  stirs  up  heartburnings  and 
strife  and  expects  to  escape  the  effect  of  the  angry  passions 
he  has  aroused.  As  well  might  he  who  throws  a  brand  into 
a  powder-magazine  expect  to  escape  the  explosion.  He  utters 
wholesale  defamation  and  dares  his  victim  to  the  encounter. 
It  is  Selover  today.  Col.  Baker  tomorrow.  At  last  he  attacks 
the  deceased  Casey,  alluding  to  his  early  aberrations  and 
unfortunate  career.  Casey  seeks  an  interview  to  beg  him,  it 
may  be,  to  forbear;  he  pleads  his  repentance,  his  hope  to 
bury  the  past  in  oblivion  and  begs  that  he  may  be  allowed 
the  opportunity  to  reform.  This  ruthless  censor  of  public 
morals  denies  the  boon,  drives  him  out  with  contempt  and 
ignominy  and  sends  forth  a  number  of  his  abusive  sheets,  in 
which  he  holds  Casey  up  to  public  scorn,  calls  him  a  prison 
convict,  a  ballot  stuffer  and  declares  that  he  deserves  to  be 
hung  upon  a  gibbet. 

Is  it  unreasonable  to  suppose  that  Casey,  stung  to  madness 
by  such  conduct  as  this,  sought  King  and  shot  him  under  the 
influence  of  irresistible  passion?  The  fact  that  Casey  had 
been  in  reality  an  inmate  of  Sing  Sing  does  not  weaken,  but 
rather  strengthens,  this  view  of  the  ease.  The  question  is, 
not  how  justifiable  King  may  have  been,  but  what  state  of 
mind  in  Casey  was  this  conduct  calculated  to  produce?  The 
law  makes  allowance  for  sudden  heat  and  irresistible  passion. 
Casey,  says  one  of  the  people's  witnesses,  was  a  passionate 
man.  Was  not  this  provocation  sufficient  to  sting  him  to 
madness  and  reduce  the  killing  from  murder  to  manslaugh- 
ter? Is  it  possible  to  confound  this  act  with  base  assassina- 
tion? What  is  it  but  that  vulgar,  blackguard,  but  very 
common  thing  a  street  fight?    This  little  fellow  Casey,  what- 
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ever  else  he  may  have  been — and  God  knows  he  was  bad 
enough — was  brave  and  magnanimous;  and  according  to  the 
account  of  General  Estell  who  had  a  better  opportunity  of 
hearing  and  seeing  than  anybody  who  describes  it,  it  was  a 
fair  and  equal  combat.  King  who  is  armed  is  warned  and 
has  full  time  to  draw.  He  thrusts  his  hand  into  his  bosom, 
where,  it  is  afterwards  discovered,  he  had  a  loaded  pistol. 
Casey  advanced  fifty-five  feet  after  he  attracted  King's  atten- 
tion and  warned  him  to  defend  himself  before  he  fired.  This 
is  the  testimony  of  Estell  and  he  is  the  only  witness  who 
from  his  position  could  have  seen  and  heard  what  passed. 
Can  this  be  called  a  cold-blooded  murder?  The  court  will 
tell  you  that  there  can  be  no  accessories  in  manslaughter; 
and  if  you  think  Casey  was  only  guilty  of  manslaughter  you 
must  acquit  the  defendant. 

But  here  the  counsel  for  the  state  will  talk  largely  of  "the 
liberty  of  the  press";  he  will  tell  you  that  it  is  the  palladium 
of  freedom  and  that  the  deceased  fell  a  martyr  to  this  great 
principle.  This  is  all  gammon.  When  we  speak  of  a  free 
press  we  mean  freedom  of  speech,  liberty  to  discuss  political 
topics.  But  private  character  has  always  been  held  sacred 
by  a  right  thinking  people.  The  world  would  become  a 
bear-garden  if  every  man  was  allowed  to  say  even  what  he 
honestly  thought  of  his  neighbor :  the  freedom  of  speech  must 
be  kept  in  wholesome  subjection.  The  press  is  a  two-edged 
sword  and  may  be  wielded  for  good  or  for  evil.  All  liberty 
may  degenerate  into  licentiousness;  and  where  there  is  no 
restraint  there  can  be  no  freedom. 

What  would  you  call  him  that  daily  through  your  streets, 
should  denounce  his  neighbors?  Would  not  such  a  one  be  a 
common  nuisance?  And  when  he  got  his  head  broke,  as  he 
assuredly  would,  would  not  the  community  rejoice?  If 
instead  of  confining  his  pestilential  breath  to  mere  words 
which  die  upon  the  air  as  they  are  spoken,  he  should  print 
them  in  indelible  characters  and  scatter  them  to  the  four 
quarters  of  the  globe,  would  the  offense  be  less  heinous?  or 
would  the  stricken  offender  be  more  a  subject  of  S3mipathy  ? 

The  law  it  is  said,  affords  a  punishment  for  the  libeler; 
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but  when,  as  in  this  case,  the  offender  can  beat  you  upon  the 
execution  the  law  becomes  impotent. 

The  power  of  the  press  is  despotic.  Some  one  has  said  that 
the  best  form  of  government  is  a  despotism  limited  by  the 
power  of  assassination.  If  we  are  to  be  subjected  to  the 
despotism  of  the  press,  let  it  at  least  be  limited  by  the  prin- 
ciple of  personal  responsibility. 

But  granting  that  Casey  murdered  King  how  is  the  defend- 
ant implicated  in  the  act?  This  brings  me  to  a  review  of 
the  remaining  testimony  which  I  will  hasten  over  because  my 
time  is  limited.  And  to  the  hurried  nature  of  this  review 
I  submit  the  more  readily  because  really  the  testimony  is  of 
such  a  character  as  to  make  comment  unnecessary.  I 
assure  you  that  when  the  state  closed  her  evidence  I  desired  to 
submit  this  cause  to  you  without  argument  and  without  testi- 
mony on  the  part  of  the  defense ;  but  on  this  I  was  overruled 
by  my  client  to  whose  wishes  I  was  compelled  to  defer. 

The  first  testimony  at  all  relevant  is  that  of  J\Ir.  Taylor 
who  testifies  that  Mr.  McGowan  had  a  revolver  and  a  der- 
ringer loaded  at  his  rooms  on  the  morning  of  the  fatal  day. 
But  he  states  that  the  practice  of  wearing  arms  is  universal 
amongst  the  most  respectable  people  of  San  Francisco;  that 
he  is  called  upon  hourly  by  others  as  he  was  by  Mr.  McGowan ; 
that  he  had  done  the  same  thing  for  Mr.  McGowan  himself 
repeatedly  before ;  and  that  Thomas  King  the  brother  of  the 
deceased  had  been  to  his  establishment  on  a  similar  errand. 

Curtis — poor  old  Curtis — testified  that  he  met  McGowan 
and  Wightman  about  half -past  four  at  Dan's  saloon  where 
a  boy,  not  the  boy  Butts,  came  and  got  Wightman 's  pistol 
for  Casey.  Over  and  above  the  prevarications  and  self-con- 
tradictions of  this  witness  he  is  flatly  contradicted  by  Captain 
Dodge  whose  testimony  is  confirmed  by  Mr.  Grant.  Accord- 
ing to  his  own  statements  Curtis  must  have  met  McGowan 
at  fifteen  minutes  after  four  at  the  latest;  and  by  Dodge 
and  Grant— making  all  possible  estimate  for  erroneous  esti- 
mate of  time— we  account  for  McGowan 's  whereabouts  from 
four  to  half  past  four. 
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But  why  should  I  trouble  you  with  comments  upon  the 
testimony  of  this  witness?  The  prosecution  gives  him  up  £ls 
a  hopeless  case.  The  most  important,  nay,  the  only  witness 
whose  testimony  has  the  slightest  tendency  to  prove  even 
a  knowledge  of  Casey's  intentions  upon  the  part  of  the 
accused,  is  entirely  overlooked  by  the  counsel  who  opened  for 
the  state.  In  a  speech  of  two  hours  the  testimony  of  Curtis 
was  never  even  alluded  to.  The  fact  is  the  gentlemen  from 
San  Francisco  came  up  provided  with  two  strings  to  their 
bow.  It  is  necessary  that  the  defendant  should  be  connected 
with  Wightman,  and  Wightman  with  Casey.  This  is  the 
theory  of  the  indictment.  The  testimony  to  affect  this  object, 
the  Vigilance  Committee  had  ascertained,  as  we  learn  from 
Curtis,  could  be  drawn  from  two  sources;  Curtis  himself  on 
the  one  hand  and  the  boy  Butts  on  the  other.  But  the  two 
stories  will  not  stand  together  and  as  we  have  seen  these 
honorable  gentlemen  having  in  their  trial  of  McGowan  by 
chance  gotten  hold  of  Butts  first,  decline  to  examine  Curtis, 
when  as  he  says  one  of  their  number  could  not  persuade  him 
to  vary  his  story  so  as  to  confirm  Butts'  statement.  What  a 
fair  and  honorable  trial  is  afforded  an  absent  and  unrepre- 
sented defendant  by  that  honorable  body  the  Vigilance  Com- 
mittee ! 

But  it  so  happens  that  Butts'  reputation  has  been  a  little 
tarnished  since  he  was  the  favorite  witness  of  the  Vigilance 
Committee  rooms.  Butts  is  a  good  boy  no  doubt,  but  the 
community  is  prejudiced  against  Butts;  the  county  jail  and 
the  chain-gang  have  detracted  somewhat  from  Butts'  respect- 
ability. On  the  other  hand,  Curtis  is  a  gray-headed,  decent 
looking  man.  So  the  choice  lies  between  Curtis '  story  of  the 
boy  and  Dan's  saloon  on  the  one  hand,  and  the  boy  Butts  and 
the  Bank  Exchange  on  the  other.  After  some  consideration 
they  determine  in  favor  of  Curtis  but  they  are  both  brought 
up  for  the  trial  as  a  jockey  brings  two  horses  for  a  race. 
They  will  run  Curtis  unless  an  accident  happens  to  him. 
"Well,  an  accident  did  happen  to  poor  Curtis ;  he  broke  down. 
So  reluctantly  and  unwillingly  upon  the  part  of  the  state 
Butts'  irons  are  knocked  off  and  he  is  transferred  from  his 
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dungeon  to  the  witness-stand;  and  Curtis  is  as  completely 
forgotten  as  if  he  had  never  lived. 

Mr.  Heslep  stated  that  he  had  left  that  part  of  the  prosecution  to 
his  associate  Gov.  Foote  who  would  take  care  of  Curtis. 

Mr.  Botts — That  then  is  the  game  is  it?  Then  it  stands 
thus:  Heslep,  Butts;  Foote  and  Curtis.  Why  this  division? 
Was  it  that  Curtis  was  too  heavy  a  load  for  the  first  gentle- 
man and  that  it  needs  all  the  strength  of  an  ex-governor  and 
an  ex-senator  to  pack  the  old  man  through?  Gentlemen,  is 
a  man  to  be  tried  for  his  life  upon  testimony  such  as  this  ? 

Taking  now  the  testimony  of  Butts  and  yielding  to  the 
tacit  request  of  the  opening  counsel  that  we  should  forget 
that  Curtis  had  ever  been  upon  the  stand,  we  trace  Mr. 
McGowan  every  foot  of  the  way  and  through  every  moment 
of  time  from  four  o  'clock,  when  he  first  appears  in  the  com- 
pany of  Captain  Dodge,  until  we  find  him  at  the  corner  of 
Washington  and  Kearney  Streets,  when  the  fatal  shot  is  fired. 
Thus  it  is  that  not  only  has  the  counsel  for  the  state  failed  to 
redeem  his  promise  of  showing  McGowan  at  his  station  pre- 
pared to  perform  his  role  in  the  murder  of  King,  but  the 
defense,  by  the  greatest  good  fortune  has  been  enabled  to 
establish  the  negative  of  the  proposition,  thus  bringing  him- 
self even  within  the  new  rule  propounded  by  the  represent- 
ative of  the  Vigilance  Committe,  that  a  man  must  be  held 
guilty  unless  he  can  prove  his  innocence.  Not  one  tittle  of 
evidence  has  been  offered  even  tending  to  show  a  conspiracy 
between  Casey,  Wightman  and  McGowan  to  murder  King. 
Not  a  particle  of  evidence  to  show  that  McGowan  ever  saw 
King  or  entertained  the  slightest  acrimony  against  him.  The 
only  attempt  that  has  been  made  is  to  raise  a  suspicion  that 
McGowan  or  Wightman  furnished  the  fatal  weapon.  You 
are  left,  I  presume,  under  this  new  doctrine  of  the  attorney- 
general  of  the  Vigilance  Committee  to  guess  that  the  pistol 
if  furnished  was  furnished  for  the  purpose  of  aiding  in  mur- 
der ;  you  must  cleanse  your  heart  of  all  charitable  and  Chris- 
tian feelings,  as  if  you  were  members  of  the  Vigilance  Com- 
mittee.   You  must  never  draw  an  inference  in  favor  of  the 
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prisoner.  You  must  not  suppose  it  possible  that  Casey  told 
him  he  wanted  the  pistol  for  lawful  purposes.  From  the 
mere  fact  of  loaning  a  pistol  you  must  infer  a  heart  devoid 
of  social  virtue  and  consign  a  human  being  to  a  felon 's  grave. 

There  was  one  phrase  used  by  the  opening  counsel  against 
which  I  must  enter  my  protest.  He  frequently  called  me  his 
''friend  Botts".  Now  the  present  condition  of  my  client 
admonishes  that  the  friendship  of  one  who  comes  under  the 
ban  of  the  Vigilance  Committee  is  a  dangerous  thing.  Many 
attempts,  unsuccessful  it  is  true,  have  been  made  to  establish 
this  relation  between  McGowan  and  Casey.  Now  suppose  it 
should  please  the  Vigilance  Committee  to  hang  instead  of 
expelling  their  attorney-general  for  his  bad  conduct  to  the 
Surgeon-general,  how  then  might  it  fare  with  me  if  they 
could  prove  that  I  had  permitted  him  to  call  me  his  friend 
in  this  public  manner,  without  contradiction  ?  Under  the  cir- 
cumstances I  prefer  to  imitate  the  sagacity  and  prudence  of 
my  experienced  friend  Governor  Foote  and  occupy  the  posi- 
tion of  a  neutral  until  further  developments. 

Yes,  gentlemen,  I  was  not  less  surprised  than  grieved  to 
hear  that  my  respected  friend  the  Governor — one  of  the  first 
citizens  in  the  commonwealth — declare  in  the  progress  of  this 
trial  that  when  the  state  was  shaken  to  its  center,  when  five 
thousand  men  in  arms — a  motley  crew  of  foreigners  and  dis- 
affected citizens — arrayed  themselves  against  the  laws  of  the 
land  at  a  time  when  all  agreed  that  the  state  was  in  imminent 
danger — that  at  such  a  time  my  friend  remained  neutral. 

Mr.  Foote:    I  never  used  the  term  "neutral". 

Mr.  Botts  insisted  that  he  had  repeatedly  used  the  term  but  sug- 
gested that  he  had  a  right  now  to  explain  what  he  meant. 

Mr.  Foote  said  that  all  he  intended  to  say  was  that  during  those 
exciting  times  he  was  perfectly  calm  and  took  part  ^vith  neither 
side. 

Mr.  Botts:  The  explanation  is  only  a  good  definition  of  the  word 
"neutral". 

But,  gentlemen,  it  is  neither  the  law  nor  the  evidence  that 
we  have  to  fear  upon  this  occasion,  for  there  is  no  testimony 
in  the  case  that  any  more  tends  to  connect  the  defendant 
than  any  of  the  witnesses  who  have  appeared  upon  the  stand, 
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with  this  homicide.  Indeed  whilst  others  seem  to  have  been 
on  the  lookout  for  some  violent  result  to  this  affair  between 
Casey  and  King,  he  appears  ignorant  of,  or  indifferent  to,  the 
approaching  fight  and  is  found  walking  from  the  expected 
scene  of  action. 

It  is  not  then  the  testimony  but  the  influence  of  that  once 
powerful  organization  known  as  the  Vigilance  Committee  of 
San  Francisco,  that  we  have  to  dread.  And,  gentlemen,  who 
and  what  are  these  men  that  their  behests  are  to  be  regarded 
by  you  ?  What  are  they  but  a  band  of  traitors  who  have  raised 
their  sacriligious  hands  against  their  country?  What  is  there 
about  them  to  make  them  respectable?  Is  it  because  they 
have  degraded  the  character  of  our  free  institutions  in  the 
eyes  of  the  civilized  world?  Is  it  because  they  have  chilled 
the  hopes  of  the  philanthropist  and  proved  that  the  great 
problem  of  self-government  remains  still  unsolved?  Is  it 
because  they  overawed  our  people  with  foreign  mercenaries, 
snatched  up  our  citizens  into  their  infernal  slaughter-house 
and  thrust  their  strangled  bodies  from  the  windows  or  else 
in  mockery  threw  us  out  the  bloody  corpse  saying  *'See  where 
he  killed  himself"? 

But  we  are  told  that  there  are  good  men  amongst  them. 
Oh!  yes,  no  doubt  of  it.  There  were  good  men  too  in  the 
crowd  that  followed  the  Son  of  God  up  the  Mount  of  Calvary. 
There  were  honest  fanatics  no  doubt  amongst  the  fiends  that 
perpetrated  the  massacre  of  St.  Batholomew.  What  motives 
actuated  these  men  can  never  be  known  certainly  to  any  but 
the  Great  Searcher  of  all  hearts,  but  with  our  limited  per- 
ceptions we  are  compelled  to  derive  motives  from  acts.  And 
if  the  killing  of  King  by  Casey  justifies  us,  as  our  opponents 
say  it  does,  in  concluding  that  Casey  possessed  a  heart  devoid 
of  virtue,  why  should  the  murder  of  Casey  and  Cora  by  the 
Vigilance  Committee  lead  to  the  inference  that  its  members 
are  mild,  gentle  and  loving  Christians? 

Think  not,  whatever  may  be  my  detestation  of  their  crimes, 
that  I  am  animated  by  feelings  of  hostility  towards  these 
men.  That  feeling  has  long  since  been  absorbed  in  pity. 
They  have  unlawfully  taken  the  lives  of  their  fellow-men. 
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The  Great  Avenger  is  on  their  track.  "Whoso  sheddeth 
man's  blood,  by  man  shall  his  blood  be  shed".  They  have 
awakened  from  their  bloody  frenzy  to  find  themselves  sur- 
rounded by  dangers.  They  are  murderers  in  the  eyes  of  the 
law,  and  in  the  eyes  of  all  Christian  communities.  As  has 
been  well  said  of  them,  whilst  they  have  banished  their  mis- 
erable victims  from  San  Francisco,  they  have  exiled  them- 
selves from  the  balance  of  the  world.  The  circle  is  constantly 
narrowing  around  them  and  the  time  will  come  when  they 
cannot  find  a  corner  of  the  world  in  which  to  hide  their  heads. 

But,  gentlemen,  I  am  admonished  that  my  time  is  up  and  I 
must  conclude  by  thanking  you  for  the  profound  attention 
with  which  you  have  listened  to  my  remarks. 

Mr.  Foote:  Gentlemen  of  the  jury:  I  shall  endeavor  to 
compress  as  much  as  possible  and  not  pretend  to  give  to  the 
many  topics  which  present  themselves  the  degree  of  attention 
their  importance  really  demands.  I  do  not  agree  with  the 
counsel  for  the  defense  in  any  of  the  legal  propositions  they 
have  laid  down.  If  I  did  not  really  believe  that  the  prosecu- 
tion had  clearly  made  out  a  case  I  trust  I  should  have  had  the 
honesty  to  have  urged  the  entering  of  a  nolle  prosequi.  They 
have  misrepresented  every  feature  of  the  evidence  and  every 
legal  proposition  arising  in  the  case. 

Notwithstanding  all  our  protests  both  counsel  insist  on  drag- 
ging the  Vigilance  Committee  issue  into  this  trial  Both  have 
attacked  the  Committee  and  coarsely  assailed  and  vilified  its 
members  in  a  way  never  before  suffered  by  any  honorable 
body  of  men.  Although  being  a  lawyer  and  residing  across 
the  bay  from  San  Francisco,  I  could  not  consistently  with  my 
ideas  of  propriety,  unite  with  them,  I  approve  and  indorse 
all  their  acts.  I  have  only  interfered  to  bring  about  peace  and 
for  that  purpose  have  seen  the  Governor,  and  had  Gov.  John- 
son listened  to  me,  within  five  days  the  Committee  would  have 
been  disbanded  entirely  and  all  the  subsequent  difficulties 
avoided.  The  Governor  himself  ordered  the  sheriff  to  sur- 
render the  jail  and  when  the  pilot  and  captain  thus  forsook 
the  ship  the  crew  were  forced  to  take  charge.  They  did  so 
and  have  covered  themselves  with  glory  of  which  the  gentle- 
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men  on  the  otiier  side  can  never  deprive  them.  Gibbets  were 
erected  and  blood  did  flow,  but  not  freely  as  was  said  by  the 
defense;  they  spared  many;  among  them  were  Judge  Terry 
and  McNab  one  of  their  own  witnesses.  I  myself  urged 
Judge  Terry  to  return  to  his  place,  as  he  might  have  to  sit 
as  judge  on  the  very  issues  then  raised  in  San  Francisco ;  and 
I  told  them  that  Chief  Justice  Marshall  would  never  have 
acted  thus.  But  Terry  rejected  this  advice  and  thus  got  into 
difficulty,  Mr.  Botts  has  lately  been  so  successful  in  defend- 
ing the  worst  criminals  in  the  state,  that  his  sense  of  moral 
rectitude  has  been  considerably  shaken  and  he  has  been  using 
the  same  kind  of  arguments  in  this  case  as  in  theirs.  If  he 
succeeds  in  having  this  and  all  his  other  clients  set  loose  he 
will  make  California  such  a  hell  upon  earth  as  never  existed 
since  the  days  of  Adam. 

Mr.  King  has  been  disparagingly  alluded  to  and  justice 
to  the  illustrious  dead  requires  that  a  reply  should  be  given, 
Mr.  Coffroth  said  he  had  known  McGowan  in  the  legislature 
of  Pennsylvania.  Satan  was  once  in  heaven  but  he  was 
ejected  and  thrown  over  the  battlements.  I  suppose  the  gen- 
tleman on  the  other  side  does  not  also  sympathize  with  his 
Satanic  majesty  merely  because  he  has  fallen  from  his  high 
estate  as  McGowan  did.  They  eulogize  Casey  too  and  Mr. 
Botts  said  he  had  known  him.  "What  does  the  paper  that 
they  have  admitted  in  evidence  show  ?  That  he  was  an  unfor- 
tunate ballot-box  stuffer.  He  came  to  California  to  reform, 
did  he  ?  I  too,  have  known  Mr.  King  and  justice  to  the  mem- 
ory of  the  illustrious  dead  requires  that  I  should  speak  of 
him.  I  had  known  Mr.  King's  father  years  ago  in  Washing- 
ton and  his  son  had  been  educated  and  brought  up  properly. 
He  was  a  great  man  as  a  citizen,  a  husband  and  father  and  in 
his  latest  position  as  an  editor.  An  imperious  necessity  existed 
in  San  Francisco  for  just  such  a  paper.  He  did  his  duty  full, 
fairly  and  faithfully  and  because  he  did  so  he  was  murdered. 
In  the  words  of  one  of  our  domestic  poets : 

"He   died   at  his   post   doing   duty." 
Here  in  your  presence,  gentlemen  of  the  jury,  the  ashes  of 
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the  dead  have  been  ruthlessly  disturbed  and,  to  use  one  of 
Mr.  Botts'  own  expressions,  I  expect  that  he  will  not  be  able 
to  repose  in  quiet  upon  his  pillow  until  he  has  made  repara- 
tion and  atonement  to  the  memory  of  the  illustrious  dead. 
They  eulogize  Casey  and  Cora  and  sympathize  with  the  crew 
which  the  Vigilance  Committee  rose  to  drive  out.  Had  the 
Vigilance  Committee  not  been  successful  and  if  the  crew  had 
continued  uninterruptedly  to  rule  over  us,  I  would  sooner  take 
up  my  residence  in  the  infernal  regions  than  continue  to  live 
in  this  state.  And  so  would  every  man  who  is  the  father  of 
a  family  and  who  has  proper  feelings  and  a  proper  sense  of 
propriety.  But  say  they,  Mr.  King  brought  his  death  upon 
himself.  They  say  that  was  a  very  abusive  article.  I  deny 
it.  It  is  a  charitable,  a  liberal  and  a  just  article.  If  that  is 
abusive  and  vile  how  shall  we  characterize  the  language  of 
those  gentlem.en  here  this  evening?  Why,  I  would  not  call  it 
by  its  right  name.  Billingsgate  is  a  term  I  never  apply  to 
remarks  of  gentlemen.  Mr.  King  offered  to  rectify  any  wrong 
he  had  done,  if  error  was  shown  him.  How  many  editors  of 
the  present  day  would  do  so?  And  the  gentlemen  say  that 
such  an  article  made  Mr.  King  deserve  the  death  he  met !  and 
they  justify  the  act ! 

Mr.  Botts:  Governor,  Governor!  I  did  not.  I  said  it  was  a  provo- 
cation which  reduced  the  criminality  of  the  act  from  murder  to 
manslaughter. 

Mr.  Foote :    The  gentleman  said  he  would  have  done  so. 

Mr.  Botts:    I  did  not. 

Mr.  Foote:  Well,  no  matter  what  his  words  were.  He  does 
say  it  was  manslaughter.  I  say  it  was  not.  It  was  a  cold- 
blooded, premeditated,  villainous  murder!  the  most  fiendish, 
cowardly,  infernal  outrage  ever  committed.  Mr.  Botts  thinks 
it  very  abusive  for  Mr.  King  to  say  that  Casey  ought  to  be 
hung.  I  say  that  the  man  who  would  stuff  a  ballot-box  ought 
to  be  hung;  and  if  Mr.  King  having  a  knowledge  of  the  fact 
that  Casey  had  done  this  act  had  failed  to  publish,  it  he  would 
have  failed  to  do  his  duty  as  an  editor  and  would  have  been 
unworthy  of  his  position. 
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As  to  the  testimony  of  the  physicians.  Mr.  Botts  says  the 
testimony  of  Dr.  Cole  raises  a  doubt  in  your  minds,  the  benefit 
of  which  his  client  must  have.  But  Dr.  Cole  may  talk  as  he 
did  forever  and  may  bring  as  many  ugly,  stinking  corpses 
into  court  as  he  pleases  (and  in  my  opinion  that  comes  the 
nearest  of  anything  in  the  world  to  humbug)  but  he  never 
could  produce  a  doubt  in  my  mind,  or  in  any  of  your  minds 
that  Mr.  King  did  actually  die  from  the  effects  of  the  wound 
inflicted  upon  him  by  Casey.  Contrast  Dr.  Cole  with  Dr. 
Toland  and  the  comparison  will  be  very  unfavorable  to  the 
former.  j\Ir.  Botts  thought  to  compare  me  with  Casey!  and 
speaks  of  what  I  would  probably  do  if  an  abusive  newspaper 
article  was  written  about  me.  I  have  been  attacked  by  the 
press  and  by  hireling  editors  who  were  paid  to  injure  me, 
but  I  defy  the  defense  to  point  to  an  act  of  mine  which  would 
justify  them  in  attempting  to  draw  such  a  parallel.  It  is 
not  either  true  in  point  of  fact  that  I  ever  loaned  my  pistols 
to  one  man  to  shoot  down  his  fellow-man  or  to  fight  a  duel 
with.  The  gentleman  himself  and  all  who  are  acquainted  with 
me  know  that  I  have  always  and  many  a  time  interfered  to 
prevent  bloodshed  and  infractions  of  the  law. 

Gen.  Estell's  testimony  was  intended  to  suggest  a  doubt 
whether  Mr.  King  drew  his  pistol.  Understand  me  I  do  not 
accuse  him  of  perjury.  But  Estell  is  the  only  one  who  speaks 
to  that  point.  Others  were  nearer  than  he  was  and  on  the 
qui  vive  and  had  their  attention  directed  as  much  as  his. 
They  did  not  hear  those  words.  I  think  he  has  slept  and 
dreamt  on  it  and  drawn  on  his  imagination  for  his  facts.  He 
ought  to  have  treated  his  memory  with  more  consideration. 

I  shall  not  attempt  to  defend  San  Francisco  from  the  at- 
tacks of  this  young  man  (Coffroth).  He  is  able  and  will 
doubtless  attain  to  eminence  in  his  profession.  But  a  man  so 
young  as  he  has  no  right  to  charge  that  the  people  of  San 
Francisco  labor  under  depraved  tastes  in  any  particular. 
Until  he  can  give  satisfactory  evidence  that  his  own  tastes 
are  refined  in  every  particular  he  ought  not  to  set  himself 
up  as  a  judge  in  Israel !  Mr.  Coffroth  speaks  of  his  acquaint- 
ance v/ith  McGowan.    I  do  not  know  the  prisoner  at  the  bar 
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and  God  forbid  that  I  should  do  him  injustice.  I  know  noth- 
ing concerning  his  family  in  Philadelphia  and  whether  he 
was  always  a  kind,  affectionate  husband  and  father  or  whether 
he  was  neglectful,  dissolute  and  vicious.  These  facts  not 
being  in  the  record  either  way  the  jury  could  pay  no  attention 
to  theuL 

This  distinguished  Pennsylvania  legislator,  it  appears  early 
on  the  fatal  morning  got  a  big  navy  revolver  and  a  certain 
yellow  mounted  derringer  loaded.  Not  satisfied  with  such  an 
armory  he  gets  also  a  knife.  The  wolf  was  early  in  his  walk. 
What  was  the  emergency  that  required  this  arming  and  extra- 
armying?  Then  when  he  read  the  article  in  the  paper  he 
made  a  threat  that  ' '  Casey  would  attend  to  that ' '.  And  now 
Captain  Dodge  attempts  to  testify  where  McGowan  was  that 
day.  Captain  Dodge  is  a  very  fine  young  man  but  he  drinks 
hard.  If  there  is  anything  that  enfeebles  the  memory  and 
confuses  the  faculties  it  is  strong  drink.  And  he  was  as  full 
as  a  tick  that  day  and  by  his  own  testimony  drank  four  times 
in  half  an  hour.  Now  he  tries  to  remember  where  he  was 
and  the  time.  Such  testimony  is  not  worthy  of  attention. 
My  calculation  of  the  time  required  to  go  where  he  said  he 
went  would  just  bring  'Mr.  McGowan  back  onto  ^Montgomery 
street  in  time  to  be  at  the  scene  of  the  murder  when  it  oc- 
curred. Mr.  Botts  may  make  his  calculations  and  you  gentle- 
men of  the  jury,  must  make  your  own.  Then  there  is  the 
boy  Butts  who  in  my  opinion  has  been  lied  on  a  great  deal. 
Mr.  Coffroth  does  not  call  his  testimony  in  question.  He  told 
the  truth.  Just  before  the  murder  McGowan  and  Wightman 
were  on  the  spot  at  the  Bank  Exchange  and  McGowan  sent 
Wightman  out  to  see  what  Casey  wanted.  They  were  on  the 
lookout!  The  defendant's  counsel  have  called  in  question  the 
truth  of  the  testimony  of  our  venerable  witness,  Curtis;  yet 
never  have  I  seen  counsel  so  exercised  and  taken  down  as  when 
he  was  delivering  it.  Why,  Mr.  Botts  could  not  sit  in  his  seat 
and  was  unable  even  civilly  to  receive  suggestions  from  his 
associate  counsel,  such  was  his  rage  and  anger  as  the  evidence 
bore  against  him.  Mr.  Curtis  was  not  examined  by  the  Vigi- 
lance Committee  concerning  Casey's  guilt.     They  did  not 
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need  him.  He  was  not  an  eye-witness  of  the  transaction. 
Had  they  taken  his  testimony  they  would  have  come  to  the 
same  conclusion  as  every  sensible  man,  that  the  boy  who  came 
to  Wightman  in  Dan's  saloon  was  not  Butts  and  that  the 
two  incidents  spoken  of  by  Butts  and  Curtis  were  separate 
and  distinct. 

Now  about  the  pistols.  If  not  McGowan  's — particularly  the 
gold  hilted  one — whose  do  you  suppose  they  were?  Why 
did  they  not  produce  them  here?  Casey  was  led  away — in 
triumph  armed  cap-a-pie — by  Wightman  the  friend  of 
McGowan  and  who  had  been  his  companion  through  all  the 
day;  and  he  received  the  pistol  of  Casey.  Why  was  he  not 
brought  here  with  the  pistol  as  a  witness  for  his  friend  ?  He 
could  have  set  the  matter  beyond  all  doubt  and  cleared  away 
all  suspicions. 

The  legal  authorities  give  the  definition  of  an  accessory  as 
one  who  stands  by — is  in  sight  or  near  enough  to  conveniently 
render  kelp  if  necessary  to  accomplish  a  crime.  An  accessory 
may  also  hire  or  employ  others  to  accomplish  the  crime  for 
him.  If  the  jury  believe  that  McGowan  employed  Wightman 
to  help  Casey  they  must  bring  in  a  verdict  of  guilty.^ 

As  to  the  treatment  of  wounds,  it  is  held  that  if  a  mortal 
disease  grows  out  of  a  wound  given  by  another  and  the 
wounded  man  dies  of  the  disease,  nevertheless  the  wound 
itself  must  be  regarded  as  the  causa  causata — the  true  cause 
of  the  death — for  without  it  the  man  would  never  have  had 
the  disease.  As  to  the  physicians  Dr.  Toland  was  evidently  a 
man  of  greater  acquirements  and  experience  than  Dr.  Cole  and 
was  not  to  be  put  down  by  him  even  if  their  opinions  did 
conflict.  The  five  other  physicians  would  weigh  Dr.  Cole's 
evidence  down  any  hour.  The  testimony  of  Stillman,  that  Mr. 
King  had  a  pistol  on  him,  notwithstanding  all  Gen.  Esteil's 
testimony,  that  of  the  other  witnesses  made  it  clear  that  Mr. 
King  only  raised  his  hand  after  he  was  shot,  to  press  it  upon 
the  wound.    He  was  armed  in  accordance  with  that  provision 

9  He  here  read  from  Russell  on  Crimes  concerning  conspirators 
and  the  part  a  person  must  take  in  the  commission  of  an  act  to 
render  him  one. 
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in  the  constitution  which  permits  every  citizen  to  bear  arms 
in  his  own  defense — not  as  a  murderer.  When  the  defend- 
ant's  counsel  resorted  to  arguments  with  so  little  foundation 
as  those  they  argued  upon  this  point,  it  shows  they  are  hard 
run  for  facts. 

We  do  not,  as  the  defendant's  counsel  said,  intend  to  insist 
that  McGowan  fled  from  this  indictment.  He  did  undoubt- 
edly fly  through  terror  of  the  Vigilance  Committee,  for  our 
courts  he  had  defied  before.  But  they  tell  us  he  has  been 
persecuted.  Persecuted!  Persecuted!  and  by  whom?  Has 
any  man  before  been  indicted  for  murder  and  escaped  even  a 
governor's  proclamation?  Or  had  a  special  legislative  act 
passed  for  his  benefit?  McGowan  was  in  Sacramento — in  the 
same  city  with  the  Governor.  Was  he  in  jail  ?  No ;  he  asso- 
ciated with  other  gentlemen  on  the  public  streets.  And  here 
too  he  was  only  committed  to  jail  after  the  opening  of  the 
Court.  It  is  unfair  and  ungenerous  for  the  defense  to  make 
use  of  such  word  or  argument  in  this  ease. 

THE  CHARGE  TO  THE  JURY 

Judge  McKeststry  said  he  was  glad  the  ease  had  been  so 
ably  presented  to  the  jury  as  it  rendered  unnecessary  many 
explanations  of  the  law  which  otherwise  it  would  have  been 
his  duty  to  make.  It  had  been  told  to  them  that  here  was  a 
period  in  the  history  of  the  state  when  the  laws  were  sub- 
verted and  a  certain  organization  usurped  the  power  of  the 
courts.  With  such  matters  of  history  they  have  nothing  to 
do  and  no  examination  to  make  into  them.  Here  no  power 
but  that  of  the  law  operates;  no  other  organization  has  a 
representation  and  no  notions  of  justice  must  be  entertained 
except  that  administered  by  established  authority. 

Every  citizen  has  rights  which  are  not  to  be  affected  by 
popular  clamor  or  the  demands,  for  or  against  him,  of  an 
ill-regulated  press.  The  crime  of  which  the  prisoner  stands 
charged  is  that  of  murder  and  by  our  statutes  all  distinctions 
between  the  mode  of  proceeding  against  principals  and  acces- 
sories are  abolished.    Hence  if  you  are  satisfied  that  James 
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King  met  his  death  under  such  circumstances  as  constituted 
the  crime  of  murder  and  that  the  defendant  assisted  in  or 
counseled  the  act,  then  you  are  bound  to  find  him  guilty.  If 
however  you  find  that  the  crime  committed  was  that  of  man- 
slaughter, as  that  crime  implies  no  malice,  but  a  sudden  kill- 
ing in  the  heat  of  passion,  there  can  be  no  accessory;  there- 
fore you  would  have  to  acquit  the  defendant. 

From  the  testimony  offered  by  the  two  physicians  you  have 
to  determine  whether  Mr.  King  died  from  the  effect  of  the 
wound  itself  or  it  was  the  result  of  malpractice.  If  from  the 
wound,  then  the  death  was  the  result  of  the  act  itself;  but 
if  the  result  of  the  mode  of  treatment  pursued  by  the  physi- 
cians then  you  have  no  further  examination  to  make  and  must 
acquit  the  defendant.  If  a  person  receive  a  wound,  not  in 
itself  mortal  which  superinduces  a  disease  afterwards  caus- 
ing death,  this  is  murder;  but  if  the  treatment  produce  a  new 
disease  which  proves  fatal  then  the  party  inflicting  the  wound 
is  not  guilty  of  murder.  I  understand  Doctor  Toland  to  say 
that  the  wound  caused  lesion  of  the  vein  and  injury  to  the 
nerves  in  the  vicinity  and  as  another  consequence,  inflamma- 
tion of  the  lining  of  the  chest,  which  with  an  inflammation 
of  the  vein  itself,  caused  death.  Doctor  Cole  says  the  wound 
itself  was  not  mortal  but  that  death  was  caused  by  ill-treat- 
ment and  he  proceeded  to  speak  of  the  irritation  caused  by 
the  use  of  the  sponge  and  tourniquet,  which  in  his  opinion 
caused  the  fatal  disease  of  phlebitis  or  inflammation  of  the 
vein. 

The  question  thus  stands  and  is  one  of  fact  for  you  to 
determine.  Pay,  therefore,  due  attention  to  the  statements  of 
the  physicians  and  draw  your  own  conclusions.  If  you  believe 
Mr.  King's  death  resulted  from  the  shot  itself  then  the  ques- 
tion is:  What  was  the  crime?  If  only  manslaughter  then 
there  can  be  no  accessory  and  no  conviction  of  the  defendant 
under  this  indictment. 

A  newspaper  article  however  violent,  unaccompanied  by  a 
personal  insult,  is  not  a  sufficient  provocation  to  reduce  a  kill- 
ing from  murder  to  manslaughter.  If  you  are  satisfied  of  the 
first  point  and  not  of  the  second,  it  will  then  be  your  duty  to 
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convict  of  murder  in  the  second  degree,  if  the  defendant  was 
present ;  but  if  not  present  then  he  cannot  be  guilty.  Murder 
in  the  second  degree  implies  malice;  express  malice  is  to  be 
evidenced  by  the  case  as  poisoning  or  lying  in  wait — a  delib- 
erate intention  must  necessarily  be  proven.  The  presence  of 
a  party  does  not  establish  the  fact  that  he  aids  or  abets  the 
crime.  To  convict,  you  must  be  convinced  that  there  was 
some  prior  agreement  or  concert  of  action  between  them  or 
that  he  was  at  some  convenient  distance,  ready  to  assist.  If 
you  believe  the  defendant  did  advise,  counsel  and  abet  at  any 
previous  time,  this  crime,  you  must  convict,  if  you  deem  it 
murder  in  the  first  degree.  You  are  to  determine  the  cred- 
itability  of  witnesses  by  all  the  circumstances  brought  to  light. 
If  you  are  satisfied  a  witness  has  made  an  intentional  mis- 
statement, you  must  reject  all  his  testimony.  If  you  find  two 
witnesses  conflicting,  it  is  your  duty  to  ascertain,  if  possible, 
which  is  correct  and  if  you  cannot  do  this,  to  discard  the 
evidence  of  both.  If  after  a  fair  examination  of  all  the  facts 
and  testimony  you  still  have  a  reasonable  doubt  as  to  the  guilt 
of  the  prisoner,  you  must  acquit.  The  mere  knowledge  on  the 
part  of  a  person  that  a  crime  is  to  be  committed  and  his  not 
making  it  known,  does  not  constitute  an  offense.  If  the  jury 
are  of  the  opinion  that  Casey  committed  a  murder  and  are 
not  satisfied  that  the  defendant  aided  and  abetted  the  crime, 
they  must  acquit  him.  With  these  remarks,  gentlemen  of 
the  jury,  I  leave  the  case  in  your  hands. 

THE  VERDICT 

The  Jury  retired  and  after  an  absence  of  ten  minutes,  re- 
turned and  announced  a  verdict  of  not  guilty. 


THE  TRIAL  OF  LAURA  D.  FAIR  FOR  THE  MUR- 
DER OF   ALEXANDER   P.   CRITTENDEN, 
SAN    FRANCISCO,   CALIFORNIA,  1871. 

THE      NARRATIVE 

On  November  3,  1870,  Laura  D.  Fair^  shot  Alexander  P. 
Crittenden-  on  board  a  steam  ferry-boat  on  San  Francisco 
Bay.  Mr.  Crittenden  was  a  distinguished  lawyer,  a 
daring  speculator,  a  man  of  cultivation  and  intellectual  vigor 

1  She  was  a  native  of  Mississippi  and  at  this  time  was  about  33 
years  of  age.  At  sixteen  she  married  a  man  named  Stone  who  died 
about  one  year  afterward.  She  then  married  a  Thomas  Gracien  of 
New  Orleans,  but  a  divorce  was  obtained  six  months  afterward.  In 
1859  she  married  Colonel  W.  B.  Fair,  who  was  at  that  time  Sheriff 
of  Shasta  County,  California,  but  who  subsequently  moved  to  San 
Francisco  with  her.  Owing  to  family  troubles  he  committed  suicide 
in  December,  1861.  After  the  death  of  her  husband,  Mrs.  Fair 
conducted  the  Tahoe  Lodging  House  in  Virginia  City.  In  1870  she 
married  one  Jesse  W.  Snyder  but  was  divorced  from  him  in  two 
months.  During  the  war  her  sympathies  were  with  the  South  to 
such  an  extent  that  she  took  a  shot  at  a  Northern  soldier,  but  as 
her  aim  was  bad  she  was  never  punished.  On  another  occasion  she 
shot  a  man  at  the  Russ  House  in  San  Francisco,  whom  she  claimed 
had  made  a  disparaging  remark  concerning  her,  but  again  her  aim 
was  bad  and  again  she  escaped  prosecution. 

She  had  some  ability  as  an  actress  and  appeared  at  the  Metropoli- 
tan Theatre  in  Sacramento  on  March  5,  1863,  as  Lady  Teazle  in  the 
"School  for  Scandal."  For  many  years  after  her  acquittal  Mrs.  Fair 
made  a  living  as  a  book  agent  in  San  Francisco.  Duke,  Celebrated 
Criminal  Cases  of  America,  p.  65. 

2  Critteivden,  ALEXA]srDER  Parker,  was  born,  Lexington,  Ky.,  Jan. 
14,  1816,  and  was  a  nephew  of  John  J.  Crittenden  (see  3  Am.  St. 
Tr.  p.  73).  Andrew  Jackson  was  a  close  friend  of  his  family  and 
through  Jackson's  influence  Alexander  was  sent  to  West  Point  where 
he  graduated  with  Generals  Beauregard  and  Sherman  and  remained 
in  the  army  about  one  year.  At  the  age  of  twenty-two  he  married 
and  went  to  Texas  where  he  was  admitted  to  the  bar.  In  1852  he 
came  to  San  Francisco  and  associated  himself  with  S.  M.  Wilson. 
Under  the  firm  name  of  Crittenden  &  Wilson  they  became  one  of 
the  most  prominent  law  firms  in  San  Francisco.  On  the  day  of  his 
funeral  the  Federal,  State  and  Municipal  Courts  adjourned. 
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and  a  member  of  the  famous  Kentucky  family  of  that  name. 
Mrs.  Fair  was  a  woman  of  a  vehement  and  passionate 
disposition  with  the  two  ruling  tastes,  namely,  for  money 
and  men,  each  of  which  she  had  in  her  brief  career  gratified 
with  great  success.  She  had  managed  to  lay  by  some 
$10,000  and  had  been  married  four  times  and  "if  all  that 
was  said  at  the  trial  was  true,  she  ought  for  her  fair 
fame  to  have  been  wedded  even  oftener.  "^ 

She  had  long  been  expecting  and  demanding  that  Mr. 
Crittenden  should  procure  a  divorce  from  his  wife  and 
marry  her.  She  could  not  bear,  as  she  often  wrote  to  him, 
to  think  that  he  was  living  with  another  woman.  She 
hounded  him  on  ceaselessly  and  he  met  her  with  promises. 
Finally  when  his  wife  returned  from  the  East  where  he  had 
sent  her  on  a  lengthy  vist,  Mrs.  Fair  could  bear  it  no  longer. 
She  talked  to  him  in  the  usual  strain  but  all  her  arguments 
and  entreaties  received  an  unsatisfactory  response.  Unknown 
to  him  she  followed  him  to  watch  his  meeting  with  his  wife ; 
she  saw  him  kiss  that  lady  and  her  vindictiveness  culminated. 
She  walked  up  to  him  and  shot  him  in  the  chest,  dead. 

At  the  trial  she  set  up  the  defense  of  insanity.  As  it  was 
perfectly  obvious  that  she  had  not  been  insane  a  little 
while  before  or  a  little  while  after  the  event,  she  sought 
to  make  it  out  that  when  she  fired  the  fatal  shot  she  knew 
not  what  she  was  about — ^that  form  of  transient  lunacy 
known  as  "emotional."  Her  testimony  was  well  thought 
out  and  very  clever.  She  began  by  giving  a  clear  narra- 
tive, which  as  she  neared  the  actual  moments  of  the  murder, 
grew  more  and  more  indistinct  until  at  last  she  appeared 
as  one  almost  bereft  of  memory.  She  did  not  say  that  she 
could  remember  nothing,  that  all  was  an  utter  blank,  but 
that  certain  facts  seemed  to  whirr  back  and  forth  before 
her  mind's  eye  with  an  uncertain  motion  and  an  indistinct 
outline.  And  when  it  was  proved  that  the  pistol  she  used 
had  been  purchased  only  a  few  days  before  the  murder, 
she  said  that  some  rough  and  noisy  boys  had  been  haunting 

3  Law  Revievv%  July,  1871. 
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the  doors  and  stairways  of  the  house  in  which  she  had 
rooms;  that  she  was  afraid  of  them  and  wanted  a  means  of 
protection  in  case  of  need. 

But  the  jury  rejected  her  story  and  found  her  guilty  of 
murder  in  the  first  degree.  But  the  Supreme  Court  gave 
her  a  new  trial  because  her  character  had  been  attacked  in 
the  wrong  way  and  because  the  speeches  to  the  jury  had 
been  made  in  the  v/rong  order.  On  the  second  trial  her 
counsel  were  able  to  assemble  and  select  a  half,  if  not  wholly, 
imbecile  jury  and  she  was  acquitted.^ 

THE  TRIAL.5 

In  the  District  Court,  San  Francisco,^  California, 
Marcli,  1871. 

Hon.  Samuel  H.  Dwinelle,'  Judge. 

March  27. 
On  a  previous  day,  Laura  D.  Fair  had  been  indicted  by 
the  gTand  jury  of  the  City  and  County  of  San  Francisco, 

5  Bibliograpliy.  Official  report  of  the  trial  of  Laura  D.  Fair  for 
the  murder  of  Alex.  P.  Crittenden,  including  the  testimony,  the 
arguments  of  counsel,  and  the  charge  of  the  Court,  reported  ver- 
batim, and  the  entire  correspondence  of  the  parties,  with  portraits 
of  the  defendant  and  the  deceased,  from  the  short-hand  notes  of 
Marsh  &  Osbourne,  official  reporters  of  the  courts.  San  Francisco: 
Printed  by  the  San  Francisco  Co-operative  Printing  Co.,  411  Clay 
and  412  Commercial  Streets.     1871. 

6  Alameda  County  claimed  jurisdiction  at  first,  alleging  that  the 
shooting  occurred  within  the  limits  of  that  county  and  the  Grand 
Jury  of  that  county  indicted  Mrs.  Fair  for  murder.  The  Super- 
visors of  San  Francisco  requested  the  Surveyor  General  of  the  State 
to  survey  the  boundary  line  between  the  two  counties.  He  reported 
that  according  to  the  lines  established  by  law  the  shooting  occurred 
in  San  Francisco  County.  The  opinion  of  the  Surveyor  General 
was  accepted  as  authority,  the  authorities  of  Alameda  made  no 
further  attempt  to  prosecute  the  case  and  she  was  accordingly 
indicted  in  the  City  and  County  of  San  Francisco. 

7  Dwinelle,  Samuel  H.  (1827-1886).  Born  New  York.  Practised 
law  San  Francisco  and  Judge  of  District  Court,  1864-1879.  Was  a 
younger  brother  of  John  W.  Dwinelle,  a  noted  California  lawyer 
and  writer. 
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for  the  murder  by  shooting  of  Alexander  P.  Crittenden,  and 
had  pleaded  Not  Guilty.    The  trial  began  today. 

Henry  H.  Byrne^  and  Alexander  Campbell,^  for  the 
People;  Elisha  Cook^°  and  Leander  Quint,^'^  for  the  Prisoner. 

8  Byene,  Henhy  H.    See  ante  p.  20. 

9  Campbell,  Alexander.    See  ante  p.  20, 

10  Cook,  Elisha  (1823-1871).  Born  Montgomery  Co.  N.  Y.  Grad. 
Manlius  Acad.  Admitted  to  N.  Y.  bar  and  practised  with  his  elder 
brother  Eli  in  Buffalo.  Removed  to  San  Francisco,  1850,  where  he 
•practised  until  his  death,  "a  burning  and  shining  light  at  the  bar 
of  that  city  for  twenty  years."  Schuck,  Hist.  Bench  and  Bar  of 
Cal.  p.  442. 

11  Quint,  Leandek  (1825-1890).  Born  Bath,  N.  H.  Removed  to 
Vermont  with  his  parents  and  educated  at  Academy  there;  after- 
wards taught  school.  Studied  law  with  Judge  A.  Underwood,  at 
Wells  River,  Vt.  and  admitted  to  Bar,  1849;  removed  to  California 
that  Fall  and  after  following  the  occupation  of  a  miner  for  a  time, 
he  began  practice  of  law  at  Sonora,  Tuolumme  Co.  and  was  suc- 
ator,  1862.  Removed  to  Nevada.  Removed  to  San  Francisco  1865 
where  he  practiced  with  Henry  Edgerton.    Died  in  that  city. 

"Perhaps  the  most  notorious  of  mining-town  justices,  however, 
was  R.  C.  Barry,  who  occupied  the  office  at  the  Town  of  Sonora 
in  1851.    Hittell's  Hist,  of  Cal.,  Ill,  227. 

"Leander  Quint,  an  able  and  gentlemanly  attorney  of  Sonora, 
who  practiced  before  his  court  and  against  whom  he  entertained 
a  violent  dislike,  had  a  habit  when  arguing  a  case,  of  gesticulating 
violently  with  his  right  hand,  from  which  he  had  lost  the  first 
three  fingers — the  remaining  thumb  and  little  finger  being  extended 
in  a  peculiar  and  to  the  justice,  very  disagreeable  manner.  After  a 
trial  in  which  Barry  had  as  usual  ruled  against  him,  Quint  ex- 
claimed, 'Judge,  I  never  did  have  any  show  in  your  court!'  'No, 
sir'  replied  Barry,  'and  you  never  shall  have  any!  When  a  man 
comes  into  court  and  wiggles  his  fingers  and  rolls  up  his  eyes  as 
you  do,  he  can't  have  any  show  here.  In  Texas  we  have  man  traps, 
sir,  that  cost  thieves  their  fingers.  It  looks — suspicious,  sir;  it 
looks — suspicious — but  I  hope  it  is  all  right'!"  (Hittell's  Hist.  Cal. 
II,  228.)  "Another  move  of  the  Union  part  at  this  same  session 
(of  the  Legislature)  of  1863,  in  the  direction  of  filling  offices  with 
only  sound  Union  men,  was  one  against  Leander  Quint,  senator  from 
Tuolumne  and  Mono  counties.  It  apears  that  at  the  election  of 
1861,  according  to  the  returns.  Quint  received  two  thousand  two- 
hundred  and  eight  votes  against  two  thousand  and  thirty-six  for 
Joseph  M.  Cavis  and  was  therefore  given  a  certificate  of  election 
and  took  his  seat.  At  the  session  of  1862  Cavis  appeared  and 
contested  Quint's  seat;  and  a  committee  was  appointed  to  take  the 
testimony  presented.     From  this  it  appeared  that  there  had  been 
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Today  was  occupied  with  the  examination  and  selection  of 
jnrors.^^ 

March  28. 

The  selection  of  jurors  was  completed  and  the  following  accepted 
by  both  the  People  and  the  Prisoner  and  duly  sworn:  Henry  M. 
Beach,  wine  merchant;  W.  D.  Litchfield,  butcher;  Hiram  Rosekrans, 
hardware  merchant;  D.  C.  Littlefield,  market  superintendent;  B.  F. 
Sterett,  printer;  J.  W.  Shaffer,  wine  merchant;  Herman  Wenzel, 
jeweler;  John  E.  Freeman,  bookkeeper;  Asa  R.  Wells,  contractor; 
Ernest  Mayrisch,  wine  and  liquor  merchant;  George  Morrow,  hay 
and  grain  dealer;  Thomas  Horabin,  wood  and  coal  dealer. 

The  Clerk  read  the  indictment  to  the  jury. 

a  false  return  as  to  four-hundred  and  six  votes  said  to  have  been 
cast  for  Quint  at  a  place  called  Big  Springs  in  Mono  county — no 
such  election  having  been  held  there  and  the  returns  being  fraudu- 
lent and  forged.  Notwithstanding  these  facts,  the  senate  of  1862, 
declared  Quint  entitled  to  the  seat.  In  the  senate  of  1863,  on 
January  20,  Gaskill  introduced  a  preamble  reciting  the  circum- 
stances and  a  resolution  to  the  effect  that  Quint  was  not  entitled. 
The  subject-matter  was  referred  to  the  committee  on  elections, 
which  reported  its  opinion  that  Quint  had  been  wrongfully  allowed 
to  retain  his  seat;  that  the  senate  had  a  right  to  review  the  action 
of  its  predecessor  and  change,  alter  or  rescind  the  same;  that  the 
resolution  of  the  senate  of  1862  declaring  Quint  entitled  to  the  office 
ought  to  be  rescinded  and  he  declared  not  legally  elected.  The 
recommendations  were  adopted  by  a  vote  of  nineteen  to  ten  on 
the  first  proposition  and  sixteen  to  five  on  the  second,  only  a  month 
before  the  end  of  the  session  and  after  the  incumbent  had  been 
sitting  and  filling  the  office  for  very  nearly  a  full  term  of  two 
years."    Id.,  IV,  338. 

12  "A  figure  dressed  in  black  and  thickly  veiled,  entered,  leaning 
upon  the  arm  of  Dr.  Trask.  It  was  Mrs.  Fair  and  behind  her 
walked  her  mother  and  little  daughter.  She  threw  back  her  upper 
veil  leaving  over  her  face  only  a  thin  fall  of  black  tulle  through 
which  her  features  were  plainly  visible.  A  rocking  chair  had  been 
placed  for  her  between  her  counsel,  and  in  this  she  seated  herself. 
A  glass  of  water  was  handed  to  her,  she  drank  it  and  entered  into 
conversation  with  her  lawyers.  She  had  been  a  handsome  woman, 
though  anxiety  and  sickness  have  left  their  indelible  marks  upon 
her  face.  She  has  rather  a  long  nose,  a  mouth  denoting  considerable 
determination  and  wilfulness,  with  a  full  lower  lip,  well  shaped 
light  grey  or  blue  eyes,  well  formed  eyebrows  and  oval  contour 
of  face.  Her  hair  is  bright  and  golden;  she  wore  it  in  short  curls. 
She  was  very  pale.  She  wore  a  black  dress,  black  merino  shawl, 
black  gloves,  sewn  with  white  and  black  hat.  Her  ornaments,  ear- 
rings and  brooch,  were  of  jet,  mounted  with  gold.  Her  daughter, 
a  little  girl  of  nine,  is  very  beautiful."  San  Francisco  Chronicle, 
March  28. 
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THE  OPENING  FOR  THE  PEOPLE. 

Mr.  Byrne:  Gentlemen  of  the  Jury.  Laura  D.  Fair  is  charged 
with  the  commission  of  the  crime  of  wilful  murder,  alleged  to 
have  been  committed  on  the  3d  day  of  November  last,  on  board  a 
steamer  called  El  Capitan,  in  shooting  Mr.  Alexander  P.  Crittenden, 
who  died  from  the  effects  of  the  ball  of  the  pistol,  fired  by  this 
person,  vipon  him,  some  35  or  40  hours  after  the  shooting.  We  will 
show  you  that  some  three  or  four  days  previous  to  the  day  of  the 
shooting  she  went  to  a  gun-shop  in  San  Francisco  and  procured  a 
pistol  which  she  desired  she  could  use  with  facility;  upon  the  3rd 
day  of  November  that,  so  far  as  the  personal  appearance  of  the 
defendant  was  concerned,  she  was  entirely  veiled — evidently  with 
a  view  to  avoid  detection.  Those  who  witnessed  the  shooting,  or 
many  of  them,  are  unable  to  identify  the  person  who  did  the  act. 
They  saw  the  shot,  heard  the  report  of  the  pistol,  and  saw  the 
concealed  woman — but  being  unacquainted  with  her,  and  her  fea- 
tures veiled,  of  course  many  of  them  were  unable  to  distinguish 
who  she  was. 

Gentlemen,  that  is  substantially  this  case.  I  will  direct  your 
attention  for  a  few  moments  to  the  various  provisions  of  the  stat- 
utes defining  this  particular  crime.  "Murder  is  the  unlawful  killing 
of  a  human  being  with  malice  aforethought,  either  express  or  im- 
plied." 

"Express  malice  is  that  deliberate  intention  unlawfully  to  take 
away  the  life  of  a  fellow  creature  which  is  manifested  by  external 
circumstances  capable  of  proof." 

"Malice  shall  be  implied  when  no  considerable  provocation  ap- 
pears, or  when  all  the  circumstances  of  the  killing  show  an  aban- 
doned and  malignant  heart.  All  murder  which  shall  be  perpetrated 
by  means  of  poison,  or  lying  in  wait,  torture,  or  by  any  other  kind 
of  vv^ilful,  deliberate  and  premeditated  killing,  or  which  shall  be 
committed  in  the  perpetration,  or  attempt  to  perpetrate,  any  arson, 
rape,  robbery  or  burglary,  shall  be  deemed  murder  of  the  first 
degree;  and  all  other  kinds  of  murder  shall  be  deemed  murder  of 
the  second  degree,"  etc. 

"Justifiable  homicide  is  the  killing  of  a  human  being  in  necessary 
self-defense,  or  in  defense  of  habitation,  property  or  person  against 
one  who  manifestly  intends  or  endeavors,  by  violence  or  surprise,  to 
commit  a  felony,  or  against  any  person  or  persons  who  manifestly 
intend  and  endeavor,  in  a  violent,  riotous  and  tumultuous  manner, 
to  enter  the  habitation  of  another  for  the  purpose  of  assaulting 
or  offering  personal  violence  to  any  person  dwelling  or  being 
therein." 

"The  killing  being  proved" — that  is  the  provision  of  the  same 
statute — "the  killing  being  proved,  the  burden  of  proving  circum- 
stances of  mitigation,  or  that  justify  or  excuse  the  homicide,  will 
devolve  on  the  accused,  unless  the  proof  on  the  part  of  the  prosecu- 
tion sufficiently  manifests  that  the  crime  committed  only  amounts  to 
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manslaughter,  or  that  the  accused  was  justified  or  excused  in  com- 
mitting the  homicide." 

Those,  gentlemen,  are  substantially  the  provisions  of  our  statutes, 
bearing  upon  the  subject-matter  of  this  particular  crime. 

"We  claim,  upon  the  part  of  the  prosecution,  that  the  defendant 
prepared  herself,  by  the  procuration  of  a  deadly  weapon;  that  upon 
that  day,  on  the  departure  of  this  steamer  for  Oakland,  she  pro- 
ceeded down  there  by  previous  engagement  with  the  hackman;  that 
she  went  on  board,  and  remained  on  the  boat  until  its  departure 
from  the  other  side;  that  then,  when  Mr.  Crittenden  was  sitting 
between  his  daughter  and  his  wife,  she  approached  them,  concealed 
in  the  manner  I  have  stated  to  you,  and  then  and  there,  without 
cause,  fired  this  pistol,  from  the  effects  of  which  he  died. 

That,  gentlemen,  is  the  case  on  the  part  of  the  prosecution.  It 
will  remain  for  you  to  say,  when  you  have  heard  the  testimony  in 
this  matter,  whether  there  are  any  facts  or  circumstances  of  any 
kind  or  character  that  v/ould  by  any  means  reduce  this  offense  from 
that  magnitude  at  which  the  law  has  placed  it,  at  this  stag'~  of  the 
proceedings,  from  the  crime  of  murder  in  the  first  degree,  to  any 
inferior  grade  of  crime.  So  far  as  the  law  is  concerned,  the  statutes 
governing  you,  the  peers  of  this  Avoman,  who  are  to  try  her  for 
this  offense,  we  say  the  law  tells  you,  so  far  as  that  is  concerned, 
that  it  is  a  wilful,  deliberate  murder,  perpetrated  with  intent;  that 
it  had  been  thought  over  and  reflected  upon,  and  that  it  was  asso- 
ciated with  all  the  peculiarities  of  malice  necessary  to  enter  into 
the  commission  of  a  crime  of  this  character.  Gentlemen,  we  will 
endeavor  to  show  you,  on  the  part  of  the  prosecution,  that  this 
woman  did  all  these  things,  and  having  done  them,  in  the  name 
of  the  law  we  denounce  her  deed,  and  demand  of  you  a  verdict 
against  her, 

THE  WITNESSES  FOR  THE  PEOPLE. 

William  H.  Kentzel:    Am  Cap-  I  went  in  search  of  Mrs.  Pair; 

tain   of  the   Harbor  police.     On  she  was  sitting  about  half  way 

3rd  of  November  last  I  went  on  of  the  saloon   and   Parker   Crit- 

board  the  boat  at  a  quarter  past  tenden  pointed  her  out  and  says, 

five  to  the  Oakland  wharf.     The  "This   is   the   woman   that   mur- 

boat    discharged    and    took    pas-  dered    my    father."      Mrs.    Fair 

sengers;    was    just    leaving    the  said,   "Yes,   and   I   do   not   deny 

slip  when  I  heard  a  pistol  fired,  it".     With  that   I   took   hold    of 

Went  around  on  side  of  the  deck  her  and   out  of  the  cabin.     Of- 

and  met  Mrs.  Fair.     There  was  fleer    Kelly   helped   to   keep    the 

Mr.   Crittenden   and  his  family,  crowd  away  till  we  got  over  on 

Saw  Mr.  Crittenden  stagger.  Mr.  this   side   and   we  took   a  hack 

Crittenden's  wife  was  trying  to  and  took  her  to  the  Chief's   of- 

hold   him   up  and  then   I   went  fice.     When  we  got  to  the  city 

up  to   him.     When  first   I  met  prison  she  said  she  felt  very  bad 

Mrs.  Fair  I  asked  her  who  fired  and  wanted  a  doctor  and  I  sent 

that  shot;  she  made  no  answer,  officer  Murray  after  the  doctor 
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and  left  them  there.  When  I 
first  saw  her  she  had  a  water- 
proof dress  on.  I  think  there 
was  a  hood  on  the  dress  over 
her  head;  could  distinguish 
her  features;  she  did  not  hide 
her  face  at  all.  I  told  her  to 
put  her  veil  over  her  face  after 
I  had  charge  of  her.  The  pistol 
I  got  from  Captain  Bushnell;  it 
is  called  a  four-shooter;  there 
was  one  charge  out  of  it. 

Cross-examined:  After  I  took 
her  on  deck  she  said  she  was 
subject  to  spells;  would  like  to 
have  some  drops  that  her  physi- 
cian was  in  the  habit  of  giving 
her.  Mrs.  Fair  when  arrested 
appeared  very  much  excited; 
she  was  talking  about  her 
daughter  being  ruined.  One  gen- 
eral theme  of  her  conversation 
until  lodged  in  the  city  prison 
was,  "I  am  ruined  and  my 
daughter  is  ruined". 

William  E.  Bushnell:  Was 
Captain  of  the  El  Capitan  in 
November.  The  first  I  heard  of 
this  matter  was  the  report  of 
the  pistol.  Saw  a  man  sliding 
like  from  the  seat  and  a  lady  by 
his  head.  I  inquired  what  was 
the  matter  and  she  said  a  wo- 
man had  shot  Mr.  Crittenden. 
When  I  first  arrived  up  to  the 
head  of  the  stairs  some  one  said, 
"Throw  the  pistol  overboard" 
and  I  saw  a  pistol  just  in  front 
of  me  in  a  boy's  hands;  I  took 
the  pistol  from  him;  I  met  Cap- 
tain Kenzel  and  handed  it  to 
him;  he  had  this  lady  in  cus- 
tody who  was  said  to  be  a  Mrs. 
Fair;  did  not  know  her.  Went 
back  to  Mr.  Crittenden.  I  got 
a  mattress  from  out  of  the  lower 
cabin  and  laid  him  on  it.  He 
was  unconscious;  he  did  not 
seem   to   know   anything   at   the 


time,   from   the   first   time   that 
I  saw  him. 

F.  P.  Dann:  Was  on  the  El 
Capitan  when  Mrs.  Crittenden 
was  shot;  was  present  when 
Mrs.  Fair  was  arrested.  The 
only  words  that  I  heard  her  use 
that  I  now  recollect  were,  "I  do 
not  deny  it".  She  had  a  water- 
proof suit  on  and  a  brown  veil 
upon  her  head.  It  was  dusk  so 
that  I  could  not  distinctly  see 
her  face  at  any  time. 

Parker  Crittenden :  Am  a  son 
of  the  late  Alexander  P.  Crit- 
tenden; was  on  the  El  Capitan 
at  the  time  he  was  shot;  was 
not  present  when  the  shooting 
was  done.  My  mother  was  ar- 
riving from  the  East  and  I  was 
taking  care  of  the  baggage.  I 
started  up  stairs  and  a  man  met 
me  and  said  a  man  had  been  shot 
by  a  woman.  There  lay  my  fa- 
ther on  the  deck  wounded.  I 
said  I  thought  I  knew  who  the 
party  was  and  started  to  find 
her.  Saw  the  defendant;  I  says, 
"Captain  Kentzel,  this  is  the 
woman,  I  accuse  her  of  the  mur- 
der of  my  father.  I  arrest  her". 
Her  answer  was,  "Yes  I  did  it, 
and  I  meant  to  kill  him.  He 
ruined  both  myself  and  my 
child".  On  board  the  boat  with 
us  was  my  mother,  my  little  sis- 
ter, and  my  brother,  and  the 
wife  of  Captain  Fithian  of  the 
U.  S.  Navy.  My  mother  and  sis- 
ter arrived  that  afternoon  and 
my  brother  went  over  in  the 
boat  with  me.  My  father  went 
over  in  the  boat  after.  I  met 
them  at  San  Antonio  and  he  met 
them  at  the  wharf.  Mrs.  Fair 
from  the  time  of  her  arrest  up 
seemed  composed  for  a  person 
who  had  committed  such  an  act. 
Father  died  at  six  o'clock  Satur- 
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day  evening;  he  was  shot  at  six 
o'clock  on  Thursday  evening. 

Cross-examined :  Am  twenty- 
two.  I  recognized  her  before  I 
addressed  her;  I  had  seen  her 
before;  I  knew  her;  do  not 
think  I  have  ever  been  in  her 
room;  may  have  been  in  a 
friend's  room  in  the  same  house. 
My  brother  and  myself  once 
were  aroused  in  the  middle  of 
the  night  by  my  mother  saying 
that  somebody  was  at  the  door; 
saw  Mrs.  Fair  there  and  she 
said  that  she  wanted  to  see  my 
father — ^that  she  would  see  him. 
One  of  us,  my  brother  Howard 
or  I,  said  we  would  put  her  off 
the  steps  if  she  did  not  leave. 
She  refused  to  go  and  threat- 
ened to  do  some  injury  if  I 
brought  a  policeman  up.  I  es- 
corted her  and  left  her  at  her 
home  at  the  door.  On  the  way 
she  said  there  had  been  some 
marriage  arrangement  between 
her  and  some  person  and  father 
had  broken  it  off.  Knew  he  had 
been  on  intimate  terms  of 
friendship  with  her  for  a  long 
time. 

March  29. 

John  Both:  Mj  business  is 
gunsmith.  I  believe  I  traded 
this  pistol  with  Mrs.  Fair  for 
another  one,  four  days  before 
this  occurrence  that  I  read  of  in 
the  paper.  I  sold  her  a  pistol 
some  months  before — a  five- 
shooter.  She  thought  the  other 
pistol  was  not  good  for  her.  It 
was  in  the  day  time. 

Cross-examined :  The  pistol 
she  brought  back  was  a  little 
larger  one.  At  the  time  she 
bought  that  other  pistol  she  said 
that  there  were  boys  who  would 
break  into  the  house  and  she 
wanted  it  to  defend  against 
them. 


J.  A.  Woodson:  Am  an  attor- 
ney in  this  city.  Was  on  board 
the  El  Capitan  at  the  time  Mr. 
Crittenden  was  shot,  in  company 
with  Mr.  Dann.  After  the  shot 
was  fired  I  went  out  upon  the 
deck,  recognized  Mr.  Crittenden 
and  some  members  of  his  fam- 
ily; saw  the  Captain  pass  where 
Mrs.  Fair  sat.  Mr.  Crittenden 
said,  "There  is  the  woman"  or, 
"That  is  the  woman",  upon 
which  she  arose  and  I  recog- 
nized her,  having  been  acquaint- 
ed with  Mrs.  Fair  some  years 
ago.  Immediately  after  she  arose 
he  said,  "I  charge  you  with  kill- 
ing (or  murdering)  my  father. 
She  walked  directly  toward  Cap- 
tain Kentzel  who  was  the  most 
prominent  person  in  the  crowd 
and  said,  "I  don't  deny  it.  I 
have  been  looking  for  the  clerk 
of  this  boat  or  some  one  who  is 
an  officer."  Then  I  think  that 
she  said  to  Captain  Kentzel, 
"Are  you  an  officer  or  are  you 
the  person?"  He  made  some 
brief  response  and  took  hold  of 
her  hand.  Immediately  after 
saying  "I  don't  deny  it"  she 
said,  "He  ruined  me  and  my 
child".  I  believe  that  is  all.  She 
was  in  a  state  of  suppressed  ex- 
citement, or  resigned  excite- 
ment; if  there  would  be  such  a 
thing  as  calm  excitement,  that 
is  it. 

Cross-examined:  When  I  first 
saw  her  she  was  unveiled,  be- 
fore Captain  Kentzel  came.  She 
was  among  the  ladies  who  were 
sitting  on  the  bench  but  I  did 
not  recognize  her  till  she  rose 
up  and  showed  her  height.  She 
is  rather  a  tali  woman. 

J.  W.  Wilbur:  Am  a  house 
carpenter;  was  on  board  the  El 
Capitan  on  3d  November;  heard 
the  shooting;   saw  the  lady  ar- 
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rested.  A  young  man  said  to 
her,  "I  know  who  you  are,  you 
shot  my  father".  That  is  all  I 
heard  him  say  and  then  she  was 
taken  out  to  the  pilot  house. 
She  says,  "I  don't  deny  it,  I 
have  reasons  for  doing  it". 

A.  McDonald:  I  live  in  Fol- 
som  street;  drive  a  hack  in  this 
city.  Mrs.  Fair  engaged  me  to 
go  to  the  boat  the  day  before. 
She  told  me  to  be  down  to  her 
place  in  time  to  take  her  down 
to  the  boat;  to  wait  there  until 
she  arrived  back  again  on  the 
six  o'clock  boat. 

Cross-examined:  Had  been  in 
the  habit  of  taking  her  to  the 
San  Jose  cars  when  she  went  to 
San  Jose  to  see  her  daughter. 

Charles  VoWerg:  Am  an  up- 
holsterer. The  last  time  I  saw 
Mrs.  Fair  she  paid  me  some 
money  and  she  spoke  to  me 
about  her  troubles  with  Mr.  Crit- 
tenden and  asked  me  if  I  was 
furnishing  a  house  for  Mr.  Crit- 
tenden. She  said  that  Mr.  Crit- 
tenden had  promised  that  his 
wife  should  not  return  to  the 
state.  That  if  she  did  "one  of 
us  three  should  have  to  die," 
Mrs.  Crittenden,  herself,  or  Mr. 
Crittenden.  That  was  on  5th 
October. 

Cross-examined:  I  had  previ- 
ously^ furnished  rooms  for  Mrs. 
Fair— her  bill  was  about  $600. 
Have  brought  a  suit  against 
Mrs.  Fair  for  it  which  is  pend- 
ing now.  Mr.  Crittenden  told 
me  one  day  he  would  pay  for 
one  carpet,  but  subsequently  he 
would  have  nothing  to  do  with 
it.  She  spoke  of  her  wrongs  to 
me:  that  Mr.  Crittenden  had 
promised  to  marry  her;  that  he 
had  promised  to  keep  his  wife 
from  the  State  and  that  if  she 
did  come  back  "one  of  us  three 


would  have  to  die".  I  told  Mr. 
Crittenden,  "Now,  are  you  quite 
sure  there  is  no  trouble  about 
your  lady  coming  back?"  Said 
he,  "What  do  you  mean"?  Says 
I,  "Mrs.  Fair  has  told  me  she 
might  do  you  some  harm  if  your 
lady  was  to  come  back  again." 
Then  Mr.  Crittenden  said,  "That 
is  all  right;  there  is  no  trouble 
about  that."  That  was  the  day 
before  the  shooting. 

Thomas  T.  Crittenden:  Am  a 
son  of  the  late  Alexander  P. 
Crittenden;  was  on  the  El  Capi- 
tan  at  the  time  he  was  shot; 
was  with  my  mother,  my  sister, 
and  my  father;  my  brother  was 
down  stairs.  Was  sitting  on  the 
left  hand  side  of  my  father 
when  a  woman  dressed  in  black 
walked  in  front  of  him  and  did 
not  stop  at  all  but  took  out  a 
pistol  and  fired  and  then  walked 
away  towards  the  cabin  door — 
did  not  see  where  she  went. 

Cross-examined:  Did  not  know 
the  woman;  did  not  notice  her 
face  after  the  shooting  so  as  to 
be  able  to  recognize  her. 

Carrie  Camphell  Crittenden: 
Am  a  daughter  of  the  late  Alex- 
ander P.  Crittenden;  was  in  the 
seat  by  his  side;  saw  this  wo- 
man come  up  near  to  where 
mother  was  and  stand;  saw  her 
lift  her  hand  from  under  the 
cloak  which  she  had  on  and  the 
next  thing  I  heard  was  the  re- 
port and  the  flash.  I  did  not 
recognize  her  but  I  knew  who  it 
was. 

Laura  Sanchez:  Am  a  daugh- 
ter of  the  late  Alexander  P.  Crit- 
tenden. Defendant  came  to  fa- 
ther's house  in  November,  1869 
between  12  and  2  o'clock  at 
night.  She  called  for  my  fa- 
ther to  come  down  stairs  and 
see   her,   which   he   declined   at 
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first  to  do.  Afterwards  he  went 
down;  then  she  came  up  stairs 
and  made  an  appeal  to  him; 
said  he  was  not  kind  to  her  and 
had  never  treated  her  in  that 
way  before.  He  told  her,  "You 
women  have  unsexed  yourselves, 
and  I  utterly  abhore  and  despise 
you".  Then  he  came  up  stairs 
and  went  into  his  room.  Heard 
her  say  to  my  brother  when  he 
sent  for  a  policeman,  "Take 
care,  Mr.  Crittenden,  there  will 
be  blood-shed  here". 

Clara  C.  Crittenden:  Am  the 
widow  of  the  late  Alexander  P. 
Crittenden.  Was  his  wife  not 
quite  thirty-three  years.  I  ar- 
rived from  the  East  on  3rd  of 
November;  met  my  husband  on 
the  wharf;  we  went  together  on 
board  the  steamer.  We  took 
our  seats  near  the  v/heel-house, 
my  husband,  my  daughter  and 
my  little  son;  saw  sitting 
against  the  cabin  a  woman  with 
a  waterproof  cloak  on;  thought 
it  was  a  strange  dress  on  a 
bright,  sunny  afternoon;  had 
turned  to  my  husband  and  put 
my  arm  through  his  when  the 
flash  and  report  of  a  pistol  were 
in  my  face.  Looked  up  imme- 
diately and  saw  this  same  wo- 
man. My  husband  said,  "I  am 
shot";  he  got  up  and  walked  a 
couple  of  steps  steadily  and  then 
commenced  staggering  with  my 
arms  on  him;  saw  he  was  terri- 
bly injured  and  put  my  arms 
around  him  and  as  he  fell  on 
the  deck  I  sat  down  and  held 
him;  my  son  who  had  been  sent 
for  the  baggage,  in  a  short  time 
returned  and  I  said  to  him  that 
his  father  had  been  shot  and 
told  him  who  had  done  it,  be- 
cause I  knew  that  these  threats 
had  been  made  years  before. 
Staid    with    my    husband    until 


the  boat  was  clear  and  then 
went  with  him  in  a  wagon 
which  took  him  home  to  his 
own  home. 

She  came  to  my  house  about 
November,  1869,  about  11.  We 
heard  Howard  unlock  the  door. 
My  husband  went  to  the  head 
of  the  stairs  and  saw  this  wo- 
man attempting  to  come  into 
the  house.  He  spoke  to  Howard 
and  he  says,  "Don't  let  her  into 
the  house."  He  went  part  way 
down  stairs  and  she  insisted  on 
seeing  him.  He  said,  "I  will 
not;  it  will  be  only  the  same 
thing  over  again  and  I  will  not 
go  with  you.  I  am  tired  of  it; 
I  am  utterly  disgusted  with 
you;  you  have  unsexed  your- 
self, you  and  your  mother 
both."  He  said,  "I  will  send  for 
a  policeman  if  you  don't  leave 
here".  Whereupon  her  reply 
was,  "If  you  do  there  will  be 
blood-shed". 

Cross-examined:  My  husband 
asked  who  shot  him  on  his 
death  bed.  I  first  met  her  at 
the  Occidental  Hotel  seven  years 
ago  this  coming  September.  We 
occupied  adjoining  rooms  there; 
was  introduced  to  her  there  by 
my  husband.  Next  met  Mrs, 
Fair  personally  in  her  house 
in  "Virginia  City,  January  of  the 
following  year.  I  was  on  a  visit 
to  Virginia.  She  was  living  in 
a  house  with  lodgers,  having 
rooms  above  and  my  husband 
lodged  in  other  rooms.  Next 
met  her  personally  in  Virginia 
that  summer.  I  went  to  her 
house  contrary  to  his  request;  I 
gave  my  reasons  to  him  that  she 
had  been  polite  to  me  when  I 
was  there  in  the  winter. 

Cross-exam  in  ed :  Subsequently 
my  husband  said,  in  the  pres- 
ence of  myself  and  a  gentleman. 
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"I  apologize  for  the  manner  in 
whicli  I  treated  her  on  such  a 
night".  He  made  the  apology 
to  a  gentleman  sent  by  Mrs. 
Fair, 

March  30th. 

James  W.  Markley:  Am  seven- 
teen. Was  on  the  boat.  Heard 
the  shot  and  rushed  up  stairs 
and  saw  Mr.  Crittenden  lying  in 
his  wife's  arms  and  I  heard  her 
exclaim,  "Oh,  my  God,  my  God, 
my  husband  is  shot".  Several 
gentlemen  and  ladies  were 
seated  on  the  bench  attached  to 
the  wheel-house;  they  rushed 
into  the  cabin.  Several  gentle- 
men collected  around  Mr.  Crit- 
tenden. One  gentleman  had  a 
pistol;  he  was  stooping  down  as 
if  he  had  packed  it  up  and  I 
asked  him  to  let  me  look  at  it 
which  he  did.  It  was  a  Sharp's 
pistol  with  four  chambers.  I 
gave  the  pistol  to  Captain  Bush- 
nell.  Heard  his  son  exclaim, 
"That  is  the  woman  that  mur- 
dered my  father".  She  an- 
swered, "I  don't  deny  It,  I  don't 
deny  it,  for  he  ruined  myself 
and  my  child",  and  she  repeated 
that  constantly  and  the  Captain 
of  Police  told  her  to  be  quiet 
and  took  and  seated  her  on  a 
bench  attached  to  the  pilot 
house.    This  is  the  pistol. 

M.  J.  Bird:  Was  on  board  the 
El  Capitan  on  the  third  of  No- 
vember last;  heard  the  shot; 
made  my  way  through  the  crowd 
and  found  a  man  lying  on  the 
floor.  Opened  his  vest  and  shirt 
and  found  a  gunshot  wound  in 
the  right  breast  just  above  the 
nipple.  There  was  no  percept- 
ible pulse  and  he  was  uncon- 
scious. 

Jonathan  Letterman:  Am  a 
physician  and  surgeon  and  cor- 
oner  of   this   city   and   county. 


Held  a  post-mortem  examination 
on  Alexander  P.  Crittenden.  I 
found  a  gunshot  wound  imme- 
diately over  the  right  nipple, 
penetrated  the  right  lung,  passed 
through  the  right  and  left  auri- 
cles of  the  heart,  through  the 
left  lung,  striking  the  8th  rib 
and  lodging  between  the  eighth 
and  ninth  ribs,  where  the  ball 
was  found.  With  the  exception 
of  the  mechanical  injury  caused 
by  the  ball  the  heart  and  lungs 
were  in  good  condition.  On  ex- 
amining the  bowels  it  was  found 
that  he  had  suffered  from  in- 
flammation of  the  intestines — 
they  were  in  a  state  of  mortifi- 
cation. That  wound  was  neces- 
sarily fatal. 

W.  W.  Cope:  Was  in  business 
with  A.  P.  Crittenden.  On  the 
third  day  of  November  prior  to 
the  shooting  Mr.  Crittenden  and 
myself  tried  a  case  together  in 
the  Twelfth  District  Court.  The 
trial  commenced  at  ten  and  was 
conducted  on  our  part  principal- 
ly by  Mr.  Crittenden.  At  noon 
we  took  lunch  together.  The 
trial  continued  until  about  three 
when  the  evidence  was  closed  in 
the  case.  On  a  suggestion  by 
Mr.  Crittenden  that  he  desired 
to  meet  his  family  who  were  re- 
turning from  the  East  the  Court 
postponed  the  argument  until  a 
later  day.  Mr.  Crittenden  then 
left  the  Court  room;  he  and  I 
walked  to  the  office  together;  he 
then  went  from  the  office  to 
dress  himself  preparatory  to 
meeting  his  family.  He  was  ap- 
parently in  the  enjoyment  of 
perfect  health. 

Cross-examined:  Mr.  Critten- 
den was  sick  about  a  month  be- 
fore his  death,  confined  to  his 
room  for  several  days.  After  he 
came  from  Ms  office  during  that 
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sickness  some  days,  he  com- 
plained of  being  weak. 

Jonathan  Letterman:  (re- 
called). 

Mr.  Campbell:  Assuming  Mr. 
Crittenden  to  be  in  the  condi- 
tion described  on  the  day  of  the 
shooting,  what  would  be  your 
opinion  as  to  the  immediate 
cause  of  his  death?  The  pre- 
sumption in  my  mind  would  be 
that  it  was  the  shot. 

Mr.  Cook:  Might  not  this  in- 
flammation and  mortification  all 
have  set  in  after  Mr.  Crittenden 
left  his  office  and  left  the  court 
room  on  that  day  of  the  shoot- 
ing? It  is  scarcely  possible  that 
a  man  with  inflammation  of  the 
bowels,  judging  from  Judge 
Cope's  testimony,  could  have 
acted  as  Mr.  Crittenden  was  said 
to  have  acted  that  day  before 
the  shooting. 

Williavi  A.  Douglass:  Am  a 
practitioner  of  medicine  and  sur- 
gery; knew  A.  P.  Crittenden. 
Was  sent  for  immediately  he 
reached  his  house.  Found  Mr. 
Crittenden  lying  on  his  bed,  on 
his  back,  very  pale,  his  eyes 
wide  open,  apparently  in  a  state 
of  partial  unconsciousness,  mov- 
ing occasionally  his  arm;  evi- 
dently suffering  very  much.  Ex- 
amined his  pulse  and  found  it 
feeble,  fluttering  and  irregular. 
He  seemed  to  be  in  a  state  of 
extreme  prostration  and  likely 
to  die  very  soon.  In  the  mean- 
time some  other  medical  men 
came.  He  had  had  some  stimu- 
li— whisky  and  water  or  some- 
thing to  support  life  after  the 
extreme  shock  and  afterwards  a 
small  quantity  of  morphine  was 
administered.  Dr.  Sawyer  ar- 
rived and  made  a  more  careful 
examination.  We  were  at  a  loss 
to  ascertain  the  course  the  ball 


had  taken,  but  the  supposition 
was  it  had  injured  some  vital 
part  and  that  his  condition  was 
extremely  serious.  I  visited  him 
many  times  during  the  next 
forty-eight  hours,  at  the  expira- 
tion of  which  time  he  died.  Was 
present  at  the  post-mortem  ex- 
amination. I  attribute  the  cause 
of  his  death  to  the  wounds  he 
received.  The  lungs  and  heart 
both  were  perforated.  That 
wound  was  necessarily  mortal; 
it  would  kill  most  men  outright. 

Cross-examined :  1  attribute 
the  inflammation  and  mortifica- 
tion following  it  as  a  result  of 
the  shot  which  he  had  received. 
I  might  regard  myself  as  his 
family  attendant.  I  attended  to 
his  family.  Occasionally  he  had 
attacks;  some  six  or  eight  years 
ago  he  had  attacks  of  rheuma- 
tism, and  he  had  a  bad  cold  and 
some  little  irritation,  some  bron- 
chial irritation,  probably  some 
six  or  eight  months  ago.  He 
was  confined  to  his  house  some 
four  or  five  days,  possibly  a 
week.  Inflammation  of  the  in- 
testines may  be  produced  by 
many  causes,  sometimes  an  indi- 
gestible meal  and  colic,  violent 
cold  taken  and  instead  of  fall- 
ing on  the  lungs  it  may  affect 
the  intestines.  I  always  regarded 
him  as  a  man  generally  of  good 
health.  Expressed  myself  some 
months  previous  to  his  death 
with  regard  to  some  affection  of 
the  heart  which  was  supposed  to 
exist.  I  told  him  that  I  thought 
that  unless  he  met  with  some 
accident  he  ought  to  live  till  he 
was  eighty  years  old. 

A.  F.  Sawyer:  Am  a  physician 
and  surgeon  here.  Was  in  at- 
tendance upon  him  when  he  was 
shot  in  conjunction  with  Dr. 
Douglass.     Found    he   had    re- 


210            XV.    AMERICAN  STATE  TRIALS. 

ceived    a    wound    in    the    chest  vidual  and  the  death  in  the  in- 

which    was    evidently    a    mortal  testines  was  only  a  part  of  the 

one  and  the  treatment  pursued  general  death  which  ensued.  Do 

was  simply  a  paliative  treatment  not    believe    there    would    have 

until  the  time  of  his  death.   Was  been  inflammation   or  mortifica- 

present  at  the  post-mortem.    The  tion  if  it  had  not  been  for  the 

cause  of  his   death  was   a  gun-  gunshot  wound, 

shot  wound  that  he  received.  Rodmond  Gihhons:    Knew  Mr. 

Cross-examined:  Examined  the  Crittenden.     Was  on  the  boat  in 

cavity    of    the    abdomen;    there  which  he  went  over  to  Oakland 

was   found   mortification    of  the  on    the    occasion    when   he    was 

lower   portion    of   the    small   in-  shot.     His  appearance  was  as  to 

testine.     I  attribute  mortification  health  and  spirits  very  good.   He 

in   this    particular    case   to    the  gave  no  indications  at  all  of  be- 

loss  of  blood,  to  a  great  extent,  ing  in  ill  health  or  having  any- 

and  loss  of  vitality  of  the  indi-  thing  the  matter  with  him. 


THE  OPENING  FOR  THE  PRISONEE. 

Mr.  Cook:  If  your  Honor  please,  gentlemen  of  the  Jury.  We 
have  been  engaged  for  four  days  in  the  trial  of  a  very  important 
cause.  Its  importance  is  understood  of  course  by  each  of  you  as 
well  as  by  the  counsel  and  the  Court.  The  great  responsibility  that 
I  feel  upon  my  shoulders,  that  I  feel  hardly  adequate  to  discharge, 
I  ask  you  to  share  with  me,  and  to  listen  carefully,  seriously,  and 
attentively  with  an  ear  to  hear  and  be  convinced  and  with  mercy 
in  your  hearts,  to  the  evidence  as  it  shall  come  to  you,  in  behalf 
and  on  the  part  of  this  unfortunate  prisoner. 

Gentlemen  of  the  jury,  the  defendant  met  the  deceased  in  the 
year  1863  and  from  that  date  their  relations  have  been  of  the  most 
friendly  character,  with  very  few  interruptions.  Mrs.  Fair,  for  ten 
months  after  her  introduction  to  and  acquaintance  with  Mr.  Critten- 
den was  unaware  of  the  fact  that  he  was  a  married  man.  It  was  a 
matter  that  he  concealed  from  her  and  in  those  moments  he  gained 
her  affection.  I  shall  be  able  to  show  you,  by  incontrovertible 
evidence  here,  that  no  two  living  beings  on  the  face  of  God's  foot- 
stool ever  cherished  for  each  other  greater,  more  sincere,  or  deeper 
love  than  these  two  did,  from  the  evidence  of  witnesses,  or  from  the 
mouths  of  witnesses,  but  I  will  give  it  to  you  by  an  abundance 
of  written  evidence,  placed  there  by  the  hand  of  the  deceased,  Mr. 
Crittenden. 

After  it  was  ascertained  that  he  was  a  married  man,  he  made 
protestations  to  Mrs.  Fair  that  he  did  not  live  with  his  wife,  that 
there  had  never  been  any  love  existing  between  them,  and  that  he 
intended  to  get  a  divorce,  and  marry  her. 

Gentlemen  of  the  jury,  from  that  day  down  to  the  day  of  his 
death,  he  has  held  her  as  his  victim,  and  prevented  her  from  even 
receiving  the  attentions  of  any  other  gentleman  than  himpelf.  Did 
she  go  to  Havana?     His  letters  followed  after  her.     Did  she  go  to 
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New  York,  to  Virginia,  to  Louisiana?  His  letters — and  the  most 
endearing  letters  ever  penned  by  man — followed  her.  And  then  he, 
in  person,  followed,  and  accompanied  her  in  visiting  the  watering 
places  of  the  South,  as  late  as  1869.  Wherever  she  was,  he  was,  if 
not  in  person,  in  spirit  and  in  mind.  If  she  neglected  to  write  to 
him  for  one  day,  he  would  upbraid  her  in  his  next  letter,  declaring 
that  she  was  forgetting  him,  reminding  her  of  his  ardent,  of  his 
warm  and  sincere  love  and  affection  for  her.  In  his  own  hand  he 
says  to  her,  that  "in  the  name  of  God,  and  In  the  face  of  heaven, 
we  are  as  much  man  and  wife  as  though  we  had  gone  through  the 
formal  marriage  ceremony  before  a  priest."  They  had  occasional 
interruptions.  You  find  this  deluded  woman  at  night  alone  at  the 
residence  of  Mr.  Crittenden.  Two  weeks  after  that  Interview  at 
the  house  of  Mr.  Crittenden,  in  the  presence  of  his  own  wife  and 
family  and  a  gentleman  who  was  there.  He  apologizes  to  them  for 
his  conduct  and  his  language  to  her  upon  that  evening  when  she 
came  there.  To  his  own  wife  who  knew  of  their  relations  all  the 
time,  he  makes  an  ample  apology.  Why?  They  had  at  that  time 
by  reason  of  his  having  made  promises  and  fixed  the  time — no  less 
than  three  times  had  he  fixed  it — that  he  should  go  to  the  State  of 
Indiana  where  he  was  to  procure  a  separation  from  his  wife,  and 
they  should  become  man  and  wife  in  reality.  The  only  thing  he 
waited  for  was  to  be  able  to  leave  his  wife  a  competency  because 
he  did  not  want  to  leave  her  without  means.  And  whenever  he 
fixed  the  time  he  could  not  go,  that  was  his  excuse  for  not  going. 
You  have  heard  it  intimated  here  by  the  evidence  for  the  prosecu- 
tion that  he  had  broken  off  her  engagements.  So  he  did.  He  would 
not  let  her  go  freely  and  have  anything  to  do  with  any  other  man 
or  marry  any  other  man. 

Gentlemen,  on  that  night  she  said  to  him:  "Mr.  Crittenden,  you 
have  been  holding  me  in  bondage  for  years.  You  have  made  me 
frequent  promises.  Now  I  want  this  night  before  you  leave  my 
house  to  have  a  decided  answer.  Will  you  marry  me?  If  you  do 
not  we  will  separate  and  I  will  never  speak  to  you  again  or  you  to 
me."  That  is  the  language  she  used.  He  rushed  out  of  the  house 
refusing  to  give  that  answer  and  he  went  to  the  house  where  his 
wife  was.  Why,  gentlemen  of  the  jury,  at  one  time  he  fixed  the 
time  with  definiteness,  so  clearly  that  there  could  be  no  doubt  of  it. 
He  said,  "I  want  you,  Mrs.  Fair,  to  go  and  prepare,  and  have  your 
dresses  made  in  that  time,  so  as  to  leave  for  Indiana.  She  did  so, 
and  had  clothing  made  which  was  not  suited  to  this  climate,  and 
which  cost  her  five  or  six  hundred  dollars,  and  it  lays  in  her  trunk 
now.  Not  one  garment  of  it  has  she  put  upon  her,  but  they  were 
made  in  accordance  with  the  positive  agreement  of  Mr.  Crittenden 
that  they  should  go  to  the  State  of  Indiana  and  be  married.  Finally, 
she  said  to  Mr.  Crittenden,  "You  have  nothing  to  leave  your  family, 
and,  God  knows,  I  do  not  want  them  left  without  anything.  I  have 
money  in  the  bank  of  my  own,  and  I  will  take  every  cent  I  have 
got  there,  except  enough  to  carry  you  and  me  to  Indiana,  and  make 
a  present  of  it  to  your  wife,  so  that  no  longer  shall  thai  be  an 
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impediment."  After  the  interview  at  the  house — and  you  will 
remember  the  apology  that  was  made — within  two  weeks  after,  he 
wished  again  to  renew  their  relations,  and  she  refused.  She  was 
finally  prevailed  upon  by  Mr.  Crittenden's  friends  to  again  meet 
him,  and  she  consented  to  it  only  on  one  condition,  and  that  was 
that  as  he  had  grossly  abused  her,  or  had  grossly  insulted  her  before 
his  family,  he  must  make  a  full  and  ample  apology  before  she  would 
consent  ever  to  meet  him  again. 

They  had  another  rupture,  gentlemen,  and  during  its  continu- 
ance, Mrs.  Fair,  having  been  thoroughly  disgusted  with  these  dis- 
appointments, in  a  moment  of  frenzy,  meets  a  gentleman  by  the 
name  of  Snyder  and  marries  him — takes  him  to  be  her  husband. 
Mr.  Crittenden  could  not  allow  her  then  to  rest  in  peace.  She  had 
cut  off  the  cords  that  bound  them.  She  had  completely  severed 
their  relations  as  was  supposed,  by  something  that  would  make 
his  approaches  impossible.  But,  gentlemen,  alas,  she  was  mistaken. 
She  still  had  that  deep  affection  for  him,  and  he  for  her.  He  wrote 
her  a  letter  stating  that  "I  must  see  you,"  and  he  addressed  it  to 
her  as  Mrs.  Snyder,  after  she  had  taken  to  herself  a  husband.  "I 
must  see  you  to-night.  Say  yes,  and  I  will  come.  I  can  not  wait. 
This  night  is  perfectly  decisive  of  our  fate.  C.  It  is  now  or 
never."  Bear  in  mind,  gentlemen,  that  he  is  addressing  Mrs.  Fair, 
who  had  become  the  wife  of  Mr.  Snyder.  "It  is  now  or  never.  If 
you  won't  see  me  to-night,  we  shall  never  meet  on  earth."  So,  you 
perceive,  that  after  she  had  left  him;  after  she  had  been  married; 
you  find  him  still  following  her  and  insisting  upon  renewing  his 
associations.  Gentlemen,  he  gained  that  interview,  and  what  was 
the  result?  He  told  her  that  she  must  get  a  divorce  from  his  man 
Snyder.  He  told  her  how  to  do  it.  He  told  her  what  kind  of  an 
officer  to  put  upon  his  tracks  'to  watch  him,  that  she  might  get  evi- 
dence against  him;  and  he  talked  to  her  until  she  did  commence 
suit  for  divorce,  and  she  did  procure  a  divorce  from  Mr.  Snyder. 

Before  this,  in  1864,  Mrs.  Fair  went  to  Virginia  City  in  the  fall  of 
that  year,  and  opened  a  boarding  house.  Mr.  Crittenden  became  a 
boarder,  and  their  relations  continued  from  that  day  down  to  the 
very  day  of  the  shooting,  with  very  few  exceptions,  it  still  continued. 

Gentlemen,  of  these  things  Mrs.  Crittenden  was  fully  aware  all 
the  time.  She  substantially  told  you  that  when  she  was  upon 
the  witness  stand.  She  told  you  that  Mr.  Crittenden  had  his  rooms 
with  Mrs.  Fair  in  Virginia  City  and  she  stopped  somewhere  else; 
and  he  requested  his  wife  not  to  call  upon  her  which  injunction 
she  disobeyed  and  did  call.  She  remained  a  week  in  Virginia 
City,  Mr.  Crittenden  remaining  at  his  rooms  and  she  staying 
down  at  her  daughter's.  Mr.  Crittenden  knowing  that  his  family 
were  to  be  here  within  two  days  went  to  the  house  in  which  Mrs. 
Fair  had  rooms  and  took  the  adjoining  rooms  and  had  them  fur- 
nished, and  they  were  on  the  most  friendly  terms  on  the  very  day  of 
the  shooting.  Mr.  Crittenden,  after  he  took  his  family  home  that 
night,  which  he  said  he  must  do  out  of  respect  to  the  world,  was 
to  return  to  the  room  he  had  taken  two  days  before  and  make  that 
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his  lodging  place.  She  had  no  thought  of  killing  him,  she  expected 
him  that  night.  "Within  an  hour  before  the  boat  took  Mr.  Critten- 
den and  Mrs.  Fair  over  the  bay  that  night  they  were  together  at 
her  own  house,  at  her  own  room,  or  the  room  he  had  taken  the 
day  before.  Mrs.  Fair  had  asked  him  how  he  was  going  to  meet 
his  family,  whether  cordially  or  coolly  and  his  wife  in  particular. 
He  said  he  should  receive  her  coolly,  should  take  her  home  and 
take  dinner  and  then  return.  He  had  said  when  she  had  left  this 
State  she  was  never  coming  back  again,  but  she  did  return.  One 
hour  before  the  boat  left  they  were  together.  She  was  going  down 
to  the  boat  and  across  the  bay  to  see  the  manner  in  which  he  met 
his  wife  and  to  see  whether  he  kept  his  word  or  not  and  for  no 
other  purpose.  She  had  no  more  idea  of  shooting  that  man  then 
than  I  have  of  putting  a  ball  through  one  of  you.  She  took  her 
hackman  who  had  been  accustomed  to  carry  her  and  she  carried 
a  pistol,  which  she  had  been  taught  to  carry  by  Mr.  Crittenden  who 
told  her  never  to  go  without  it.  Then  she  arranged  with  her  hack- 
man  to  take  her  back  to  her  house.  Did  she  expect  to  shoot  some- 
body, and  be  arrested  and  incarcerated  that  night?  She  fired  but 
one  shot  from  that  pistol,  and  dropped  it  down  where  she  stood. 
If  she  had  wished  to  conceal  anything  would  she  not  have  thrown 
it  a  distance  of  two  feet  into  the  waters  of  the  bay?  Take  all  these 
circumstances,  gentlemen  of  the  jury,  and  you  see  that  there  could 
have  been  no  such  thing  as  her  perpetrating  premeditated  murder. 

Now,  gentlemen,  we  come  down  to  the  great  question  in  this 
case,  and  I  shall  satisfy  you  beyond  any  question  of  doubt, 
that  Mrs.  Fair,  at  the  time  she  fired  that  fatal  shot,  was  not  a  re- 
sponsible agent — that  reason,  for  the  time,  was  dethroned.  Shoot 
the  man  she  loved! — the  man  she  adored  above  all  other  living  be- 
ings, when  the  object  of  her  hatred,  if  she  had  any — Mrs.  Critten- 
den— sat  by  her  side,  and  she  might  have  blown  her  brains  out! 
Shoot  the  man  who,  only  the  day  before  had  taken  rooms  with  her! 
And  they  had  taken  their  meals  together  regularly,  day  after  day, 
two  weeks  before  the  shooting.  Shoot  Mr.  Crittenden,  the  man  who 
"was  the  ocean  of  the  river  of  her  thoughts" — her  very  self,  her 
own  existence,  all  she  lived  for;  her  own  existence,  her  life  cen- 
tering in  his  being! 

I  say  we  shall  show  that  Mrs.  Fair  was  insane.  First:  there  is 
such  a  thing  as  total  intellectual  insanity;  next,  there  is  such  a 
thing  as  partial  intellectual  insanity;  next,  as  total  insanity;  and 
next  comes  moral,  and  partial  moral  insanity.  And  we  shall  estab- 
lish before  you  that  Mrs.  Fair,  not  only  at  the  time  of  the  shoot- 
ing, but  for  twelve  months  before,  at  stated  periods  was  not  a  re- 
sponsible being.  She  had  what  is  called  partial  intellectual  in- 
sanity, and  partial  moral  insanity.  We  will  show  you  that  she  was 
a  very  nervous  and  excitable  person;  that  for  twelve  months  prior 
to  the  commission  of  this  act,  Mrs.  Fair's  insanity  first  appeared 
prominently;  that  from  that  time  down  to  the  present  day  she  has 
not  had  a  menstrual  term  without  becoming  a  perfect  maniac — 
furious.     We  will  show  you  that  at  the  time  of  this  shooting  she 
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was  in  the  condition  of  what  is  called  retarded  menstruation;  being 
two  or  three  days  past  the  proper  period  for  its  appearance;  being 
at  the  time  when  all  medical  writers  say  it  will  be  the  worst.  She 
was  in  that  critical,  unfortunate  condition  the  day  she  crossed  the 
bay  and  shot  Mr.  Crittenden.  We  will  show  by  medical  authority 
and  medical  gentlemen  that  this  is  one  of  the  diseases  that  is  rec- 
ognized universally  as  insanity  of  women.  I  will  also  show  you 
her  sleeplessness;  lying  awake  for  three  or  four  weeks  incapable 
of  sleeping,  immediately  before  Mrs.  Crittenden  arrived.  This  is 
one  of  the  strongest  evidences  of,  and  one  of  the  things  which 
produces  insanity — the  want  of  rest  and  sleep.  The  mind  was  upon 
that  one  topic  and  nothing  else.  Whenever  that  Avas  broached  she 
would  go  off  like  a  flash  of  powder  touched  by  fire;  that  her  intel- 
lect was  impaired;  that  her  emotions  and  impulses  were  strong; 
that  they  at  times  overwhelmed  and  controlled  her  intellect;  that 
her  impulses  were  of  that  character  that  made  the  doing  of  an  act 
utterly  irresistible;  that  it  was  an  utterly  impossibility  for  her 
at  the  time  Mr.  Crittenden  was  shot  to  have  prevented  it,  as  it 
would  be  for  a  rabid  dog  not  to  bite  you  if  he  met  you  in  the  street. 
As  Judge  Beardslee  says,  an  eminent  jurist  of  New  York:  "If  the 
act  itself  is  an  insane  act,  it  is  strong  evidence  of  the  fact  that  the 
party  was  not  in  possession  of  his  full  faculties."  Was  this  an  in- 
sane, or  a  sane  act — going  publicly  on  board  of  a  steamboat,  sur- 
rounded by  hundreds  of  witnesses  to  see  her  commit  the  crime,  in 
a  place  where  she  must  know  there  was  no  possibility  of  escape, 
and  then  committing  this  act?  Going  to  parties  in  a  state  of  frenzy, 
and  telling  them:  "Oh,  if  she  comes  back  here,  one  of  the  three 
of  us  must  die!"  Is  that  the  act  of  a  sane  individual?  Is  that  the 
act  of  intelligence — of  an  intellectual  person — to  go  about  to  the 
friends  of  the  party  she  intends  to  slay,  and  tell  those  friends,  "I 
intend  to  slay  your  friend."    Is  not  that  an  insane  act? 

Look  at  her  conduct  on  the  boat.  Did  she  act  like  an  insane 
person?  She  said,  "I  shot  him."  She  repeated  that  whenever  she 
spoke  at  all  on  boat  and  nothing  else — that  being  the  only  thing 
that  was  foremost  in  her  mind  till  she  was  brought  to  the  station 
house.  Before  she  left  the  boat  she  said  she  was  going  to  have  a 
"spell."  In  the  station  house  she  lay  from  Thursday  until  Sunday 
utterly  unconscious  of  anything,  not  recognizing  a  soul — even  her 
best  friends.  She  continued  in  that  condition  up  to  the  twentieth 
of  December — only  having  minutes  or  hours  perhaps  of  lucidness 
after  the  shooting.  We  will  show  you  by  the  physician  who  at- 
tended her  in  jail  that  it  was  not  feigned  insanity,  that  it  had 
characteristic  marks  that  no  living  human  being  could  feign; 
that  she  was  carefully  examined  to  ascertain  her  true  state  there, 
and  that  she  was  absolutely  insane  and  bereft  of  reason. 

March   31. 

Mr.  Cook:     In  investigating  the  charges  of  crime  the  very  first 

thing  that  naturally  suggests  itself  to  the  human  mind  is,  what 

motive   had   the   accused   for   the   commission    of   the    act    charged 

against  her?     What  earthly  motive  had  this  party  to  commit  that 
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act?  Gentlemen,  the  motive  was  all  the  other  way.  Her  motive 
would  have  been  in  her  sane  moments  to  stand  and  place  herself  as 
a  living  shield  between  Mr.  Crittenden  and  danger  from  any 
source.  Her  motive  would  have  been  and  was  to  protect  his  as 
sacredly  as  she  would  protect  her  own  existence;  to  save  him  from 
the  hands  of  violence  from  any  source  and  particularly  from  her 
own  delicate  hand.  This  would  be  the  case  if  she  had  full  posses- 
sion of  her  intellectual  faculties  and  they  had  their  sway  and  their 
working  at  the  time  of  the  commission  of  the  act.  If  the  act  were 
premeditated  who  was  the  person  against  whom  she  would  have 
pointed  that  deadly  aim?  It  was  the  wife  of  the  deceased  who  sat 
by  his  side  at  the  time;  the  only  intervention  between  herself 
and  Mr.  Crittenden.  But  the  fact  that  she  shot  past  Mrs.  Crittenden 
and  killed  the  idol  of  her  own  heart — is  not  that  the  strongest  evi- 
dence that  could  by  possibility  be  introduced  to  re-establish  the 
fact  that  reason  had  been  dethroned?  If  she  had  had  her  facul- 
ties in  full  play,  I  say  he  is  the  last  man  she  would  have  killed. 
She  would  have  killed  the  party  sitting  between  her  and  every- 
thing she  loved.  But  in  a  moment  of  frenzy — a  moment  of  irre- 
sistible impulse — she  slays  the  man  whom  her  fancy  in  that  con- 
dition— seeing  her  with  her  arm  through  the  arm  of  the  one  whom 
she  loves — her  fancy  brings  it  to  her  mind  that  Mr.  Crittenden 
has  injured  her  and  that  idea  rushes  upon  her  suddenly,  and  in  the 
frenzy  at  that  moment,  the  everything  that  has  occurred  between 
them  is  brought  up;  his  promise  not  to  bring  his  wife  back  to  the 
State,  his  bringing  her  back — it  was  then  that  she  imagined  that 
Mr.  Crittenden  had  done  her  wrong  and  she  fired  the  fatal  shot. 
Gentlemen,  that  is  the  true  secret  of  this  case. 

You  do  not  sit  here  to  try  and  ferret  out  and  find  evidence  that 
will  hang  this  woman.  You  sit  here  on  the  contrary,  with  the  pre- 
sumption of  the  law,  that  beautiful  presumption  of  the  law,  which 
is  written  in  indelible  words  over  the  portal  of  every  court  room: 
"The  prisoner  is  presumed  to  be  innocent  until  found  guilty." 
You  sit  there  to  see  if  you  can  excuse  this  act  upon  any  theory 
except  actual  malice  on  the  part  of  Mrs.  Fair.  You  will,  with 
pleasure,  gentlemen,  if  you  can,  from  any  facts  in  this  case,  find 
anything  which   exonerates  her  from  that  terrible  charge. 

The  object  of  punishment  is  to  restrain  other  evil  doers.  It  is 
not  to  punish  the  innocent.  God  knows  that  the  infliction  of  in- 
sanity upon  an  individual  is  suffering  enough  for  one  person,  in  this 
world,  and  how  thankful  every  one  of  you  must  be,  and  I  am,  that 
we  are  permitted  to  retain  our  senses,  when  so  trivial,  so  small  a 
thing  may  throw  us  off  our  balance. 

The  human  system — the  brain — is  like  a  machine;  is  like  a 
clock,  or  a  watch.  You  knock  one  cog  out  of  a  wheel,  and  the 
whole  thing  is  out  of  order.  You  displace  one  thing  in  a  piece  of 
complicated  machinery,  particularly  as  complicated  as  the  human 
system,  or  even  taking  the  ordinary  machinery  within  our  observa- 
tion, and  the  whole  thing  is  unfit  for  the  work  for  which  it  is  in- 
tended.    It  is  so  with  the  human  mind.     One  thing  going  wrong, 
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all  goes  wrong.  Insanity  has  been  induced  by  simple  indigestion, 
by  a  few  sleepless  nights,  by  one  great,  overwhelming  disappoint- 
ment, by  hope  blasted.  Trifling  things,  and  one  thing  alone,  has 
been  sufficient  to  dethrone  the  human  mind — the  reason — leaving 
the  body  with  only  a  skeleton  of  a  mind  to  carry  out  its  earthly 
existence. 

I  will  read  a  few  words  to  you  here,  which  will  give  you  a  very 
correct  idea  of  my  theory.  Before  I  read  it,  however,  I  will  call 
your  own  minds,  gentlemen,  to  your  daily  observation.  Probably 
cases  have  fallen  under  your  observation  of  the  weakness  of  the 
human  mind,  the  intellect.  You  know  the  fact  that  emotion  will 
suspend  the  working  of  the  intellect  for  the  time  being.  It  outruns 
the  intellect — overcomes  it— and  it  becomes  dormant,  and  the  emo- 
tion takes  its  place  and  acts  while  the  intellect  is  dormant.  Take  a 
familiar  case  of  a  building  on  fire,  and  a  man's  wife  is  in  the  centre 
in  flames — and  the  man,  like  a  maniac,  rushes  in,  when  everybody 
who  sees  him,  and  who  has  his  reason  about  him,  knows  that  if  he 
goes  in  there,  he  never  will  come  out.  Still,  he  rushes  into  the  midst 
of  the  flames,  to  save  his  burning  wife  and  children.  There  the 
emotion,  the  impulse,  has  gained  possession  of  the  active  intellect — 
because,  if  he  could  stop  for  one  moment  to  reason,  to  bring  the 
intellect  into  play,  he  would  say,  "How  foolish  it  is  for  me  to  burn 
myself  to  death,  with  no  chance  of  escape,  and  leave  my  children 
both  fatherless  and  motherless."  That  is  a  case  of  strong  emotion, 
strong  impulse;  he  is  governed  by  an  irresistible  desire  to  save 
her  who  is  about  to  perish,  and  the  impulse  is  irresistible. 

I  will  now  read  you  from  Dean's  "Medical  Jurisprudence": 

"Irresistibility,  where  it  arises  from  deranged  or  perverted  ac- 
tion, should  absolve  from  all  accountability,   because — 

"1.  The  act  is  unavoidable,  and  the  actor  therefore  no  more  a 
subject  of  punishment  than  a  machine  for  going  wrong  when  some 
part  of  its  machinery  is  out  of  order.  To  administer  punishment 
under  such  circumstances,  would  shock  all  the  moral  sympathies 
of  men. 

"2.  One  of  the  purposes  of  punishment  could  never  be  answered 
by  it,  viz:  the  reformation  of  the  criminal.  If  the  act  be  irresisti- 
ble, the  whole  effect  of  punishment  upon  the  individual  must  be  lost. 

"3.  Another  of  the  purposes  of  punishment  would  remain  equally 
unanswered,  viz:  the  salutary  effect  to  be  produced  by  it  upon  the 
minds  of  others.  That  effect,  instead  of  being  salutary,  would  be 
in  a  high  degree  injurious,  as  it  would  shock  all  moral  sensibilities, 
and  create  a  horror  of  the  law  itself  which  could  thus  needlessly 
sacrifice  life,  without  answering  any  good  end  or  purpose. 

"But  suppose  this  principle  admitted,  another  grave  subject  of 
inquiry  presents  itself,  viz:  How  is  it  to  be  applied  in  practice? 
What  are  the  tests  of  irresistibility?" 

Little  direct  evidence  can  be  expected,  and  the  indirect  is  unfor- 
tunately less  clear  and  conclusive  than  it  ought  to  be.  It  is  gathered 
principally  from  the  nature  of  the  act  itself;  the  circumstances 
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under  which  it  took  place;  the  things  and  events  that  preceded  and 
succeeded  it." 

Mr.  Crittenden  was  a  man  of  family;  he  had  been  married  thirty- 
three  years.  No  man  can  have  sympathy  for  Mr.  Crittenden.  I 
will  not  speak  harshly  of  the  dead — let  their  deeds  be  buried  with 
them — and  I  shall  not  advert  to  Mr.  Crittenden  in  this  case  on  a 
single  occasion  unless  it  becomes  my  duty  to  do  so  in  defending 
and  protecting  from  the  gallows  the  party  whom  I  represent.  I, 
in  common  with  you  and  all,  have  a  feeling  of  sympathy  with  the 
■family.  We  all  must  feel  that  they  were  not  to  blame  for  the  acts 
of  the  husband  and  father.  But  I  will  ask  you,  gentlemen,  in  all 
candor  now,  and  in  moments  of  serious  and  honest  reflection, 
whether  you  can  think  the  family  have  lost  much  when  it  lost  the 
man  who  had  so  far  forgotten  his  marital  relations,  so  far  forgotten 
his  duty  to  his  family,  as  publicly,  in  the  eyes  of  his  own  wife,  in 
Virginia  City,  years  ago,  to  allow  her  to  live  in  one  part  of  the 
city,  and  he  in  another?  Who  brought  this  about?  Who  gained 
the  affections  of  this  defendant?  Who  trifled  with  the  affections, 
until  he  drove  her  to  a  fit  of  desperate  insanity?  He  is  the  account- 
able being  for  this  act.  He  brought  it  upon  his  own  head.  He  has 
not  only  ruined  her,  but  he  has  made  of  her  almost  a  maniac. 
Hence,  gentlemen,  it  will  not  do  for  you,  when  you  get  into  your 
jury  room,  to  find  fault  with  Mrs.  Fair  for  having  become  at- 
tached to  a  married  man.  Her  affections  became  attached  before 
she  knew  he  was  married,  and  you  all  know,  from  what  you  have 
seen  in  this  world,  that  when  once  the  affections  become  seriously 
and  sincerely  attached  to  another,  no  barrier  can  stand  between 
them,  even  that  of  a  wife  or  husband.  True  love,  true  and  sincere 
affection,  becomes  the  perfect  master,  captain,  and  controller  of  the 
heart,  for  the  time  being;  it  becomes  death  to  resign  the  object 
of  the  affection;  the  mind  is  entirely  absolved  from  the  thought 
of  relations  the  being  of  her  love  bears  to  others.  Mrs.  Fair  was 
under  no  pecuniary  obligation  to  Mr.  Crittenden  in  any  way  what- 
ever; what  she  had  amassed  was  the  earnings  of  her  own  invest- 
ments, and  upon  her  own  capital;  she  did  not  receive  any 
money  from  him,  and  she  did  not  select  him  for  any  mercen- 
ary purpose.  It  was  not  because  she  was  living  upon  his  money, 
or  his  riches;  because  what  she  had,  she  had  earned.  Whenever 
she  loaned  Mr.  Crittenden  money,  he  repaid  it  to  her  as  a  business 
transaction — and  therefore  the  idea  which  has  been  promulgated 
in  that  respect  is  unfounded.  You  all  said  you  had  read  the  papers 
before  you  were  impanneled  in  this  case.  They  stated  that  Mr.  Crit- 
tenden had  supported  her,  and  furnished  her  money. 

Gentlemen  of  the  jury,  the  prosecution  itself  has  placed  evidence 
before  you  of  the  character  of  the  shooting,  of  the  want  of  motive 
— all  of  which  I  have  related — from  which  if  you  went  to  your  jury 
room  now  you  could  not  conscientiously  allow  yourselves  to  convict 
Mrs.  Fair  even  without  another  iota  of  evidence  in  this  case — ^next 
we  shall  add  to  that  evidence  as  to  her  insanity,  by  establishing 
the  facts  which  I  have  already  detailed;  and  gentlemen,  if  we  do 
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add  these  facts  to  those  of  which  you  are  already  in  possession,  I 
shall  remain  here  while  you  retire  to  your  room,  trusting  and 
hoping  that  your  return  will  be  speedy  and  we  shall  hear  from 
your  lips  those  consoling  words,  "Not  guilty." 


THE  WITNESSES  FOE  THE  PRISONER. 

Mr.  Cook  offered  in  evidence  a  large  number  of  letters  and  tele- 
grams written  by  Mr.  Crittenden  to  the  prisoner. 

Mi:  Campbell:  We  object.  (After  argument  by  counsel  on  both 
sides). 

Judge  Dwineixe:  I  am  not  aware  of  any  case  where  authorities 
have  gone  so  far  as  to  allow  correspondence  of  that  character, 
except  where  a  husband  has  been  indicted  for  homicide,  in  killing 
the  seducer  of  his  wife,  or  the  supposed  seducer;  of  a  father  in  the 
same  relation  in  reference  to  a  daughter;  or  a  brother  or  some 
near  relative.  Probably  it  would  extend  to  the  case  of  a  guardian 
and  his  ward — a  man  who  had  adopted  a  daughter.  So  far  as  this 
Court  is  con-'.erned  it  will  not  be  the  first  Judge  to  pronounce  that 
correspondence  between  a  mistress  and  married  man  can  be  put  in 
evidence  to  .show  that  she  was  insane,  particularly  where  there  is 
evidence  to  show  that  she  was  a  married  woman  at  the  time,  and 
not  only  that  but  a  woman  who  had  been  twice  married. 


Jane  D.  Morris:  Have  been 
for  eight  years  a  ladies'  nurse. 
"Was  called  upon  to  nurse  Mrs. 
Fair.  Saturday,  fifth  November, 
between  11  and  12  o'clock,  at  the 
city  prison.  She  was  in  a  per- 
fect state  of  unconsciousness  and 
she  kept  so  until  between  three 
and  four  o'clock  in  the  after- 
noon. I  tried  at  different  times 
to  get  medicine  down  her  that 
the  doctor  ordered,  but  I  could 
get  nothing  down.  Saturday  at 
about  four  o'clock  I  managed  to 
get  down  a  spoonful  of  beef-tea 
and  she  threw  it  up  again  and 
after  that  she  raised  up  and  be- 
gan to  pull  her  hair  and  tore  it 
so  much  that  I  saturated  her 
head  with  cold  water  in  accord- 
ance with  the  orders  I  had  from 
the  doctor,  and  kept  it  on  her 
head.  She  seemed  to  be  in  a 
perfect  fit.  Her  mouth  was 
closed  tightly  and  she  did  not 
move.    I  took  a  vial  and  poured 


out  the  drops  and  sweetened  it 
and  put  water  to  it  as  usual  and 
tried  to  get  it  down  her  mouth. 
All  at  once  the  goblet  came  into 
my  hands  and  I  heard  a  crash 
and  I  noticed  that  a  large  por- 
tion of  the  goblet  was  out  of  it. 
Being  afraid  she  might  have  got 
the  glass  in  her  mouth  I 
knocked  at  the  prison  door  to 
get  the  people  there  to  relieve 
me.  She  sat  up  in  the  bed  and 
I  thought  she  might  do  some- 
thing to  her  or  to  myself,  hav- 
ing many  glasses  and  bottles 
there.  Knocked  again  and  re- 
peated it  for  about  fifteen  min- 
utes; I  was  so  much  afraid  that 
she  would  injure  me  or  herself 
and  I  had  a  knife  then  which  I 
held  in  my  hand  to  defend  my- 
self from  her,  because  I  was 
actually  scared.  At  last  Captain 
Douglass  came  with  an  officer 
and  it  took  the  officer  and  I  both 
to  hold  her  and  keep  her  on  the 
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bed.  She  was  moaning  continu- 
ously and  sobbing  but  she  never 
said  a  word  that  I  could  under- 
stand. We  had  to  give  her  three 
different  opiates  before  we  could 
quiet  her.  The  next  morning  at 
six  she  waked  up  and  seemed  to 
come — to,  somewhat  more  than 
she  had  done.  The  doctor  spoke 
to  her.  She  said,  "No,  I  know 
where  I  am;  you  are  trying  to 
make  me  out  sick,  and  you  are 
not  going  to  keep  me  in  here.  I 
must  go;  I  must  see  him".  She 
kept  on  repeating  those  words. 
Don't  know  whether  she  saw  me 
or  not;  don't  think  she  did;  her 
eyes  did  not  have  the  light  of  a 
rational  being.  I  don't  think 
that  she  realized  that  any  per- 
son was  in  the  room.  Next  day, 
Sunday,  she  seemed  to  be  in 
about  the  same  stare.  She  would 
not  speak  any,  but  was  moaning 
continually  and  seemed  to  be  as 
if  she  were  talking  to  herself. 
She  wanted  to  get  up  and  be 
dressed,  and  she  asked  me  to 
give  her  her  clothes.  I  told  her 
I  could  not  do  it.  She  asked  me 
the  time,  and  I  told  her  what 
time  it  was,  and  then  she  said, 
"Then  it  is  morning."  I  said, 
"No,  it  is  evening."  And  she 
said,  "I  must  get  dressed.  I 
don't  want  to  disappoint  him; 
he  expects  me,  and  I  am  not 
dressed  at  all.  Now  give  me  my 
clothes."  I  would  listen  to  her, 
and  would  try  to  speak  kindly; 
and  before  she  would  say  any- 
thing she  would  go  off  half 
asleep;  and  she  kept  moaning 
and  groaning  all  the  while; 
once  in  awhile  she  would  sob. 
Then  she  would  rise  up  and  say 
she  must  go;  he  was  waiting 
for  her.  Then  she  would  go  off 
half  asleep  again.  Thursday 
wa.s  the  most  rational  day  with 


her  so  that  when  I  was  reading 
a  letter  she  says,  "Are  you  a 
married  woman?"  I  told  her  I 
had  been,  but  I  was  not  now; 
told  her  I  was  a  widow  indeed. 
Told  her,  "I  am  not  a  woman 
who  has  been  divorced  from  her 
husband  or  a  woman  whose  hus- 
band had  left  her.  That  is  what 
I  call  a  widow  indeed."  She 
looked  at  me  and  never  said  a 
word.  Then  she  commenced 
calling  for  her  little  child.  She 
said,  "Oh  my  child,  my  child! 
God  help  you  with  your  chil- 
dren!" and  commenced  in  the 
same  way  as  before,  groaning 
and  moaning.  During  that  day 
I  got  down  a  little  nourishment, 
two  or  three  spoonsful  of  beef- 
tea.  Thursday  I  asked  her  what 
she  would  have  for  dinner.  She 
said  "Oh  nothing,  but  some- 
thing that  will  be  cold  in  my 
mouth".  I  asked  her  if  she 
would  have  some  ice  cream.  She 
said  no,  and  wondered  if  they 
could  give  her  some  strawber- 
ries. When  they  came  she  took 
two  or  three  of  them  in  her  fin- 
gers and  that  is  all  she  touched. 
She  did  not  seem  to  relish  them. 
I  staid  in  the  city  prison  from 
Saturday  noon,  November  fifth, 
till  a  week  from  the  following 
Monday,  when  she  was  removed 
to  the  county  jail.  She  seemed 
to  be  improving  a  little  every 
day,  gradually.  She  ate  a  little 
bit  more  but  was  still  wander- 
ing off;  it  would  only  be  for  a 
short  time  that  she  would  talk. 
She  would  say,  "Darling,  my 
dear  one"  and  "How  much  I 
have  suffered  and  ought  to  suf- 
fer more  for  your  sake".  That 
she  said  two  or  three  times,  but 
she  would  always  call  the  word, 
"My  dear"  and  "my  darling" 
and   "my   loved  one" — ^kept  re- 
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peating  that  all  the  time.  She 
said  "My  little  child — my  little 
child,  I  wish  to  God  I  could  see 
you.  Oh  if  I  could  only  clasp 
you  to  my  arms  once  more;  but 
I  will  die  first  before  ever  I  see 
you  here".  One  night  she 
seemed  to  be  very  calm  and  com- 
posed. About  11  o'clock  there 
was  a  band  struck  up  under  the 
window;  the  music  was  exceed- 
ingly delicious  and  I  wondered 
if  she  heard  it.  The  first  I 
knew  she  flew  right  to  the  win- 
dow and  got  between  the  win- 
dow and  the  bed  there  and  got 
hold  of  the  bars  and  held  on.  I 
put  my  arm  around  her  waist 
and  tried  to  hold  her  and  tried 
to  force  her  away  from  the  win- 
dow. She  was  screeching;  I 
could  not  do  it  she  held  the  win- 
dow so  firmly.  I  managed  to  get 
her  into  bed  and  covered  her 
up  and  she  commenced  speaking 
then  and  she  says,  "Oh  my 
darling,  you  told  me  the  truth; 
you  always  told  me  that  when  I 
was  troubled  and  weary  and 
heavy  laden,  you  would  send 
them  for  me  to  listen  to  and 
you  did  it.  You  told  me  the 
truth  and  you  love  me  still."  I 
gave  her  chloral  and  she  went 
to  sleep.  The  next  morning  at 
the  breakfast  table  I  said,  "Have 
you  slept  well?"  She  said,  "yes," 
she  had  had  a  beautiful  sleep,  "I 
had  beautiful  dreams."  And  she 
told  me  that  her  dream  had 
been  of  a  beautiful,  far  off  place 
and  there  was  a  kind  of  gulf  be- 
tween her  and  him  and  when 
she  got  near,  about  to  the  place, 
there  was  a  space  that  was 
marshy  and  she  could  not  walk 
over  it  and  she  saw  him  there 
and  she  said,  "When  I  went  to 
jump  over  it  to  meet  him  he 
was    gone;    he   had   been   there 


and  he  was  gone".  I  did  not 
ask  her  who  it  was  and  she  did 
not  mention  his  name. 

She  never  had  a  quiet  night's 
sleep  except  she  was  under  the 
influence  of  chloral,  and  even 
then  she  would  frequently  start 
up.  Have  seen  Mrs.  Fair  since 
I  left  her  at  the  county  jail. 
Have  seen  insane  people.  Have 
had  the  care  of  one  lady  in  this 
city  about  three  months — a  phy- 
sician's wife.  Also  had  my  hus- 
band for  eight  long  years.  From 
what  I  saw  of  Mrs.  Fair  I 
thought  she  was  insane  at  times. 

Cross-examined :  The  first 
time  she  spoke  after  I  went  to 
see  her  she  asked  me  for  a 
drink;  the  next  she  spoke  was 
when  I  gave  her  her  breakfast 
after  the  doctor  had  left  the 
place  Sunday  morning.  I  asked 
her  then  to  drink  some  beef-tea. 
She  said,  no,  because  it  was  too 
fatty;  she  did  not  like  it.  She 
did  not  talk  much  through  the 
forenoon,  but  she  commenced 
speaking  about  11;  she  thought 
at  that  time  Mr.  Crittenden's  fu- 
neral would  take  place  and  she 
wanted  to  get  up  and  go  to  the 
funeral;  wanted  to  get  herself 
dressed;  she  said  she  wanted  to 
see  him  before  he  was  covered 
up  in  the  gi'ound.  It  took  all 
my  exertions  and  strength  to 
keep  her  down.  On  Monday 
forenoon  she  said  she  wanted  to 
see  him — wanted  to  go  to  him; 
she  said  how  cruel  they  were, 
cruel-hearted  wretches,  cruel- 
hearted  beings,  to  cover  him  up 
in  the  ground  without  allowing 
her  to  see  him.  She  seemed  to 
think  she  had  seen  him  and 
then  tJaat  they  had  refused  to  let 
her  see  him,  or  something  like 
that.  Monday  evening  she  said 
wanted  him  to  forgive  her  and 
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after  that  she  said,  "You  have 
forgiven  me"  and  clapped  her 
hands  and  laughed  and  said,  "I 
knew  you  would;  you  always 
loved  me  truthfully;  I  knew  you 
would  forgive  me  and  now  all 
I  wish  is  to  die — to  die  and  be 
happy".  She  alluded  to  the  cold, 
damp  clay  being  on  him.  After 
Sunday  she  seemed  to  drop  the 
subject  entirely;  did  not  say 
anything  more  about  it.  On 
Wednesday  she  laid  still  in  an 
unconscious  state,  groaning  and 
moaning.  On  Thursday  was  the 
first  time  she  spoke  or  realized 
anything;  then  she  spoke  more 
like  a  rational  person.  On  the 
morning  of  Thursday  was  the 
first  I  conversed  with  her  about 
anything.  The  following  Mon- 
day or  Tuesday  her  mother 
called  to  see  her.  She  seemed 
to  be  broken  down  entirely  when 
she  saw  her  mother;  they  both 
wept  and  embraced  each  other  a 
long  time;  was  afraid  she  would 
have  another  spell.  I  did  not 
hear  their  conversation.  I  sat 
outside  of  the  prison  door  and 
she  sat  on  the  bed  alongside  of 
her  daughter.  On  Wednesday  a 
gentleman  called;  I  do  not  know 
his  name,  he  was  very  tall. 

Judge  Quint  called  between 
that  and  Sunday;  that  was  the 
only  company  she  had  except 
the  doctor  and  her  mother. 
Wednesday  the  reporters  were 
outside  talking  to  me  and  she 
demanded  to  see  them.  I  told 
them  they  might  go  in  and 
speak  to  her  and  they  went  in 
and  talked  to  her  a' few  minutes. 

Letitia  Marillier:  In  Novem- 
ber I  kept  a  lodging  house  on 
Kearny  street;  Mrs.  Fair  took 
rooms  about  two  months  before 
the  shooting — a  bedroom  and  a 
parlor — up  to  the  Monday  prior 


to  the  shooting,  then  gave  up 
the  parlor  to  make  a  bedroom 
for  Mr.  Crittenden.  He  payed 
his  rent  for  it  a  month — $40; 
said  he  wanted  it  next  to  Mrs. 
Fair's,  so  he  would  not  sleep  in 
the  house  with  his  wife;  that 
she  would  know  it.  Saw  Mr. 
Crittenden  there  prior  to  that 
time,  several  times,  in  Mrs. 
Fair's  room  and  in  the  hall. 
About  four  o'clock  on  the  after- 
noon of  the  shooting  saw  them 
in  the  hall.  Mrs.  Fair's  dress  I 
think  was  a  black  silk.  She  re- 
turned again  for  probably  ten  or 
fifteen  minutes.  The  only  thing 
she  said  to  me  was  that  she  was 
going  to  see  the  meeting.  I 
gave  him  the  night  key — he  said 
it  might  be  late;  it  might  be 
ten  or  half-past  eleven;  he  did 
not  wish  to  disturb  me;  said  he 
was  going  to  meet  his  family. 
He  had  slept  there  two  nights 
previous.  Going  down  the  stairs, 
I  saw  him  holding  her  hand,  go- 
ing down  the  bannisters.  She 
was  not  well  for  five  weeks  be- 
fore the  shooting.  She  com- 
plained of  want  of  rest  and  very 
much  of  her  head,  and  that  she 
could  not  sleep.  On  one  occa- 
sion Dr.  Lyford  left  me  some 
medicine  to  try  to  make  her 
sleep.  On  the  day  Mr.  Critten- 
den was  shot  she  was  very 
much  excited  and  she  cried  fre- 
quently; she  seemed  very  much 
distressed  and  very  much  in 
trouble  or  in  low  spirits.  She 
told  me  when  Mr.  Crittenden's 
wife  left  she  never  was  to  re- 
turn; that  was  Mr.  Crittenden's 
words  and  he  had  broken  his 
promise.  When  I  spoke  to  him 
he  told  me  that  his  intention 
was  to  marry  Mrs.  Fair  when 
he  obtained  a  divorce.  That 
was    a   few   minutes    before   he 
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left  my  house.     He  slept  there 
two  nights  before  the  shooting. 
April  1. 

Lawrence  Selling er:  Am  a 
policeman;  first  saw  Mrs.  Fair 
that  night  in  the  city  prison; 
Captain  Kentzel  brought  her 
there;  saw  her  most  every  day. 
The  night  of  the  arrest  I  helped 
to  take  her  into  the  cell  and  I 
staid  there  till  the  nurse  came 
in,  perhaps  an  hour  and  a  half. 
She  was  very  bad,  it  took  at  one 
time  myself  and  officer  Jones 
to  hold  her;  she  raised  up  try- 
ing to  get  out;  wanted  to  get 
up  and  acted  in  a  violent  man- 
ner; appeared  to  me  to  be  out 
of  her  head.  She  would  rave 
and  start  to  get  up  and  of 
course  I  would  hold  her  down; 
at  times  she  was  very  strong. 
Of  course  a  man  could  not 
handle  a  woman  as  he  would  a 
man.  Dr.  Lyford  had  some  med- 
icine or  something  to  give  her 
and  it  was  very  hard  work  to 
give  it  to  her  and  he  put  the 
tumbler  to  her  mouth  and  she 
bit  off  one  piece;  bit  it  out. 

Letitia  Marillier  (recalled) : 
Mr.  Crittenden  moved  into  my 
house  the  Monday  previous  to 
the  shooting.  He  slept  there 
two  nights  before.  He  had  very 
little  baggage — a  small  valise — 
all  I  saw  was  his  night  shirt 
and  brush  and  comb.  The  last 
time  I  saw  him  he  was  going 
down  the  stairs.  Mrs.  Fair  was 
on  his  arm. 

William  Y.  Douglass:  Am 
Captain  of  police.  First  saw 
prisoner  in  the  city  prison.  I 
saw  a  tumbler  with  a  piece  out 
of  it.  She  was  lying  on  a  mat- 
tress on  the  bed;  she  seemed 
to  me  to  be  in  pain — moaning 
— and  I  thought  she  was  sufffer- 
ing.     I  asked  her  if  she  had  the 


piece  in  her  mouth  and  got  no 
response. 

Benjamin  Napthaly:  Am  a 
reporter  on  the  Evening  Bulle- 
tin. Saw  Mrs.  Fair  about  eight 
o'clock  on  the  night  of  the 
shooting.  Dr.  Johnson  the  phy- 
sician of  the  city  prison,  Detec- 
tive Sellinger  and  Mr.  Jones  the 
detective  were  there.  She  was 
lying  on  the  floor  and  Dr.  John- 
son was  at  her  head  and  detec- 
tive Sellinger  was  holding  her 
by  the  feet.  She  was  raving  in 
an  incoherent  manner,  calling 
out  various  things  and  appar- 
ently in  convulsion,  working 
and  striving  very  hard  to  get 
her  limbs  free,  which  the  doc- 
tor and  officer  were  holding 
down.  I  heard  Dr.  Johnson  call 
for  a  glass  of  water  for  Mrs. 
Fair,  which  was  handed  to  the 
doctor;  she  immediately  caught 
the  glass  in  her  mouth  and  be- 
fore the  doctor  could  get  it  away 
she  bit  a  large  sized  piece  out 
of  it  and  it  was  with  difficulty 
that  the  doctor  and  Sellinger 
could  get  the  glass  out  of  her 
mouth — the  piece  that  she  had 
bitten  off.  Saw  her  once  after 
that  when  she  was  being  con- 
veyed to  the  county  jail  from  the 
city  prison,  after  she  had  been 
held  to  answer  before  the  Grand 
Jury.  Was  carried  from  her 
cell  out  to  the  carriage  in  the 
rear  of  the  city  hall  in  a  chair 
all  muffled  up;  did  not  see  her 
face. 

Delos  J.  Howe:  Am  reporter 
of  the  Bulletin.  Saw  her  in  the 
cell  of  the  city  prison  next  day 
after  her  arrest.  There  was  a 
nurse  with  her.  She  lay  on  a 
mattress  at  the  side  of  the  cell 
and  while  I  was  there  said 
nothing.  Her  eyes  were  closed 
and    she   was    rolling   her    head 
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continually  from  side  to  side 
and  was  moaning.  Did  not  hear 
her  say  anything  while  I  was 
there. 

April  3. 

Edward  CoJirn:  Am  a  police 
officer;  saw  her  the  night  when 
the  arrest  was  made  at  half  past 
twelve;  she  was  lying  on  a  mat- 
tress with  her  eyes  closed. 
Asked  her  whether  she  desired 
anything;  she  did  not  answer 
me  anything.  Asked  her  whether 
she  wanted  a  drink  of  water; 
she  assented  by  nodding  with 
her  head. 

Barney  Murray:  Keep  a  sa- 
loon now  in  Stockton;  have 
been  in  the  police  here.  Was 
on  the  boat  the  night  Mr.  Crit- 
tenden was  shot;  asked  me  to 
go  and  find  her  little  girl.  Went 
and  looked  around,  came  back 
and  told  her  I  could  not  find 
her;  she  did  not  make  any  an- 
swer. I  went  with  her  to  the 
prison  when  she  went  in  there. 
The  doctor  came  and  she  was 
raving.  He  was  trying  to  un- 
hook her  dress  to  give  her  some 
air  and  she  was  twitching 
around  and  raving.  She  was 
crying  and  calling  for  her  little 
girl. 

Cross-examined:  When  they 
were  looking  for  her  on  the  boat 
she  says,  "You  need  not  look 
any  further,  I  did  it".  I  believe 
she  said  he  ruined  her  and  her 
family. 


W.  W.  Cope  (recalled) :  Mr. 
Crittenden,  prior  to  his  going 
East  in  1869  told  me  should 
leave  some  letters  or  papers  of 
various  kinds  in  certain  boxes; 
and  he  told  me  with  the  boxes 
he  would  give  me  liberty.  This 
contains  all  the  papers  purport- 
ing to  have  been  signed  by  Mrs. 
Pair  or  with  her  initials. 

Wm.  S.  Jones:  Am  a  police 
officer.  Saw  Mrs.  Fair  the  night 
Mr.  Crittenden  was  shot,  in  the 
city  prison.  She  was  sitting  in 
a  chair  by  the  clerk's  desk.  She 
was  taken  into  the  inner  prison; 
there  was  an  old  lady  came 
there,  I  do  not  know  who  she 
is.  Another  came  after  she  left. 
She  was  lying  on  a  mattress  in 
the  cell  and  wringing  her  hands 
and  crying  and  going  on  at  a 
terrible  rate.  It  took  two  of  us 
— officer  Sellinger  and  myself — 
to  hold  her  down  at  times.  The 
doctor  came  in  and  went  to  give 
her  something  in  a  glass  and 
she  bit  a  piece  out  of  the  glass 
and  tried  to  chew  it  up.  The 
doctor  got  it  away  from  her 
after  a  while.  She  bit  a  piece 
right  out  of  the  tumbler.  She 
asked  for  some  stimulent  that 
the  doctor  had  been  in  the  habit 
of  giving  her,  when  she  was  sit- 
ting outside.  All  she  said  out- 
side was,  "Too  bad.  Too  bad"; 
that  he  had  promised  to  marry 
her. 


Mr.  Cook:  I  now  offer  in  evidence,  the  judgment  in  the  case  of 
Laura  A.  Snyder  v.  Jesse  W.  Snyder  in  this  court,  being  the  record 
of  divorce  procured  by  Mrs.  Fair,  then  Mrs.  Snyder,  from  Mr.  Snyder. 
I  propose  to  follow  it  up  by  evidence  that  the  deceased,  within  two 
or  three  days  after  the  marriage  of  Mrs.  Fair,  then  Mrs.  Snyder, 
induced  her  to  seek  a  divorce  from  Mr.  Snyder,  he  himself  statmg 
that  he  would  furnish  a  party  who  would  procure  the  necessary  evi- 
dence, by  having  this  person  whom  he  would  procure,  watch  the 
movements  of  Mr.  Snyder,  for  the  purpose  of  entrapping  him— get- 
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ting  him  to  go  to  houses  of  ill-fame.  I  propose  to  call  medical 
witnesses  upOn  that  question,  also,  of  the  state  of  mind  of  the  ac- 
cused at  the  time  of  the  shooting,  as  evidence  which  physicians 
say  is  important  to  them,  as  one  of  the  ingredients  in  ascertaining 
the  true  state  of  her  mind,  and  a  very  important  element — very 
important  that  they  should  know  whether  or  no  an  association  of 
this  kind  did  or  did  not  exist,  of  first  a  marriage  and  then  a  di- 
vorce; and  in  connection  with  the  conduct  of  Mr.  Crittenden  and 
Mrs.  Fair,  prior  and  subsequent  to  that  act. 

M7\  CavvpheU:  I  object  to  the  evidence,  if  your  Honor  please, 
for  the  reason  that  it  tends  to  throw  no  light  on  the  possibility  of 
the  sanity  or  the  insanity  of  the  defendant.  We  object  to  it  for 
the  reason  that  it  is  simply  an  offer  to  slander  the  memory  of  the 
dead  and  injure  his  reputation.  If  it  were  all  true  it  can  not  fur- 
nish any  evidence  of  insanity  on  her  part.  It  can  not  throw  the 
slightest  light  upon  that  question.  How  could  it?  They  have 
already  shown  that  this  defendant  married  Mr.  Snyder  in  August 
last,  and  the  proposition  here  is  to  show  that  in  October,  at  the 
suggestion  of  Mr.  Crittenden  at  that  time,  the  defendant  did  obtain 
a  divorce  from  her  husband.  How  does  that  prove  her  insanity 
in  any  Avay?  Is  this  defense — that  she  shot  Crittenden  because  he 
induced  her  to  get  a  divorce  from  Mr.  Snyder?  Is  that  the  de- 
fense?   That  has  not  yet  been  found  as  a  portion  of  it. 

The  case,  as  opened  on  the  part  of  the  defense,  contains  the  alle- 
gations that  she  shot  Crittenden  because  she  loved  him  so  much 
that  she  could  not  bear  to  see  him  treat  his  wife  with  common  re- 
spect. I  would  like  to  know  whether  the  defense  propose  to  change 
their  ground  on  that  proposition  and  show  that  it  was  because 
she  had  a  divorce  from  her  husband  that  she  became  insane?  If 
that  was  the  case,  if  her  grief  over  Snyder  was  such,  why  then, 
perhaps  it  might  be  one  point.  It  is  the  only  ground  upon  which 
the  evidence  could  possibly  be  admissible;  but,  on  that  ground  it 
could  not,  because  there  was  nothing  in  relation  to  Snyder  that 
had  occurred  anywhere  about  the  time  of  the  shooting.  All  the 
associations  connected  with  Snyder  occurred  in  October.  She  ob- 
tained the  divorce  then  and  she  obtained  what  she  wanted,  and 
it  could  hardly  be  recognized  as  a  cause  of  insanity,  it  seems  to  me. 

The  Cotjkt:  I  think  very  likely  this  record  might  be  admitted 
in  evidence  if  the  prisoner  was  indicted  for  the  killing  of  Mr.  Snyder 
for  the  violation  of  his  marital  vows,  but  I  do  not  think  it  is  ad- 
missible in  this  case,  to  show  that  Mr.  Crittenden  made  vows  which 
were  immoral  and  illegal,  which  she  knew  from  the  nature  of  things 
could  not  be  carried  out.     I  will  therefore  sustain  the  objection. 

B.  F.  Lyford:  Am  a  physi-  her  enemic  and  suffering  from 
cian  and  surgeon;  have  been  quite  a  severe  attack  of  retro- 
Mrs.  Fair's  regular  physician;  cent  gout.  From  this  immediate 
have  attended  her  more  or  less  retrocession,  or  metastasis,  she 
for  a  year.  On  the  evening  seemed  soon  to  recover,  ho".v- 
prior   to    the   shooting    I   found  ever,  leaving  her  with  dyspepsia. 
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constipated  bowels,  palpitation 
of  the  heart,  dizziness  of  the 
head,  and  general  nervous  irri- 
tability. Subsequent  treatment 
proved  many  of  these  ailments 
to  be  more  or  less  chronic,  to- 
gether with  antiversion  and  neu- 
ralgic type  of  dismenorrhea; 
sleeplessness  was  an  important 
feature.  Her  general,  universal 
expression  would  be  at  that 
time,  "Do  give  me  something  to 
sleep,"  and  particularly  so  a 
short  time  prior  to  the  shooting 
of  Mr.  Crittenden.  This  condi- 
tion of  insomnia  was  most 
marked,  so  much  so  in  fact,  as 
to  cause  most  acute  physical 
pain  and  anxiety,  and  the  use 
of  the  most  powerful  remedies 
to  induce  sleep,  and  up  to  the 
fatal  day  the  patient  evidently 
was  suffering  from  that  intense 
disease  to  both  body  and  mind, 
insomnia;  as  was  also  her  sys- 
tem, at  that  peculiar  time,  suf 
fering  not  only  from  scanty,  but 
difficult  and  retarded  menstrua- 
tion. At  times,  when  the  state  of 
mind  seemed  to  be  unsettled,  it 
seemed  to  be  almost  impossible 
to  manage  her,  to  have  any  medi- 
cines reach  the  case;  the  action 
of  the  mind  was  so  intense  upon 
the  system  as  to  appear  to  espe- 
cially affect  those  organs. 

There  were  some  weeks  that 
she  was  particularly  suffering 
from  nervous  enervations,  imme- 
diately prior  to  the  shooting. 
The  day  before  the  shooting  she 
was  in  the  same  state  of  ner- 
vous excitement.  The  loss  of 
sleep  and  general  enervation 
which  caused  the  most  excruciat- 
ing pain  caused  her  to  tear  her 
hair  and  scream  till  she  was 
perfectly  exhausted  and  almost 
in  a  maniacal  condition.  I  saw 
her  the  morning  of  the  shooting. 


Was  acquainted  with  Mr.  Crit- 
tenden. I  frequently  prescribed 
for  him.  Saw  him  at  the  de- 
fendant's place.  On  the  third  of 
November  I  was  called  to  de- 
fendant then  at  the  city  prison. 
I  found  her  in  a  chair  leaning 
against  the  wall.  She  was  evi- 
dently in  a  state  of  the  highest 
nervous  excitement.  The  caro- 
tid and  temporal  arteries  were 
beating  with  great  force,  a  rap- 
id, throbbing  movement;  the 
eyes  seemed  congested;  the  con- 
junctiva was  congested,  showing 
a  fierce  rush  of  blood  more  or 
less  to  the  brain.  At  times  she 
seemed  to  speak  a  few  sentences 
connectedly  and  then  there  was 
a  flow  of  bewildered  ideas  and 
more  or  less  incoherence  fol- 
lowed; that  is  an  incoherent, 
rambling  manner  of  speech.  I 
administered  some  remedies. 
After  the  administration  of  the 
second  dose  it  had  the  salutary 
effect  of  quieting  and  materially 
increasing  the  force  of  the  pulse 
in  the  radial  artery,  and  of 
course  lessening  the  pressure 
upon  the  brain,  and  she  seemed 
more  quiet.  Still  there  was  a 
restless,  nervous  condition,  but 
she  was  more  comfortable  than 
she  had  been  and  there  was  less 
of  this  spasmodic  twitching.  I 
left  her  for  the  night  about  11 
o'clock.  The  next  morning 
found  much  the  same  restless, 
spasmodic  condition.  The  pupils 
became  contracted,  very  small.  I 
also  discovered  she  was  ex- 
tremely sensitive  to  sound; 
more  or  less  spasmodic  move- 
ment during  the  time  noise  was 
going  on.  I  visited  her  several 
times  during  that  day  and  night 
and  during  that  time  there  was 
perfect  incoherence.    I  could  not 
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ascertain  by  any  means  witMn 
my  power  that  she  was  recog- 
nizant  of  anything.  She  con- 
tinued in  this  rambling,  Inco- 
herent condition  up  to  Sunday 
morning.  From  that  time  she 
had  her  lucid  intervals;  she 
would  remain  conscious  longer 
each  time  and  so  she  gradually 
increased  in  that  way  toward 
the  last  week.  I  attended  her 
regularly  up  to  the  time  of  my 
departure  for  the  East.  Dr. 
Trask  was  placed  in  charge  at 
that  time.  There  were,  twice 
to  my  knowledge  when  there 
were  tumblers  broken  by  admin- 
istering medicines;  once  in  my 
own  hands;  I  attempted  to  give 
her  remedies  and  she  crushed 
a  glass  in  her  mouth,  and  on  a 
subsequent  occasion  she  had 
broken  a  tumbler  I  was  in- 
formed by  the  nurse  and  went 
into  paroxysms  and  caused  the 


fright  necessitating  their  send- 
ing for  me  at  this  time.  The 
condition  of  her  eye — the  pupil 
was  very  much  contracted,  a 
thing  that  could  not  be  forced 
on  her  part,  by  the  patient  her- 
self; it  is  an  impossibility;  it  is 
indicative  of  extreme  sensibility 
of  the  brain.  She  had  two 
nurses. 

Mr.  Crittenden  came  for  pro- 
fessional advice  not  long  after 
I  commenced  treating  Mrs.  Fair. 
Being  a  professional  man  I 
never  entered  any  charge 
against  him.  There  are  no  min- 
utes made  on  my  books  of  the 
date  of  those  occurrences;  do 
not  recollect  the  nature  of  the 
first  prescription  I  gave  him. 
On  one  occasion  he  consulted 
me  relative  to  a  supposed  frac- 
tue  of  the  rib  which  he  thought 
he  had  sustained  by  being 
thrown  from  a  buggy. 


Mr.  Cook:  I  now  propose  to  place  in  the  hands  of  the  witness 
letters  from  Mr.  Crittenden  to  Mrs.  Fair  which  have  all  been 
proved  to  have  been  written  by  him  and  received  by  Mrs.  Fair. 

The  Court:  You  propose  to  substitute  the  witness  for  the  Court 
for  the  purpose  of  passing  upon  the  admissibility  of  the  testimony? 

Mr.  Cook:     No  sir,  I  propose  to  put  him  there  as  an  expert. 

(The  witness  examines  letters  and  hands  them  to  the  Court.) 

The  Court:     He  has  read  five  letters,  Mr.  Cook. 

Mr.  Cook:  From  what  letters  you  have  now  read  supposing  these 
to  be  letters  written  by  Mr.  Crittenden  and  received  by  Mrs. 
Fair  and  considering  her  physical  ailments  of  which  you  have 
spoken,  would  the  examination  of  such  letters  by  a  medical  gen- 
tleman be  of  assistance  to  him  in  ascertaining  the  condition  of  de- 
fendant's mind  upon  a  question  of  consciousness  applying  to  the 
alleged  shooting? 

Mr.  Campbell:  We  object  upon  the  same  ground  as  before,  as  in- 
competent, irrelevant,  and  too  remote  altogether,  as  can  be  seen 
at  once.  Suppose,  for  instance,  that  one  physician  should  testify 
that  they  would  be  of  assistance,  and  another  should  say  they  would 
not  aid  anybody?  This  examination  is  plainly  for  the  purpose  of 
introducing  these  letters — for  the  purpose  of  doing  indirectly  what 
can  not  be  done  directly,  after  what  the  Court  has  already  ruled. 

The  Coxjbt:     The  objection  is  sustained. 

Mr,  Cook:    You  have  heard  the  testimony  of  all  the  witnesses  in 
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the  case.  Assuming  the  facts  to  be  true  which  you  have  heard  tes- 
tified to,  what  is  your  opinion  as  to  the  prisoner's  sanity  or  other- 
wise? 

The  Court  :  I  never  knew  a  case  where  ^he  testimony  was  re- 
ceived, and  a  witness  put  upon  the  stand  asking  him  "What  do  you 
think  of  the  case  now?"  and  then  proceeding  to  take  more  evi- 
dence and  asking  a  witness  "What  do  you  think  of  it  now?"  I 
think  the  proper  course  will  be  to  take  all  the  evidence  first  and 
not  a  part  of  it  only. 

Mr.  Cook:  I  will  reserve  these  medical  opinions  until  I  get  in 
all  the  testimony  I  have  on  that  and  will  withdraw  this  question 
now. 


Br.  Lyford:  Cross-examined: 
Was  born  in  Canada;  com- 
menced the  study  of  medicine 
in  Canada;  do  not  recollect  the 
year;  had  other  business  and 
devoted  my  leisure  moments  to 
the  study  of  my  profession.  Am 
a  graduate  of  the  Philadelphia 
University.  My  diploma  hangs 
in  my  office.  Have  been  in  Cal- 
ifornia six  years;  in  Washing- 
ton City  was  in  the  army  as  a 
surgeon;  how  long,  I  cannot  tell 
you. 

There  never  has  been  a 
month  that  I  have  not  paid 
Mrs.  Fair  a  professional  visit 
up  to  the  time  of  my  departure 
for  the  East.  I  cannot  approxi- 
mate the  number  of  times  to- 
day. She  many  times  came  to 
my  office.  I  am  not  in  the 
habit  of  charging  where  persons 
slip  into  my  office  for  office  ad- 
vice; and  it  is  very  seldom  to  a 
patient  that  I  have  had  any 
length  of  time  that  I  make  any 
note  of  it.  It  is  merely  my  vis- 
its outside.  The  drug  store  I 
sent  the  prescriptions  to  was 
Mr.  Moody  at  the  corner  of 
Kearney  and  Suter  streets.  Pre- 
scriptions that  she  might  have 
taken  herself,  might  have  been 
compounded  elsewhere.  Her  gen- 
eral course  of  treatment  was  to 
build    up   the   system.     During 


this  condition  of  sleeplessness  I 
used  hydrate  of  chloral.  Occa- 
sionally she  took  compound 
preparations  of  valerianate  of 
ammonia  and  strychnine  com- 
pounded in  such  a  way  as  to 
impart  a  peculiar  effect  in  that 
way,  together  with  a  tonic  ef- 
fect. Besides  tonics  and  ano- 
dynes during  the  period  of  two 
months  prior  to  the  shooting  I 
gave  hypnotics.  Hydrate  of 
chloral  is  not  an  anodyne,  neith- 
er is  it  a  tonic.  It  is  a  prep- 
aration which  has  the  combined 
effect  of  opium  and  that  of 
chloroform.  Its  effect  is  entire- 
ly unlike  that  of  opium;  it  does 
not  produce  any  cerebro  conges- 
tion whatever;  on  the  contrary 
it  lessens  it,  whereas  opium 
does  inject  the  veins  of  the 
brain  under  many  considerations 
— increases  the  portal  circula- 
tion, whereas  that  of  hydrate  of 
chloral  does  not.  It  has  the  ef- 
fect of  equalizing  the  circula- 
tion and  quieting  the  nervous 
energies  generally.  You  may 
give  enough  to  produce  anaesthe- 
sia— probably  owing  to  the 
amount  of  chloroform  it  con- 
tains. 

Mr.  Campbell:  Will  you  state 
in  what  way  this  nervous  irri- 
tability is  displayed?  By  a  gen- 
erally excited,  nervous,  irritable 
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condition  of  the  system  through- 
out, both  mental  and  physical, 
in  some  considerations  of  the 
troubles.  In  what  way  did  this 
irritability  in  her  case  manifest 
itself?  Sometimes  she  would  be 
exceedingly  capricious  and  gen- 
erally nervous  and  Irritable. 
What  did  she  say  that  made  you 
consider  her  capricious,  nervous 
and  irritable?  Well,  because 
things  were  not  going  right  gen- 
erally. What  particular  thing 
did  she  say  that  made  you  at 
those  times,  consider  her  capri- 
cious, nervous  and  irritable?  It 
is  very  hard  for  a  physician  to 
speak  of  these  little  technical 
idiosyncrasies  of  females.  There 
are  many  ways  in  which  these 
things  are  exhibited.  There  is 
generally  nothing  going  right 
and  they  are  generally  nervous, 
in  an  unsettled  state  of  mind. 
Will  you  tell  us  one  single  thing 
that  she  said  or  did  at  any  of 
those  periods  which  made  you 
consider  that  she  was  in  a  ca- 
pricious, nervous  and  irritable 
state  or  in  an  unsettled  state  of 
mind?  Well,  very  few  things 
seemed  to  suit  her  at  that  time. 
All  the  surrounding  circum- 
stances would  seem  to  influence 
her  very  much.  Any  little  thing 
that  occurred  would  make  her 
completely  nervous  and  off 
guard.  State  one  thing  she  said 
or  did  and  state  all  she  said  or 
did.  That  would  be  a  matter 
of  impossibility;  I  could  not  be- 
gin to  do  that.  Tell  us  of  some- 
thing that  went  wrong.  Well, 
she  could  find  nothing  that 
would  suit  her  taste.  She  would 
think  that  I  was  not  giving  her 
as  much  attention  as  I  ought  to 
as  a  physician  and  all  that  sort 
of  thing.  Had  she  been  confined 
to  her  bed  at  all  at  any  time 


within  the  two  weeks  prior  to 
the  shooting?  In  the  general 
acceptation,  there  were  certain 
times  of  the  day  when  she  was 
unable  to  be  out  of  her  room 
and  times  when  she  was  suffer- 
ing most  acute  pain  in  conse- 
quence of  nervous  excitation; 
and  then  she  was  not  fit  to  go 
out.  The  times  she  was  suffer- 
ing so  much  from  nervous  irri- 
tability she  was  not  in  a  condi- 
tion to  go  out  shopping.  Was 
she  at  any  time  two  weeks  pre- 
vious to  this  shooting?  Oh  yes, 
a  lady  has  to  be  very  sick  that 
cannot  go  out  shopping.  Say 
from  the  1st  to  the  3rd  of  No- 
vember was  she  at  any  time  so 
sick  that  she  could  not  go  out 
shopping?  From  the  1st  to  the 
34rd  of  November  —  I  should 
think  not.  You  do  »ot  think 
she  was  so  sick  as  to  prevent 
her  going  out  shopping?  I  many 
times  made  that  a  special  in- 
junction upon  her  to  go  out 
even  at  her  disinclination. 

Mr.  Crittenden  often  told  me 
to  give  her  as  much  attention  as 
possible.  He  never  came  into 
my  office  that  he  did  not  inquire 
for  her;  wanted  to  know  how 
she  was  and  what  was  her  state. 
He  said  to  me,  "You  understand 
the  relations  between  myself 
and  Mrs.  Fair?  It  is  unneces- 
sary for  me  to  say  anything 
further",  and  that  I  was  not  to 
cross  her  in  anything  she 
wished.  I  spoke  of  her  peculiar 
nervous  irritability  and  he  says, 
"Do  not  cross  her  in  anything." 

John  B.  TrasTc:  Have  been  a 
practicing  physician  and  surgeon 
since  1846.  I  knew  Mr.  Critten- 
den during  his  lifetime  as  one 
individual  would  pass  another 
on  the  street.  I  was  acquainted 
with  Mrs.  Fair  in  a  professional 
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way  about  three  years  ago;  she 
came  to  my  office  once  with  her 
daughter  to  be  treated,  that  is 
to  treat  her  daughter.  Did  not 
treat  her  before  the  shooting; 
after  the  shooting  went  down  to 
see  her  at  the  city  prison  on 
Friday  or  Saturday  evening  at 
the  request  of  Dr.  Lyford.  Saw 
her  twice  after  that,  once  in 
conjunction  with  Dr.  Lyford, 
and  once  alone.  Did  not  see  her 
again  until  the  case  was  put  in 
my  charge  by  Dr.  Lyford.  I 
think  on  the  thirtieth  of  Decem- 
ber. 

April  4' 
John  B.  Trash  (recalled) : 
Have  been  her  attending  physi- 
cian from  that  time.  She  has 
been  confined  during  that  time 
in  the  county  jail.  The  periods 
of  my  visits  have  been  irregu- 
lar. Commonly  once  a  day,  but 
it  will  average  much  more,  how- 
ever. When  I  first  saw  her  the 
evening  of  the  30th  December 
I  found  her  in  a  considerably 
excited  condition.  Did  not  make 
any  examination  of  her  that 
night.  Next  day  her  mental 
condition  was  considerably  dis- 
turbed and  she  was  incoherent 
in  her  language.  I  found  she 
was  in  a  bad  condition  in  re- 
gard to  her  menstrual  period.  I 
found  the  following  day  that 
there  was  scarcely  any  differ- 
ence in  the  pupils  of  her  eyes — 
neither  pupil  was  dilated  to  the 
extent  of  one  quarter  of  an  inch 
— not  a  sixth  of  what  it  should 
be.  It  was  about  the  size  of  a 
small  pin's  head.  The  day  fol- 
lowing she  was  in  considerable 
excitement  and  the  pupils  were 
scarcely  discernible.  The  gen- 
eral condition  of  her  system  is 
very  bad  indeed;  diseases  of  the 
uterus  and  the  nervous  compli- 


cations resulting  from  that;  can- 
not  say   how   long   it  has   been 
affected;    think  it  would  extend 
to  three  years  back.     Those  dis- 
eases of  women  operate  very  se- 
riously on  the  physique  of  those 
individuals    who    are    suffering 
from  them.     When  long  contin- 
ued   they   produce    disturbances 
of    the    circulation    and    of    the 
nervous     system     which     entail 
many    other    sequent    or    subse- 
quent     diseases      or     maladies. 
Those  people  are  always  more  or 
less  aenemic,  the  blood  is  in  a 
very    poor    condition    and    they 
are  in  a  poor  condition  in  con- 
sequence of  a  lack  of  nutrition 
which  necessarily  flows  through 
that   source.     This   organic   dis- 
ease in  this  case  of  Mrs.   Fair 
has  affected  her  regular  menstru- 
al periods.     Since  she  has  been 
under    my    attendance    she    has 
had   five   in   three  months;    the 
usual   period   in  a  healthy  per- 
son is  about  twenty-eight  days; 
they  generally  call  it  a  month. 
The  usual  period  of  the  continu- 
ance    of     menstruation     in     a 
healthy   person   is    four   to   five 
days.      She    gave    marked    evi- 
dences of  the  approach  even  of 
these  terms,  by  mental  disturb- 
ances, a  high  degree  of  nervous 
excitement.      She    would    speak 
rationally   and   irrationally  also 
from  the  same  premises  and  in 
the  same  paragraph  even.     And 
there  was  loss  of  memory;   she 
talked    loud    and    violently    as 
though  there  was  something  im- 
mense at  stake  or  as  though  she 
was  extremely  angry.     I  would 
frequently  have  to  stop  her  from 
talking.  I  wish  you  to  understand 
me  distinctly  on  one  point  relat- 
ing to  the  matter  and  it  is  this: 
That   I   denominate  this   case   a 
ease  of  hysteria  mania  and  that 
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in  all  cases  of  hysteria  the  mind 
is  never  free  from  disturbance 
no  matter  what  the  form  may 
be,  from  the  mildest  to  the  most 
intense.  Melancholy  generally 
follows  afterwards.  Very  few 
have  any  memory  of  the  past. 
Take  a  healthy  woman  and 
place  her  in  those  circumstances 
and  the  chances  are  that  at 
the  end  of  the  month  they  will 
recover,  perhaps  almost  entirely, 
but  you  take  a  condition,  a  low 
condition  of  the  system,  as  we 
demoninate  it,  where  a  woman 
is  in  general  bad  health,  and  it 
is  very  doubtful  to  me  if  hyste- 
ria or  its  effects  ever  leave  until 
after  the  turn  of  life;  and  even 
not  then.  Commonly  about  that 
time  if  they  go  on  to  that  pe- 
riod in  their  ordinary  condition, 
you  will  very  likely  see  some 
evidence  of  insanity,  or  some 
other  malady  spring  up  of  a 
sexual  character,  which  will  gen- 
erally shock  everybody  acquaint- 
ed with  the  parties;  as,  for  in- 
stance, a  woman  being  attacked 
with  nymphomania  at  that  time, 
following  as  a  result  of  hysteria 
long  continued — a  woman  who 
has  been  perfectly  chaste,  in  ev- 
ery respect,  becoming  a  public 
prostitute  all  at  once.  It  is  the 
most  difficult  thing  to  say  how 
any  form  of  sexual  malady  of 
that  kind  in  a  female  is  going 
to  terminate,  and  it  is  difficult 
to  say  how  it  is  going  to  ope- 
rate in  a  given  case  because 
there  are  no  two  cases  of  it 
alike. 

Supposing  a  person  has  com- 
mitted an  act  of  violence  under 
a  recent  impulse,  or  that  at  the 
time  the  reason  was  really  de- 
throned, and  upon  recovery  from 
the  attack,  and  the  reason  be- 
ing restored,  that  party  has  no 


memory  or  recollection  at  all  of 
it.  It  is  almost  universally  the 
case  in  hysteria,  in  those  violent 
turns.  They  have  no  memory 
of  what  has  transpired. 

These  sexual  diseases  of  wo- 
men are  very  frequent  of  occur- 
rence. They  are  among  the 
more  common  maladies  which 
we  have  to  treat;  unless  it  burst 
into  some  crime  or  something  of 
the  kind  they  are  usually  con- 
cealed from  the  public.  Mrs. 
Fair  had  a  good  many  delusions, 
like  her  malady — periodic — al- 
though some  ma-  have  been  per- 
sistent with  her.  She  has  had 
an  idea  that  attempts  have  been 
made  to  poison  her  and  they 
were  unremitted.  She  will  not 
eat  food  of  the  prison.  Her 
food  for  a  long  time  past  has 
been  brought  in  to  her  from  the 
outside;  she  will  not  even  drink 
the  water  from  the  prison;  her 
water  is  brought  from  the  out- 
side by  her  mother.  She  has  no 
confidence  whatever  in  the 
world  at  large — in  mankind  or 
in  womankind;  she  is  doubtful 
of  everybody  and  everything  al- 
most; she  has  no  confidence  in 
anything,  even  to  discharging 
you  as  her  attorney  and  hiring 
others. 

She  has  generally  complained 
of  sleeplessness.  My  opinion  is 
that  she  has  not  slept  more 
than  two,  not  two,  whole  nights 
in  three  months;  has  not  slept 
more  than  one  hour  in  the 
twenty-four  for  that  period  of 
time;  so  much  so  that  it  might 
be  taken  as  a  case  of  insomnia. 
She  could  not  live  that  length 
of  time  without  sleep,  it  would 
probably  be  absolutely  impos- 
sible, but  it  might  be  put  down 
as  a  case  of  insomnia — sleepless- 
ness.    The  usual   result   of   in- 
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somnia  is  extreme  disturbance 
of  the  brain.  Visited  Mrs.  Fair 
twice  in  the  city  prison.  At  the 
time  I  thought  she  was  malin- 
gering. I  did  not  pay  particu- 
lar attention  in  examining  or 
making  any  close  examination; 
I  thought  she  was  feigning. 
Thought  her  acts  at  that  time 
were  overdoing  the  matter 
which  I  have  seen  in  some  peo- 
ple. This  is  the  general  rule  of 
course  which  malingerers  pur- 
sue. I  so  expressed  myself  on 
more  than  one  occasion.  I  went 
there  with  all  my  predelictions 
against  her  in  that  matter.  I 
think  it  was  one  of  those  ex- 
tremely violent  forms  of  hyste- 
rical mania  at  that  time  when 
I  saw  her  in  the  city  prison, 
that  I  have  seen  in  private  prac- 
tice, but  at  the  same  time  I  was 
suspicious  then  that  it  might 
be  simply  feigned  for  effect.  I 
changed  my  opinion  very  much 
in  regard  to  that  woman  since 
she  came  under  my  hands  for 
treatment.  There  is  one  thing 
she  cannot  feign,  her  eyes;  this 
extreme  contraction  of  the  eye 
a  medical  man  regards  as  noth- 
ing more  or  less  than  a  protec- 
tion thrown  out  against  any  af- 
fection of  the  brain  that  can  be 
produced  by  light  transmitted 
through  the  optic  nerve.  Her 
appetite  has  been  variable;  at 
no  time  was  her  appetite  very 
voracious.  At  one  time  her  ap- 
petite was  evidently  very  vora- 
cious, she  required  a  large 
amount  of  food  taken  to  her. 
That  is  difficult  to  account  for. 
It  is  one  of  those  conditions 
that  often  ensue  in  those  condi- 
tions of  the  brain  producing 
anything  like  partial  insanity  or 
even  some  insanity  and  it  gen- 
erally arises  from  the  want  of 


a  sense  of  satiety — sensibility  to 
the  fact  that  the  person  has 
plenty.  That  is  the  only  way 
it  can  be  accounted  for.  One 
thing  is  certain  she  never 
showed  the  effect  of  food  phy- 
sically. 

Heard  the  testimony  of  Dr. 
Letterman;  as  a  medical  man 
the  condition  in  which  he  found 
Mr.  Crittenden  at  the  post-mor- 
tem, taking  Judge  Cope's  evi- 
dence as  to  his  condition  before 
his  death,  with  some  fifteen 
inches  of  the  smaller  intestines 
mortified,  indications  of  inflam- 
mation in  the  surrounding  in- 
testines, my  medical  opinion  is 
that  gunshot  wound  was  not  the 
immediate  cause  of  his  death, 
though  either  condition  would 
have  killed;  nobody  can  say 
which.  The  gunshot  would  have 
killed  certainly,  so  would  the 
other;  the  two  combined  would 
be  very  certain  to.  I  heard  Dr. 
Sawyer's  evidence.  Taking  all 
the  evidence  of  Dr.  Letterman 
in  regard  to  the  appearances  of 
the  post-mortem,  my  opinion  is 
the  inflammation  or  mortifica- 
tion of  the  smaller  intestines 
was  not  produced  by  or  a  conse- 
quence of  the  gunshot  wound. 
I  understood  Dr.  Letterman  to 
say  there  were  no  clots  found 
in  the  vessels:  had  there  been 
any  clots  found  there  that  might 
perhaps  have  accounted  for  the 
mortification.  From  all  the  cir- 
cumstances I  can  learn  relating 
to  it  I  believe  that  inflamma- 
tion existed  there  prior  to  his 
receiving  that  gunshot  wound. 
How  long  inflammation  has  been 
setting  in  these  smaller  intes- 
tines before  mortification  set  in 
would  depend  altogether  upon 
how  acute  it  was,   whether   it 
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would  be  manifested  upon  the 
individual  or  not.  A  man  might 
have  what  we  call  a  grumbling 
belly-ache,  week  on  and  week  off 
and  not  expect  that  there  was 
anything  serious,  and  at  the 
same  time  there  might  be  a  se- 
rious malady  existing. 

Cross-examined:  At  first  I 
made  scarcely  any  examination 
to  ascertain  the  condition  of  her 
mind;  I  did  not  consider  her 
my  patient  at  all.  I  speak  only 
as  to  trouble  of  the  uterus;  I 
made  no  examination  for  the 
purpose  of  ascertaining  what 
that  trouble  was.  Do  not  know 
and  have  no  idea  at  the  present 
time  what  the  disease  of  the 
uterus  is  under  which  she  is  la- 
boring further  than  the  state- 
ment of  the  physician  who  was 
on  the  stand  yesterday.  During 
those  menstrual  periods  she 
was  pretty  violent  sometimes. 
Her  symptoms  might  be  pro- 
duced by  a  person  indulging  in 
violent  passions  and  committing 
a  serious  crime  under  the  influ- 
ence of  those  passions;  such 
symptoms  very  easily  follow  the 
commission  of  a  crime,  where  a 
person  of  violent  passions  had 
committed  a  very  atrocious 
crime.  At  the  time  I  thought 
she  was  feigning.  I  could  eas- 
ily account  for  a  high  degree  of 
nervous  excitement  under  such 
circumstances,  in  a  person  who 
might  be  in  a  perfectly  sane 
state  of  mind.  I  do  not  think 
the  woman  was  conscious  at  the 
time,    of   what    she   was    doing. 


Her  consciousness  was  entirely 
gone.  Her  language  was  very 
Incoherent  at  times.  Half  the 
time  I  could  not  tell  what  the 
woman  did  mean  or  what  she 
was  talking  about.  She  was 
speaking  without  any  apparent 
reason,  railing  on  this  one  and 
on  that  one.  She  would  speak 
of  her  child  and  Mr.  Crittenden 
and  her  attorneys  and  the  phy- 
sicians and  the  world  at  large 
and  everything  else,  all  jumbled 
up  together,  so  as  to  give  any 
specification,  I  cannot  do  it. 

In  the  first  place  I  made  no 
examination  for  this  reason; 
that  I  did  not  expect  to  be  in 
attendance  upon  that  woman  for 
this  length  of  time.  I  merely 
took  the  position  to  relieve  Dr. 
Lyford  while  he  was  to  go  on 
a  short  journey,  and  I  did  not 
wish  to  meddle  with  the  case, 
and  I  intended  to  merely  take 
care  of  it  or  to  keep  her  along 
until  he  came  back.  Heard  Dr. 
Lyford  speak  of  her  condition 
when  he  was  first  called.  She 
had  an  attack  of  the  gout,  retro- 
cedent,  changing  its  position 
from  one  part  of  the  body  to 
another.  That  is  a  term  used 
for  simple  metastasis.  General- 
ly where  a  malady  of  that  kind 
or  rheumatism,  rheumatic  gout 
or  either  rheumatism  or  gout, 
either  sort  of  malady  may  begin 
in  a  man's  big  toe  and  then  go 
from  that,  perhaps  and  attack 
his  stomach,  his  intestines,  his 
brain  or  any  other  part  of  the 
system. 


Laura  D.  Fair:  Am  thirty-three.  I  resided  on  3d  November  last 
at  Mrs.  Marillier's.  Made  the  acquaintance  of  the  deceased  in 
1863  in  September  at  Virginia  City.  It  was  about  a  year  before 
I  ascertained  that  he  had  a  wife.  For  the  last  three  years  my  health 
has  been  getting  worse  all  the  time.  First  had  any  interference  or 
difficulty  with  menses  about  a  year  ago.  As  a  general  thing  for  the 
last  eight  or  ten  months  after  recovering  from  these  periods,  the 
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time  prior  has  been  a  blank.  I  was  unable  to  sleep  at  all  some 
nights  and  other  nights  not  before  three  or  four  in  the  morning 
unless  I  took  valerian  or  chloral.  For  the  four  weeks  prior  to  3d 
November  saw  Mr.  Crittenden  every  day,  sometimes  twice  and  three 
times  in  my  rooms  in  October  and  November.  But  in  August  and 
September  generally  took  dinner  at  Marchand's  and  at  Guntz'. 
Sometimes  we  had  our  meals  sent  to  us  from  Guntz';  breakfast 
generally,  in  October,  in  my  room  or  opposite  in  a  little  German 
restaurant.  On  evening  2d  November  Mr.  Crittenden  dined  with 
me  at  Guntz'.  Saw  Mr.  Crittenden  the  last  time  the  day  of  the 
3d  at  Mrs.  Marillier's  about  half-past  four.  In  1864  first  ascertained 
that  he  was  a  married  man.  Some  one  mentioned  the  fact  in  my 
presence.  I  asked  him  if  he  was  divorced,  he  said  he  was  not  but 
he  expected  to  be  within  six  months  and  he  v/ent  on  to  tell  me  his 
life  with  her  then.  Prior  to  learning  this  fact  I  was  engaged  to 
be  married  to  him.  After  I  asked  him  if  he  had  a  wife  he  said 
he  had  hoped  to  keep  it  from  me  until  he  was  divorced  and  begged 
me  not  to  give  him  up  and  to  wait.  I  was  very  miserable.  I  told 
him  it  was  placing  me  in  a  very  bad  position  in  regard  to  the 
world  and  he  said  it  would  '^e  an  evidence  of  my  love  if  I  would 
bear  it  and  wait,  which  after  a  while  I  consented  to  do.  When  I 
first  made  his  acquaintance  I  had  just  taken  the  Tahoe  House  in 
Virginia  City,  a  large  lodging-house.  Kept  it  till  November,  1864. 
In  September  1863  I  took  the  house  and  Mr.  Crittenden  took  a 
suite  of  rooms  opposite  mine  on  the  first  floor.  There  were  stores 
underneath;  only  had  the  upper  portion  of  the  house.  I  think  it 
was  the  end  of  1864  that  he  first  left.  We  came  down  together 
to  San  Francisco  to  the  Occidental  Hotel.  Our  rooms  were  ad- 
joining. I  only  -"emained  there  two  or  three  days,  I  became  sick, 
returned  to  Virginia  City.  At  the  house  where  I  was  he  had  his 
same  rooms.  My  mother  told  him  he  had  to  leave  the  house  and 
not  come  near  me  until  he  was  divorced  if  he  intended  to  be  di- 
vorced. He  told  her  he  intended  to  leave  the  house  but  intended 
to  take  me  with  him,  that  I  had  sworn  I  would  stand  by  him 
through  the  difficulty  and  that  she  nor  no  one  else  on  earth  should 
part  us  until  I  said  the  word.  Within  six  months  he  said  he  in- 
tended to  I  e  divorced.  We  then  moved  up  to  a  house  I  owned  on 
"A"  street.  Mr.  Crittenden  took  rooms  there.  The  Tahoe  House 
I  gave  to  mother.  My  little  girl  I  took  with  me.  I  resided  there 
until  he  came  to  San  Francisco  in  October,  1866.  I  soon  followed; 
first  went  to  the  Russ  House,  afterwards  he  procured  a  furnished 
house  on  Laurel  Place  and  I  moved  there.  I  lived  there  till  Jan- 
uary or  February,  1867.  Saw  Mr.  Crittenden  while  there  every 
evening  and  sometimes  during  the  day.  I  gave  him  the  money  to 
pay  the  rent.  I  owned  the  house  still  in  Virginia  City.  I  had  some 
money  and  some  stock.  When  I  left  Laurel  Place  I  went  to  Mrs. 
Hammersmith's,  Kearney  street.  He  still  had  his  rooms  in  Pine 
street  but  he  was  at  Mrs.  Hammersmith's  every  evening.  One  of 
the  rooms  was  taken  for  him.  July,  1867  I  went  East  for  the  first 
time.    He  was  to  have  gone  East  with  me  in  July,  to  Indiana  to 
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procure  a  divorce,  but  he  had  failed  in  his  stock  operations  and  was 
unable  to  go  on  that  account;  he  concluded  that  he  would  follow 
me  to  the  East  just  as  soon  as  he  could  arrange  his  business,  ex- 
pecting to  make  considerable  money  that  summer.  He  did  not 
come  on  East.  I  determined  to  go  to  Havana  and  give  him  up  If 
I  could  possibly  forget  him;  I  wrote  to  him  to  that  effect.  Miss 
Bowie  went  with  me,  an  acquaintance  made  while  traveling.  In 
New  York  received  letters  from  Mr.  Crittenden  by  every  steamer; 
there  was  no  overland,  no  cars  then.  In  Havana  I  was  sick  most 
of  the  time;  do  not  know  that  I  wrote  from  Havana.  I  telegraphed 
him  from  there.  After  returning  from  Havana  to  New  York  I  came 
directly  to  him  to  San  Francisco.  I  arrived  the  2d  of  June,  1868, 
My  expenses  during  my  absence  I  paid  out  of  my  own  money.  Mr. 
Crittenden  had  secured  rooms  at  Mrs.  Hammersmith's;  he  had 
them  ready  for  me  when  I  came.  After  my  return  up  to  September 
1868  he  always  came  every  night  and  sometimes  during  the  day- 
time; every  moment  he  could  spare  from  his  business  he  was  with 
me.  Mr.  Crittenden  met  me  at  the  steamer  and  told  me  I  should 
never  regret  having  returned  to  him;  that  very  shortly  he  would 
be  able  to  keep  his  promise  of  going  to  Indiana  and  for  me  to  just 
trust  him  and  have  faith  in  him.  I  then  told  him  of  meeting  in 
Havana,  Mr.  Sauers,  the  only  gentleman  I  had  ever  seen  since  I 
made  Mr.  Crittenden's  acquaintance  that  I  could  thoroughly  respect 
and  I  had  thought  if  Mr.  Crittenden  was  entirely  lost  to  me,  and 
I  knew  that  it  was  Inevitable  that  I  must  give  him  up,  I  could 
perhaps  make  a  future  with  Mr.  Sauers  and  perhaps  be  compara- 
tively happy  with  my  child.  I  told  Mr.  Sauers  when  I  left  Havana 
that  I  would  return  in  two  months  If  my  business  was  settled  to 
suit  me  in  San  Francisco.  I  stated  the  case  fully  to  Mr.  Critten- 
den and  begged  him  if  he  did  not  intend  to  get  a  divorce,  and  know 
that  he  could  accomplish  it,  to  let  me  go  and  marry  this  man  for 
the  sake  of  my  little  child.  That  probably  I  never  would  meet 
one  again  that  I  could  love  or  could  respect  as  nearly  as  I  had  him, 
Mr.  Crittenden.  Showed  him  Mr.  Sauers'  letters  to  me  to  prove 
to  him  the  engagement.  He  told  me  that  I  could  not  marry  him; 
that  if  it  was  ten  years  after  I  married  him  he  would  take  me 
from  the  man;  that  he  would  shoot  him  if  necessary,  that  he  would 
kill  any  one  who  came  between  us;  that  he  loved  me  and  intended 
to  make  me  his  wife,  and  it  should  be  all  settled  and  all  should 
be  made  right;  that  I  was  the  only  woman  he  had  ever  loved  in  all 
his  life;  that  he  felt  that  God  had  intended  me  to  be  his  wife, 
and  that  I  was  virtually  his  wife  then,  in  the  sight  of  God,  and  he 
begged  for  me  to  bear  with  this  thing  a  while.  Mr.  Sauers  was  a 
commission  merchant  in  Havana;  he  is  a  Virginian;  Mr.  Crittenden 
persuaded  me  to  go  East  and  leave  him  here  and  he  would  follow 
which  he  did  afterward.  I  left  in  September,  1868.  He  did  not 
come  according  to  the  time  he  said  but  he  wrote  sufficient  to  ex- 
plain to  me  why.  He  accompanied  me  to  New  York,  West  Point  and 
White  Sulphur  Springs,  Virginia.    He  then  started  for  California 
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again;  said  If  I  remained  at  White  Sulpliur  Springs  he  would  re- 
turn within  a  month.  He  did  not  come  so  I  went  back  the  latter 
part  of  September,  1869.  My  mother  took  a  house  on  Bush  street; 
I  lived  there  until  February,  1870,  when  I  moved  to  Sutter  street. 
When  I  returned  here  I  took  him  by  surprise;  he  told  me  had  I 
waited  two  weeks  longer  he  would  have  been  there;  that  his  son 
Parker  had  run  him  into  debt  $7000,  which  he  had  to  pay.  In  July, 
1870  we  were  to  go  East;  he  told  me  it  would  be  very  hot  in  the 
East  and  to  have  my  clothes  ready  for  the  marriage  because  he  did 
not  wish  to  stop  in  any  place  long  enough  to  wait  for  clothes — 
that  he  could  arrange  the  divorce  without  living  in  Indiana.  He 
said  all  the  lawyers  understood  how  to  do  that  and  it  would  not 
require  a  residence  there.  I  had  my  clothes  made,  which  clothes 
I  never  have  worn.  The  price  was  six  or  seven  hundred  dollars. 
When  the  appointed  time  came  he  had  a  speculation  in  gasoline 
that  failed  and  he  wanted  me  to  wait  longer  again.  I  then  told 
him  I  was  going  with  my  mother;  that  I  had  lived  alone,  separate 
from  my  family  as  long  as  I  intended  to,  but  I  would  wait.  I  never 
expected  to  love  any  man  but  him  and  I  was  willing  to  wait  as 
long  as  I  lived.  He  told  me  his  family  was  East,  never  to  come 
back.  I  knew  he  was  living  in  the  same  house  with  his  wife.  I 
gave  my  consent  to  that  on  accovmt  of  his  friends.  He  said  they 
had  him  in  their  power  and  they  were  opposed  to  this  divorce  and 
that  they  would  ruin  him  in  his  business. 

Down  to  the  third  day  of  September  I  loved  him  better  that  I 
did  my  life,  and  I  love  him  yet  better  than  I  do  my  life.  The  last 
moment  I  saw  him  alive  my  feelings  were  the  deepest  love  and  the 
most  unbounded  faith;  according  to  his  promise  he  loved  me  the 
same  way.  He  promised  me  that  afternoon  to  return  to  me  that 
night  after  going  home  and  taking  dinner  with  his  family.  I  had 
full  faith  in  his  promise.  He  had  taken  a  room  there  he  said  to 
satisfy  my  mind  that  he  did  not  live  with  his  wife;  he  told  me  that 
before  going  that  I  was  the  only  wife  he  had,  for  he  never  loved  his 
wife  before  he  married  her;  that  she  had  not  loved  him  or  he  her 
and  if  he  had  ever  committed  adultery  it  was  with  her.  He  thought 
that  morning  I  was  unhappy  about  his  going  on  the  boat  to  meet 
her.  He  said,  "You  know  why  I  go;  I  go  for  the  sake  simply  of 
the  feelings  of  my  children,  but  if  you  have  any  objection  to  my 
going  I  will  not  go."  He  drew  me  down  on  the  sofa  and  wished 
to  kiss  me  and  I  would  not  let  him;  I  told  him  in  a  few  moments 
afterwards  he  would  kiss  her.  He  said,  "I  am  sorry  to  see  you 
doubt  me  that  much;  have  I  not  assured  you  that  you  are  my  only 
wife  and  I  kiss  no  other?"  Then  I  let  him  kiss  me.  He  said, 
"Will  I  go  over  to  dinner  with  you  to  your  place?"  I  said,  "no" 
that  he  might  walk  down  stairs  with  me.  He  did  so  and  he  started 
down  the  street  and  I  started  over  opposite  to  the  little  restaurant. 
I  only  stepped  inside  the  door.  I  wished  him  to  think  that  I  went 
there  to  dinner.  He  had  asked  me  if  I  was  going  to  the  boat,  and 
I  told  him,  no,  which  was  a  story.    I  was  going  but  I  did  not  wish 
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him  to  know.  I  knew  that  he  was  coming  back  but  I  wanted  to  see 
how  he  met  her  and  without  his  seeing  me.  I  crossed  back  to  my 
rooms  and  waited  there  till  the  carriage  came  and  I  went  to  the 
boat.  I  saw  him  there  as  I  went  on  the  boat.  As  soon  as  the  Oak- 
land passengers  left  I  went  round  so  as  to  see  him.  I  saw  him  in 
the  crowd  going  towards  Oakland  on  the  wharf.  That  astonished 
me  and  after  that  for  some  time  I  remember  nothing.  The  first 
thing  I  remember  after  that  was  Mrs.  Crittenden's  voice;  she  has 
got  a  peculiar  voice  and  it  was  disagreeable,  the  sound  of  it.  I  looked 
to  see  where  it  came  from  or  what  it  was  and  I  know  I  put  my 
hand  on  something  that  was  cold  and  wet.  I  saw  her  and  him  to- 
gether; I  thought  to  myself,  "I  never  put  my  gloves  on  yet  for  now 
my  hand  is  wet."  I  can  remember  nothing  else  after  that  except 
a  confused  idea  as  if  there  was  a  big  crowd  and  somebody  speaking 
up  in  the  crowd  like  a  church  and  a  minister.  I  know  the  person 
was  up  above  the  crowd  but  I  did  not  see  the  people's  bodies.  I  do 
not  remember  how  I  got  off  the  boat  nor  what  they  did  with  me. 
I  have  no  remembrance  after  that  for  a  long  time.  I  know  I  was 
in  the  prison  when  I  first  remember  anything.  I  always  carried 
Mr.  Crittenden's  derringer,  he  told  me  never  to  go  without  when 
I  was  alone  and  he  left  me  his  as  he  had  two.  When  I  took  the 
pistol  to  go  to  the  boat  I  had  no  idea  of  using  it.  He  was  the  only 
friend  I  had  in  the  world.  I  would  not  have  harmed  him  and  if 
he  had  been  living  now  when  Mr.  Campbell  insulted  me  the  other 
day,  he  would  have  made  Mr.  Campbell  on  his  bended  knees  apolo- 
gize for  it. 

The  Court:  Silence!  The  officers  will  bring  the  parties  forward 
immediately  that  applauded.  Bring  them  forward  at  once  and  have 
them  sworn. 

An  Officer:  (After  a  search))  We  cannot  find  anybody  who  ap- 
plauded. 

The  Couet:     Bring  them  all  forward  and  have  them  sworn. 

Mrs.  Fair:    Judge,  it  was  my  fault,  probably. 

The  Court:     Of  course  you  are  not  to  blame  for  the  disturbance. 

Mrs.  Fair:    Well,  Judge,  human  nature  could  not  stand  it. 

Francis  M.  Hughes:   (brought  forward  and  sworn) 

The  Court:  Did  you  applaud?  No,  sir.  Did  you  see  any  one  ap- 
plaud?   No,  sir. 

Emily  Pitt  Stevens:  (rising)  Judge,  I  was  not  aware  that  I  could 
not  applaud  in  Court. 

The  Court:  Did  you  applaud?  I  said  "Good"  and  I  put  my  hand 
down  on  the  desk,  so.  Did  you  make  any  noise?  I  made  no  noise 
with  my  feet;  with  my  hand  I  did. 

The  Court:     You  are  fined  $25. 

Mrs.  Fair:    I  will  pay  it. 

Mrs.  Booth:  (rising)  Judge  I  was  not  aware  that  I  could  not  ap- 
plaud. 

The  Court:  Did  you  applaud?  I  stamped  my  foot,  I  was  not 
aware  that  it  was  against  the  rules. 
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The  Court:    Enter  a  fine  of  $25. 

Mrs.  Fair:    I  will  pay  it. 

Mrs.  Booth:    Thank  you. 

The  Court:  You  will  nave  to  draw  heavily  on  your  bank  if  you 
pay  the  fines  of  all  of  them. 

Mrs.  Fair:  I  do  not  think,  your  Honor,  these  ladies  understood 
the  rules  of  the  Court. 

The  Court:  Well,  they  will  understand  them  now.  I  wish  the 
officers  now  to  keep  a  careful  lookout  and  arrest  any  person  guilty 
of  applauding  on  either  side. 

Mrs.  Fair:  I  got  that  five-shooter  when  I  was  at  those  rooms  on 
Bush  street.  I  had  the  floor  above  the  street  and  I  was  compelled 
to  leave  the  door  open  on  account  of  workmen  passing  up  and  down. 
There  was  a  parcel  of  boys  there  from  ten  to  twenty;  they  would 
come  in  and  sit  on  the  stairs  and  were  very  impudent.  I  spoke  to 
them  frequently  and  I  got  saucy  answers  from  them.  They  would 
say  they  had  a  right  there  and  would  stay  there  and  answer  me 
like  that.  I  had  no  weapon  except  the  little  derringer  and  I  was 
afraid  of  a  big  crowd  of  boys,  and  thought  if  they  attempted  to 
come  in  and  do  any  crime  if  I  shot  at  them  I  might  miss  and  then 
I  would  be  at  their  mercy  myself  as  I  had  but  one  shot,  so  I  went 
to  this  place  on  Kearny  street  and  asked  for  this  pistol  and  bought 
this  revolver  that  has  been  spoken  of.  I  stated  to  the  man  how  it 
was  and  he  said  I  was  right  in  getting  it  and  said  he,  "The  same 
boys  broke  into  my  establishment  last  night."  Then  I  took  this 
six-shooter  and  exchanged  with  the  man;  that  is  the  way  I  obtained 
the  pistol  I  had  on  the  3d. 

After  I  married  Mr.  Snyder  I  was  walking  on  California  street 
and  Mr.  Crittenden  passed  me.  He  said,  "I  wish  to  speak  to  you; 
I  must  see  you  at  whatever  cost."  That  night  I  received  a  note 
from  him  wishing  to  see  me.  I  went  to  his  rooms  at  Mrs.  Hammer- 
smiths', the  old  room  that  I  used  to  have.  He  took  hold  of  my 
hand  and  said,  "Oh,  my  God,  why  have  you  done  this  thing?  Why 
have  you  put  this  barrier  between  us?"  "I  married  him,"  I  said, 
"in  desperation  to  try  to  put  something  between  us."  I  thought 
I  could  forget  him  and  if  I  went  away  I  could  have  a  home  for 
myself  and  child  and  a  protector  and  may-be  learn  to  love  him.  I 
was  almost  crazy.  I  don't  think  I  remember  much  that  I  did  do 
about  the  marriage.  I  know  I  was  almost  desperate.  My  mother 
kept  before  me  night  and  day  the  idea  that  I  was  utterly  ruined 
and  that  it  would  be  better  for  me  to  marry  Mr.  Snyder  and  the 
world  would  think  that  I  rarted  with  Mr.  Crittenden  of  my  own 
accord.  Mr.  Crittenden  when  he  was  angry  with  me  one  night  had 
jumped  up  and  said,  "Well,  I  don't  care,  I  have  sent  for  my  wife." 
He  sent  a  lady  to  me  to  tell  me  that  it  was  not  so,  that  it  was 
only  said  because  he  was  angry.  The  lady  told  me  that  she  was 
taken  sick  and  could  not  see  me  on  Saturday  to  tell  me,  and  on 
Sunday  I  was  married.  Thinking  that  he  had  treated  me  badly  I 
had  married  Mr.  Snyder  in  desperation  then  and  when  the  woman 
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told  me  he  had  sent  word  to  me  that  he  had  only  said  It  in  anger 
and  that  she  had  not  delivered  that  word,  that  I  had  nothing  to 
sustain  me  against  the  love  I  had  for  him;  and  he  begged  so  hard, 
he  said  he  could  not  live  without  me,  that  it  was  death  the  way 
he  was  living  then.  I  told  him  I  did  not  see  how  it  could  be 
helped;  he  said  it  was  a  matter  simply  now  of  two  divorces,  if 
I  would  still  accompany  him  he  could  procure  the  divorce  for  me 
just  as  easy  as  he  could  for  himself  inside  of  three  months.  He 
asked  me  if  I  loved  Mr.  Snyder  and  I  told  him  I  did  not.  He  asked 
me  if  I  still  loved  him,  I  told  him  I  did  love  him  better  than  any- 
thing in  the  world.  He  made  me  swear  that  I  would  go  directly 
home  and  never  allow  Mr.  Snyder  near  my  room  again,  but  that  I 
would  take  separate  rooms.  I  agreed  to  tell  Mr,  Snyder  that  I 
would  not  live  with  him  any  more  and  to  make  him  take  separate 
rooms.  Did  not  see  Mr.  Snyder,  but  my  mother  explained  to  him 
and  he  remained  away  from  me;  think  rat  up  in  the  parlor  all 
night  long.  I  had  a  couple  of  bedrooms.  I  took  one  and  left  the 
other  for  him.  The  next  day  I  told  him  I  could  no  longer  live  with 
him,  told  him  that  I  had  made  this  great  mistake,  that  I  did  not 
love  him  and  could  not  love  him  and  never  had  and  begged  of 
him  to  go  away  and  leave  me.  I  did  not  mention  Mr.  Crittenden's 
name.  An  arrangement  was  made  that  he  should  remain  in  the 
house  till  he  went  to  Lima.  The  next  time  I  saw  Mr.  Crittenden 
he  said  he  hoped  Mr.  Snyder  would  go  to  Lima  before  he  and  I 
left,  but  he  said  he  could  not  stay  away  from  me  even  if  he  did 
run  the  risk  of  his  life  from  Mr.  Snyder.  Later  Mr.  Snyder  took 
his  things  and  left.  Mr.  Crittenden  was  satisfied  and  suggested 
having  Mr.  Snyder  followed  as  he  understood  that  he  was  very 
wild  and  in  that  way  I  might  get  evidence  upon  which  I  could 
get  a  divorce  here  before  I  went  to  Indiana  and  not  have  to  wait. 
H  said  I  was  to  get  McDougall,  a  detective  to  follow  Mr.  Snyder. 
Afterwards  McDougall  told  me  that  there  was  to  be  a  meeting 
between  a  woman  and  Mr.  Snyder  and  he  wished  me  to  be  there 
and  Mr.  Crittenden  said  I  would  have  to  go  because  McDougall 
and  the  policeman  had  no  right  when  they  knocked  to  push  open 
the  door  and  go  into  the  room;  that  ZAr.  Snyder  would  have  a  right 
to  kill  him,  but  that  I  could  knock  and  when  the  door  was  opened 
I  could  push  it  open  and  they  could  go  in.  I  got  two  gentlemen  to 
go  with  me  because  I  did  not  like  to  go  alone  with  the  detectives. 
Mr.  Crittenden  told  me  then  to  put  the  case  in  the  hands  of  a  law- 
yer.   I  chose  Mr.  Nourse  who  did  get  the  divorce  for  me. 

Yes,  Mr.  Volberg  in  his  store  told  me  about  furnishing  Mr.  Crit- 
tenden's house  for  the  return  of  the  family.  He  was  laughing  at 
the  time  he  was  telling  me.  He  told  me  all  about  the  curtains, 
that  they  were  to  be  silk  tapestry  and  there  were  to  be  velvet  car- 
pets and  so  on  and  I  thought  he  just  did  it  to  aggravate  and  annoy 
me  and  it  did  annoy  me  very  much.  I  told  him  that  Mr.  Crittenden 
had  told  me  positively  she  was  never  to  come  back  and  I  did  not 
believe  she  was  coming  back.    Mr.  Volberg  has  said  that  I  made 
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threats;  I  do  not  remember  saying  what  he  has  stated  though  I 
may  have  done  so  because  I  was  very  much  aggravated.  He  aggra- 
vated me  very  much  and  said  that  everything  he  had  told  me  was 
true.  I  did  not  believe  that  Mrs.  Crittenden  was  to  return  because 
Mr.  Crittenden  had  told  me  all  the  time  that  she  was  never  to  re- 
turn. Had  no  idea  then  of  ever  shooting  either  him  or  Mrs.  Crit- 
tenden. It  is  wonderful  that  I  did  not  kill  myself  long  ago,  but 
to  kill  him— I  never  thought  of  it.  My  daughter  will  be  eleven 
next  August. 

April  Jf. 
That  evening  in  1869  before  I  went  to  his  house,  Mr.  Crittenden 
had  been  with  me  where  I  resided  on  Bush  street.  He  threw  him- 
self on  the  lounge  and  said  he,  "I  am  so  fatigued  that  if  I  get  down 
here  I  shall  not  get  up  and  shall  probably  stay  all  night."  I  drew 
a  stool  up  to  his  head  and  sat  down  and  told  him  I  was  in  a  good 
deal  of  distress  of  mind,  for  he  had  told  me  not  to  unpack  my  things 
at  all  and  the  time  had  transpired  when  he  had  said  he  would  be 
ready  to  go,  and  more;  thr.t  I  was  willing  if  he  had  changed  his 
mind  to  give  him  up  and  I  would  not  trouble  him  but  I  would  go 
away  myself — but  I  wanted  a  decided  answer  that  night,  once  for 
all.  He  said  he  did  not  feel  well  and  did  not  wish  to  talk  upon 
the  subject.  He  said,  "I  will  not  speak  upon  that  subject  tonight." 
I  found  that  I  was  getting  very  much  excited  and  I  left  him  and 
went  into  my  bedroom  to  get  a  powder.  While  I  was  in  there  I 
heard  the  door  slam  and  found  that  he  had  gone;  I  threw  on  a 
cloak  and  without  my  hat  started  after  him.  When  I  got  on  the 
street  I  saw  him  in  advance  not  going  in  the  direction  of  his  rooms 
as  he  had  told  me,  but  up  Bush  street  towards  Dupont.  My  idea 
was  not  to  part  with  him  angrily  if  he  was  angry  at  what  I  had 
said  to  him.  He  went  in  a  house  on  Ellis  street  and  closed  the 
door.  As  I  got  up  onto  the  balcony  his  son  Howard  stepped  on  the 
balcony.  I  told  him  to  ask  his  father  to  just  step  down  to  the 
door  and  speak  to  me  for  a  moment.  I  asked  what  house  it  was 
and  he  said  his  family  lived  there.  Howard  went  in  and  called  and 
his  father  came  to  the  head  of  the  stairs  and  said,  "I  will  not  speak 
with  Mrs.  Fair  tonight."  Howard  asked  me  to  step  into  the  hall 
and  I  asked  Mr.  Crittenden  to  ^ay  a  few  words  to  me  and  he  said 
he  would  see  me  another  time,  I  told  him  how  distressed  I  was 
and  that  I  wanted  an  end  to  it  and  it  was  easy  for  him  to  say 
"yes"  or  "no"  to  my  question  just  where  he  stood.  Mr.  C.  came 
down  a  portion  of  the  stairway  and  said,  "I  am  disgusted  with  you 
women,  you  have  unsexed  yourselves."  I  heard  nothing  further 
afterwards.  He  came  clear  down  stairs  to  where  I  stood  and  said, 
"I  will  see  you  tomorrow,  you  are  excited  now  and  so  am  I."  I 
said,  "Very  well."  In  the  meantime  Howard  said  Parker  had  gone 
for  a  policeman  and  I  said  to  Howard,  "I  have  done  nothing  to  be 
arrested  for  and  if  you  do  that,  if  you  cast  such  an  indignity  upon 
me  as  that,  you  shall  regret  it."  Mr.  C.  came  down  and  I  asked 
him  if  lie  would  walk  a  few  blocks  with  me  and  let  me  explain. 
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because  I  thought  he  was  offended.  He  said  he  was  not  offended 
and  would  not  go  but  he  would  see  me  the  next  day.  He  told  How- 
ard to  see  me  home  and  so  Howard  started  home  with  me  and  we 
met  Parker  coming  with  two  policemen.  Then  Howard  said  Parker 
would  see  me  home,  which  Parker  did. 

While  at  White  Sulphur  Springs  in  Virginia  the  last  time,  Mr.  C. 
brought  Howard  with  him;  he  left  when  his  father  did,  in  about 
a  week.  I  was  acquainted  with  James,  Howard  and  Mrs.  Crit- 
tenden and  Carrie. 

Cross-examined:  Was  born  In  Holly  Springs,  Miss.  We  lived 
in  different  portions  of  the  South;  we  went  to  Texas,  that  is  the 
first  distinct  remembrance  I  have  of  my  young  days.  I  was  mar- 
ried in  New  Orleans  when  about  sixteen  to  a  gentleman  by  the 
name  of  Stone.  He  died  in  one  year.  Was  next  married  in  1855 
to  Mr.  Thomas  J.  Grayson  of  New  Orleans.  I  last  heard  of  him 
in  1869  when  I  was  in  New  Orleans;  he  is  still  living  as  far  as  I 
know.  I  was  married  to  Colonel  Fair  in  1859  in  Shasta  in  this 
State.  Lived  with  Mr.  Grayson  over  six  months.  We  came  to  San 
Francisco  in  1856  or  1857.  I  remained  here  within  a  month  of 
my  marriage  to  Colonel  Fair.  Lived  first  at  the  Rasette  House 
then  my  mother  took  a  house  on  Clay  street.  We  moved  to  Powell 
street  afterwards  and  I  taught  music.  We  quit  keeping  house. 
Cannot  remember  all  the  different  places  I  lived  at.  We  took 
rooms  at  Reese's  Building,  my  mother,  myself  and  my  brother. 
Then  we  moved  to  a  house  on  Montgomery  street  and  from  there 
we  went  to  Shasta  and  I  was  married  to  Colonel  Fair  in  Shasta. 
Continued  to  live  with  him  up  to  the  time  of  his  death.  After  his 
death  we  moved  in  that  winter  on  Mission  street;  my  mother  had 
it  as  a  lodging  house  till  1862  when  we  moved  to  Sacramento  and 
kept  a  boarding  and  lodging  house.  I  remained  in  Sacramento 
until  I  went  to  Virginia  City  in  1863. 

I  took  the  Tahoe  House  on  the  first  of  September.  Made  the 
acquaintance  of  Mr.  Crittenden  immediately  after  I  moved  in — he 
was  almost  one  of  the  first  roomers.  He  was  not  then  residing  in 
Virginia  City;  he  had  been  there  for  some  time.  He  never  left 
afterwards  that  I  know  of  except  on  a  visit  to  San  Francisco.  Had 
never  seen  Mr.  Crittenden  before  I  saw  him  in  Virginia  City.  I 
lived  in  Yreka  all  the  time  after  my  marriage  with  Mr,  Fair 
until  about  two  months  before  Mr.  Fair's  death.  Had  made  the 
acquaintance  of  Howard  C;  discovered  that  Mr.  C.  was  a  mar- 
ried man;  supposed  he  was  a  widower.  He  courted  me,  went  with 
me  and  engaged  himself  to  me  as  a  single  man,  and  how  could  I 
think  then  that  he  was  a  married  man?  I  never  asked  him  the 
question.  Our  courtship  commenced  two  or  three  months  after 
I  knew  him;  our  engagement  took  place  just  as  soon  as  he  courted 
me.  I  did  not  tell  anyone  of  my  engagement  except  my  mother. 
All  my  acquaintances  I  made  after  I  went  there;  I  had  no  ac- 
quaintance intimate  enough  to  tell  them.  The  first  injunctions 
of  secrecy  were  when  I  first  heard  his  wife  was  living.  At  the 
Tahoe  House  I  do  not  think  there  was  ever  a  room  vacant.    There 
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were  thirty-seven  rooms;  I  paid  five  hundred  dollars  a  month. 
There  were  a  number  of  Mr.  Crittenden's  friends  who  lived  there. 
During  this  period  he  took  me  everywhere,  to  theaters  and  every 
place  I  went  he  took  me.  I  first  made  the  discovery  that  he  was  a 
married  man  in  the  year  1864.  I  remained  at  the  house  on  A  street 
until  1866  when  I  removed  to  San  Francisco.  I  went  to  the  Russ 
House  in  San  Francisco  when  I  moved  down.  I  cannot  remember 
exactly  how  long  I  remained  there.  Mr.  Crittenden  made  Mr.  Pear- 
son angry  and  I  had  some  trouble  about  it.  A  man  Searles  said 
something  and  Mr.  C.  brought  him  into  the  room  and  asked  him 
if  he  said  it  and  he  said  he  did  not  and  he  made  him  write  it 
and  take  it  back  and  apologize  and  then  I  had  some  words  with 
Mr,  Pearson  about  it,  then  I  left  the  house.  I  first  saw  Mrs.  Crit- 
tenden at  the  Occidental  Hotel  when  I  came  down  with  him  on 
this  visit  I  spoke  of.  Had  never  prior  to  that  seen  her  in  Virginia 
City. 

I  remained  in  San  Francisco  on  that  occasion  only  a  few  days. 
I  came  to  be  with  him  and  to  remain  until  he  went  back.  He  said 
he  wished  to  ask  a  sacrifice  of  me,  that  the  world  had  been  talk- 
ing, that  he  did  not  wish  his  friends  or  family  to  know  the  rela- 
tions between  us,  and  that  by  my  going  there  where  she  was,  per- 
sons would  disbelieve  anything  that  might  be  said,  and  that  if 
she  believed  anything  about  his  loving  me  or  my  loving  him  she 
would  make  a  very  gi-eat  disturbance;  that  he  was  not  in  a  posi- 
tion then  to  stand  it  or  to  defy  her  or  his  friends  in  whose  debt  he 
was  and  he  asked  me  to  bear  it  for  him.  I  told  him  it  placed  me 
badly;  it  would  be  all  my  sacrifice  because  they  would  blame  me 
and  there  would  be  no  excuse  for  me;  he  said  it  would  be  an  evi- 
dence of  my  love  for  him  and  it  would  all  be  right  when  I  was 
his  wife;  that  he  would  show  the.  world  the  respect  he  had  for  me 
and  the  position  I  should  occupy  to  him.  I  consented  to  do  it 
and  I  went  there,  but  I  could  not  stand  it;  it  made  me  sick  and 
I  returned  to  Virginia.  He  told  me  he  went  to  the  table  with  his 
family  for  the  sake  of  friends  of  his  and  his  wife  understood 
perfectly  that  he  was  not  going  to  live  with  her,  but  he  had  never 
openly  parted  from  her.  I  did  not  know  of  other  members  of  Mr. 
C.'s  family  going  to  Virginia  City  to  live  during  the  time  I  was 
keeping  the  Tahoe  House.  Knew  Mrs.  Sanchez;  I  heard  of  Mrs. 
Van  Wyck  being  very  ill  in  Virginia  and  losing  a  child  there. 

Beside  those  of  lodging-house  keeper  and  teacher  of  music  I  have 
never  persued  any  other  business.  Was  in  debt;  Mr.  Buchanan, 
the  actor,  came  to  visit  some  friends  in  the  house  and  he  found 
me  in  tears;  he  said  he  thought  he  could  help  me  if  I  did  not 
mind  learning  a  play  just  to  make  the  money;  that  he  would  assist 
me  in  getting  out  of  debt.  I  studied  the  play  and  I  played  it, 
but  I  never  looked  into  a  theatre  in  that  way  before  or  looked  into 
a  play  book  before.  I  simply  did  it  for  the  sake  of  getting  out 
of  debt.  I  had  sold  and  pawned  all  the  jewelry  I  had;  I  owed  a 
hundred  dollars  and  there  were  the  expenses  of  the  house,  which 
was  almost  vacant,  and  of  course  I  was  running  into  debt,  because 
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the  Legislature  had  adjourned,  and  there  was  no  one  to  come  into 
the  house — and  Mr.  Buchanan  kindly  offered  to  get  me  a  theatre, 
and  assisted  me  to  do  this.  He  said  it  did  not  necessitate  that  I 
should  be  an  actress,  or  that  it  should  be  a  success;  but  that  the 
house  would  be  crowded,  just  from  curiosity,  and  I  could  make 
money;  and  I  did.  Afterward,  he  wrote  down  to  the  Metropolitan, 
I  asked  them  to  give  me  a  house  here,  in  order  that  I  might  make 
money;  and  I  did  make  money  that  way,  and  I  played  a  night  or 
two,  and  that  is  all  I  ever  did.  This  got  me  out  of  debt  and  enough 
money  to  support  my  family  and  myself  until  I  got  the  Tahoe  House 
arranged,  with  the  sale  of  jewelry  that  I  had.  I  also  pawned  a 
diamond  ring.  I  came  from  Virginia  to  San  Francisco  to  live;  can- 
not be  sure  of  the  month;  do  not  think  I  left  it  till  I  went  East 
in  1867.  I  got  back  here  2d  day  of  January,  1868.  Next  went  East 
in  September,  1868.  I  remained  till  September,  1869.  I  made  the 
acquaintance  of  Mr.  Snyder  the  last  of  August  in  1870.  I  knew 
him  about  a  week  before  I  was  married  to  him. 

On  the  3d  November  first  saw  Mr.  Crittenden  after  breakfast, 
next  after  four  o'clock;  he  said  he  came  to  see  me  for  a  few  min- 
utes and  then  he  was  going  from  me  to  the  boat.  I  first  heard  of 
his  family  returning  from  Mrs.  Hammersmith;  then  Mr.  Volburg 
spoke  of  it.  I  believed  what  Mr.  Volburg  said,  that  he  had  fur- 
nished the  house  and  all  that,  but  from  what  Mr.  C.  said  I  did 
not  believe  she  was  coming;  if  she  did  come  I  believed  she  came 
against  his  wishes.  When  I  heard  these  things  from  Mr.  Volburg 
I  told  Mr.  C.  of  it  immediately.  He  said  that  Mr.  and  Mrs.  Sanchez 
were  living  in  the  house  and  he  was  furnishing  it;  and  he  had 
written  to  her  to  go  to  Kentucky,  and  if  he  could  not  prevent  it, 
it  would  be  but  a  short  time  before  we  would  leave.  While  I 
lived  with  Snyder  I  was  Mr.  Crittenden's  wife.  God  married  me 
to  him  when  we  were  both  born;  God  made  me  for  him  and  he 
for  me.  My  standing  up  before  Dr.  Scott  did  not  make  me  Mr. 
Snyder's  wife;  that  was  adultery  when  I  married  Mr.  Snyder.  I 
believe  there  is  but  one  person  born  for  another  in  this  world,  be- 
cause I  felt  so  differently  toward  Mr.  Crittenden  than  I  did  toward 
any  other  human  being  on  earth.  I  do  not  believe  God  put  such 
feelings  for  a  man  into  a  woman's  heart,  if  that  man  is  not  in- 
tended for  her  husband.  I  would  have  been  willing  to  have  died 
for  him  anytime.  I  do  not  repudiate  the  ordinary  institution  of 
marriage,  but  I  simply  say,  in  the  sight  of  God,  standing  up  before 
a  minister  does  not  always  make  us  married.  If  we  go  there  with 
no  love  it  is  not  a  marriage — in  the  sight  of  God.  I  was  Mr.  Crit- 
tenden's wife  because  my  very  life  was  bound  in  his,  and  his  in  me. 
He  often  said  that  I  was  his  only  wife — the  only  woman  he  had 
ever  loved. 

I  considered  myself  his  wife  then  and  I  consider  myself  such 
now.  He  considered  me  so;  he  told  me  the  last  time  I  saw  him 
that  I  was  the  only  wife  he  had  and  he  kissed  no  other.  After  Mr. 
Crittenden  left  on  the  morning  of  the  shooting  I  suppose  I  went  to 
breakfast  though  I  have  no  recollection  where  I  went  that  day;  I 
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do  not  know;  remember  that  I  was  on  the  street  once  or  twice;  I 
remember  several  things  I  did  that  week  but  I  cannot  tell  you  the 
days  I  did  them.  Do  not  remember  whether  I  visited  any  store  on 
that  day.  I  wore  a  black  silk  dress  because  it  was  the  dress  I  had 
on  in  the  prison.  I  wore  a  black  hat;  had  a  veil  with  me,  I  tied  it 
around  my  ears  before  I  went  on  the  boat  in  the  carriage;  I  do 
not  think  I  had  it  over  my  face.  I  tied  my  head  to  cover  my 
head  and  face;  I  did  not  desire  Mr.  C.  to  know  me.  I  cannot  re- 
member at  what  places  I  was  that  day.  Know  a  store  called  the 
"City  of  Paris";  if  I  was  in  it  3d  November,  I  do  not  remember  it. 
I  know  Mr.  Maurice  Dore's  office;  do  not  think  I  went  there  at  all, 
if  I  did  I  have  no  recollection  of  it.  I  do  not  remember  going  and 
calling  anywhere  on  that  day;  I  remember  things  I  did  but  I  could 
not  say  it  was  that  day;  remember  I  was  very  tired  that  night. 

My  purpose  in  going  on  the  boat  was  to  witness  the  meeting, 
to  see  if  he  had  told  me  a  story.  I  suppose  I  had  a  pistol,  I  always 
carried  it  in  my  pocket;  I  never  thought  to  take  it  out  but  gen- 
erally left  it  in  the  pocket  of  my  dress.  If  I  was  going  to  be  out 
after  dark  or  even  late  in  the  evening  I  would  take  it  or  I  may 
have  had  it  in  the  day-time;  If  it  happened  to  be  In  my  pocket,  I 
would  let  it  say  there. 

I  heard  her  voice  and  I  turned  and  that  seems  dim  to  me  but 
of  course  it  was  on  the  boat.  It  seemed  like  that  all  the  air  was 
filled  with  her  voice  just  then;  I  did  not  hear  anything  else  and  I 
turned  to  look  at  her.  I  knew  the  voice  in  a  minute.  Do  not  re- 
member whether  they  were  sitting  or  standing.  Remember  putting 
my  hand  out  against  a  glass.  I  did  not  hear  anything  but  her 
voice  all  the  time;  that  seemed  to  be  ringing  in  my  ears.  I  do  not 
remember  what  she  said.  I  just  heard  a  clang,  clang;  it  seemed 
very  loud  to  my  ears.  Well,  she  has  got  a  peculiar  voice.  I  do 
not  remember  what  she  said. 

I  had  never  used  a  pistol  on  any  previous  occasion.  I  never 
fired  a  pistol;  I  never  fired  a  pistol  at  Mr.  Crittenden.  I  fired  a 
pistol  down  the  stairs  and  Mr.  Crittenden  stood  in  the  hall;  I  did 
not  see  him  at  all  when  I  fired.  I  fired  simply  to  threaten  him 
because  he  had  come  three  times  that  night  after  he  had  insulted 
me  and  the  indignity  put  upon  me  about  a  policeman.  He  swore 
he  would  see  me  if  he  had  to  break  the  door  down.  That  was  a  few 
nights  after  I  followed  him  home,  that  night  when  his  son  Parker 
got  the  policeman. 

I  never  at  any  time  endeavored  to  persuade  him  to  continue  the 
relations  between  us.  I  begged  him  to  either  give  me  up  or  get  a 
divorce  and  not  keep  me  waiting  in  suspense;  that  was  the  misery 
of  my  life.  When  I  went  to  Havana  I  determined  to  give  him  up 
entirely  and  I  immediately  dashed  some  of  the  correspondence  into 
the  fire,  but  I  had  left  some  of  the  others  in  a  warehouse  with  some 
things  of  mine,  otherwise  I  would  not  have  any  letters  today.  Miss 
Bowie  was  with  me  when  I  did  it  and  she  caught  my  hands  and 
begged  of  me  not  to  it;  that  was  just  before  I  left  for  Havana. 

Mr.  Campbell:    Have  you  had  at  other  times  other  deadly  weapons 
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besides  pistols?  No,  sir,  only  a  pistol.  You  never  had  a  knife?  Not 
that  I  can  remember;  if  I  have  it  must  have  been  a  toy.  Were 
you  ever  arrested  for  using  a  knife  upon  anybody?  No,  sir.  Do  you 
recollect  when  Judge  Cowles  was  Police  Judge  here?  Now  I  know 
what  you  are  driving  at.  When  I  had  the  Tahoe  House,  under- 
neath was  a  toy  store.  They  had  no  right  to  my  portion  of  the 
house  at  all  and  on  Christmas  day  this  man  had  put  up  a  large  tree. 
He  had  already  put  a  large  toy  flag  on  top  of  my  house  which 
made  my  house  look  like  a  toy  house,  then  at  Christmas  he  put  a 
large  tree  full  of  dolls  and  fearful  faces  and  flags  and  everything 
that  a  toy  store  would  have  and  put  it  up  on  my  front  balcony. 
I  went  out  and  said,  "Mr.  Dale,  who  told  you  to  put  this  there?" 
He  said  he  did  not  have  any  permission  but  he  intended  to  put  it 
there  and  he  gave  me  some  impudence.  I  told  him  he  had  no 
right  to  that  part  of  the  house  at  all,  his  store  being  underneath. 
My  brother  cut  it  down  and  there  being  flags  on  it  made  the  com- 
munity think  that  because  I  was  a  Southern  woman  I  had  cut 
it  down  because  of  the  flag.  I  stepped  to  the  front  of  the  porch 
when  the  crowd  collected  and  told  the  crowd  that  I  had  no  objec- 
tion to  the  flag  there,  although  I  was  a  Southern  woman,  and  any 
gentleman  might  come  and  put  a  flag  on  the  house  if  he  saw  fit, 
but  not  that  man  to  put  his  toys  and  things  upon  my  premises 
against  my  permission.  It  made  him  angry.  And  then  on  the 
Fourth  of  July  to  annoy  me  he  attempts  the  same  thing  again.  I 
told  the  clerk  to  go  and  cut  the  rope,  but  he  did  not  do  it  and  I 
took  a  pocket-knife  and  cut  it  and  in  cutting  it  I  cut  his  hand  a 
little  and  he  had  me  arrested;  but  the  jury  found  him  guilty  of 
malicious  prosecution  and  fined  him  seventy-five  dollars. 

Mr.  Camphell:  I  asked  you  whether  you  were  arrested  here  be- 
fore Judge  Cowles,  Police  Judge,  for  using  a  deadly  weapon  on 
any  person?  I  do  not  remember  having  been  arrested  here  for 
anything  like  that;  indeed  I  never  had  a  deadly  weapon  ever  in 
my  life  before.  Nine  years  ago  there  was  something  about  a  man 
who  was  trying  to  force  his  way  into  the  hall-way  when  I  tried 
to  shut  the  door  and  I  had  some  scissors  in  my  hand  and  I  threw 
my  hand  out  to  prevent  his  coming  in  and  the  scissors  struck  his 
coat  and  then  he  went  and  slit  a  great  long  place  in  his  coat  and 
went  into  court  and  said  I  cut  it.  The  man  was  a  wood  and  coal 
man.  I  never  intentionally  struck  at  him,  I  tried  to  push  him 
away  from  the  door,  that  it  all.  It  was  a  few  months  after  Mr. 
Fair's  death  and  he  left  me  without  a  dollar  and  I  begged  the  coal 
man  to  wait  for  a  month  and  then  I  would  pay  him  when  the 
roomers  paid  their  rent,  and  he  tried  to  force  his  way  into  the 
house.     I  think  I  was  justified  in  trying  to  defend  myself. 

To  Mr.  Cook:  After  I  arrived  in  Havana,  Miss  Bowie  who  knew 
his  father  and  brother,  introduced  me  to  Mr.  Sauers.  In  1869  he 
came  to  White  Sulphur  Springs.  I  had  refused  to  see  Mr.  C.  ever 
again  until  he  had  made  some  reparation  for  what  he  had  done 
the  night  I  was  at  his  house.  He  sent  me  word  that  he  would 
apologize;  I  said  I  would  be  satisfied  if  it  was  made  in  the  presence 
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of  those  before  whom  he  had  said  these  things — the  family  that  had 
gone  for  the  policeman.  He  said  he  would  do  it  and  for  me  to  send 
some  acquaintance  of  mine  to  him  to  receive  the  apology,  which 
I  did.  A  gentleman  went  up  there  and  he  did  apologize  for  what  he 
had  said.  After  that  he  kept  writing  for  me  to  see  him — kept 
sending  me  notes.  Then  I  sent  him  a  note  that  I  could  meet  him 
at  Mrs.  Hammersmith's  but  did  not  want  him  to  come  to  the 
house  to  visit  me  until  he  was  divorced.  Met  him  at  Mrs.  Ham- 
mersmith's and  there  he  apologized  again  to  me  and  told  me  of 
the  apology  and  then  he  agreed  to  remain  away  from  me  until  he 
got  a  divorce,  if  I  would  consent  to  see  him  sometimes  at  Mrs. 
Hammersmith's.  I  told  him  I  was  willing  to  do  that.  He  said  he 
could  not  live  that  way.  I  made  it  up  with  him.  entirely  and  for- 
gave him.  He  went  to  Mrs.  Hammersmith  and  she  gave  him  a  room 
communicating  with  her  room.  Then  he  sent  me  word  that  he 
must  come  to  my  rooms  to  see  me  just  for  one  moment.  I  told 
Mrs.  Hammersmith  that  I  would  not  do  it,  that  if  he  broke  through 
the  arrangement  in  regard  to  coming  to  the  house  then  it  would 
be  just  as  it  had  been  before  in  all  the  years  past.  She  came  back 
and  said  he  insisted  upon  it;  I  told  her  to  tell  him  again  what 
my  answer  was;  said  she  would  not  go  back  with  no  for  an  answer 
for  he  would  kill  himself  if  I  did  not  do  it.  Mrs.  Hammersmith 
said,  let  him  come.  I  told  her  to  tell  him  he  could  come  for  a 
few  moments,  and  he  did  come  for  a  few  moments  that  night  and 
it  was  just  as  I  expected  it  Avould  be.  After  that  he  insisted  on 
coming  all  the  time,  and  he  visited  me  just  as  he  did  before.  He 
would  come  and  knock  and  say,  "I  only  come  for  a  moment,  do 
not  get  angry  with  me  now,  it  is  only  for  a  minute  and  nobody 
saw  me;  do  not  get  angry."  Finally  I  gradually  gave  up  trying 
to  prevent  him,  and  so  we  became  just  as  friendly  as  ever  we 
had  been. 

I  was  married  when  sixteen  on  account  of  my  father's  request. 
I  was  but  a  child,  I  did  not  know  anything  about  loving,  but  I 
married  him  because  my  father  wished  me  to;  but  I  was  not  un- 
happy though,  particularly.  He  was  a  dissipated  man  and  he  died 
of  something  like  cholera  morbus.  He  left  me  quite  an  estate  in 
Texas.  Something  over  a  year  after  Mr.  Stone's  death  I  married 
Mr.  Grayson.  Before  that  I  went  into  a  convent  so  as  to  be  able 
to  teach  and  support  myself  and  my  mother  if  ever  need  be.  This 
property  never  amounted  to  anything  of  value.  Lived  with  Mr. 
Grayson  about  six  months;  came  to  San  Francesco  with  my  mother 
and  brother.  I  left  Mr.  Grayson  because  he  would  come  home  at 
night  drunk  and  have  to  be  brought  in  by  his  uncle  and  the  cab- 
man and  his  mother,  and  I  would  have  to  undress  him  when  he 
was  unable  to  stand.  When  he  was  in  liquor  he  would  shoot  over 
my  head  in  bed  with  a  pistol  and  he  has  drawn  a  dirk  knife  on 
his  mother  when  he  was  in  a  state  of  intoxication.  He  would  go 
out  and  shoot  the  poultry  in  the  yard,  fifty  at  a  time,  one  after 
another.    He  was  continually  drunk;  he  would  make  me  lie  in  bed 
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as  lie  leveled  his  pistol  to  shoot  over  my  head  to  show  what  a 
good  marksman  he  was. 

Mr.  Cook:  I  now  offer  to  prove  by  Mrs.  Fair  that  she  was  di- 
vorced from  Mr.  Grayson. 

Mr.  Campbell:  I  object  upon  these  grounds:  First,  that  a  di- 
vorce cannot  be  proven  by  parol  evidence;  secondly,  the  record  is 
the  best  evidence  of  it;  third,  because,  of  course,  the  opinion  of 
the  witness  as  to  what  constitutes  a  divorce  can  not  be  given  as 
constituting  a  divorce.  A  divorce  is  a  legal  proceeding  instituted 
In  Court,  and  which  is  a  matter  of  record,  and  which  can  not  be 
matter  dehors  of  record  at  all,  in  any  way,  form  or  shape.  Now, 
it  would  be  the  easiest  thing  in  the  world,  if  you  could  prove  in 
this  way  that  there  was  a  divorce,  at  any  time  to  do  so.  The 
position  of  husband  and  wife  would  be  very  precarious,  indeed,  be- 
cause it  would  be  the  easiest  thing  in  the  world  to  prove  a  divorce 
by  some  witness  saying  so  when  the  fact  might  be  precisely  the 
reverse. 

The  Cotjet:  If  you  want  to  prove  the  record  you  must  produce 
it  or  give  secondary  evidence  of  its  contents  upon  proper  showing. 

Mr.  Cook:  It  is  true  that  where  the  issue  comes  to  be  material, 
the  record  must  be  introduced,  but  I  do  not  think  the  rule  is  so 
where  it  comes  up  entirely  collatterly  to  the  issue  which  is  being 
investigated.  As  a  presumption  of  law  outside  of  the  answer  I 
now  invoke,  they  can  prove  another  marriage  subsequent  to  her 
marriage  with  Mr.  Grayson,  and  if  they  do  the  law  would  presume 
that  she  was  divorced,  because  it  presumed  in  favor  of  a  party 
having  done  what  is  right  and  not  having  violated  any  law.  I 
will  put  it  in  this  way:  Do  you  believe  or  understand  that  you 
were  divorced  at  the  time  you  received  the  addresses  of  Mr.  Crit- 
tenden? 

Mr.  Campbell:  I  do  not  propose  to  argue  anything  more  than 
the  question  before  the  Court  and  that  question  is,  whether  you 
can  prove  a  divorce  by  parol.  I  suppose  the  next  thing  will  be 
we  shall  have  a  witness  here  to  prove  by  parol  that  Mr.  Crittenden 
xvas  divorced  in  Indiana  or  sometime  during  that  visit  to  New 
Orleans    or   New   York. 

The  Court:  You  ask  the  witness  to  give  a  conclusion  of  law 
which  is  sometimes  very  difficult  for  lawyers.  It  is  the  reason  why 
the  law  requires  the  record  to  prove  it  in  just  such  cases  as  this. 

Mr.  Cook:  Before  you  married  Colonel  Fair  was  he  aware  of 
the  fact  that  you  had  been  married  to  Mr.  Grayson?     Yes,  sir. 

Mr.  Campbell:  I  object  to  that.  I  do  not  see  how  it  is  material 
whether  Col.  Fair  knew  it  or  not. 

The  Couet:     The  motion  is  granted. 

Mr.  Cook:  Did  you  at  the  time  you  married  Col.  Fair  suppose 
you  were  divorced,  and  if  so,  what  are  your  reasons  for  that  sup- 
position? 

Mr.  Campbell:     I  object  to  that. 

The  Court:  I  think  the  question  is  proper.  The  proof  as  you 
contend  now,  left  this  woman  a  married  woman  at  the  time  she 
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married  Col.  Fair.  You  say,  virtually  by  marrying  Col.  Fair  she 
has  committed  bigamy.  Now  to  constitute  this  crime  there  must 
have  been  an  intent.  If  she  married  under  the  impression  or  hav- 
ing good  reason  to  suppose,  her  former  husband  was  dead  or  that 
a  decree  of  divorce  dissolving  the  marriage  had  been  had,  then  she 
would  not  be  guilty.  You  have  left  her  with  that  imputation  of 
having  committed  the  crime  of  bigamy.  She  has  a  right  to  ex- 
plain that. 

Mr,  Cook:  I  ask  you  if  at  the  time  of  your  marriage  to  Col. 
Fair  you  sincerely  believed  you  were  divorced  from  Mr.  Grayson? 
Yes,  sir.  Do  you  still  entertain  that  belief?  I  do,  sir.  Was  Col. 
Fair,  your  husband,  a  lawyer?  Yes,  sir.  Now  I  will  ask  you  the 
question  as  to  the  foundation  of  that  belief.  Why  did  you  believe 
so? 

Mr.  Camphell:  I  object. 

The  Court:  It  may  be  the  same  contingency  that  arises  in  many 
cases  where  a  man  has  declared  something  in  his  lifetime  and  yet 
though  he  is  not  here  to  contradict  it,  you  may  call  other  witnesses 
who  heard  the  conversation  of  declaration.    I  overrule  the  objection. 

Mrs.  Fair:  1  employed  a  lawyer  in  New  Orleans  and  Col.  Fair 
and  he  corresponded  as  well  as  myself  and  the  lawyer,  and  the 
lawyer  kept  me  advised  of  the  progress  of  the  case  and  sent  me 
word  by  letter  when  the  case  was  finally  settled  and  the  divorce 
was  granted,  and  Col.  Fair  told  me  the  divorce  was  granted. 

I  taught  music  in  San  Francisco  from  the  time  of  my  arrival 
here  in  1856  or  1857  until  down  within  two  months  of  marrying 
Col.  Fair.  I  went  to  families,  I  also  received  scholars  at  home.  I 
had  some  that  came  to  my  house.  I  taught  instrumental  and 
vocal  music — the  piano  and  guitar.  My  money,  that  $45,000,  was 
my  own  earnings;  not  all  of  it  was  made  in  stocks,  some  of  it  was 
made  in  the  Tahoe  House.  Was  never  idle,  always  engaged  in  some 
kind  of  business,  excepting  since  I  had  this  money  that  was  made 
by  these  stocks;  since  I  put  that  into  bonds  I  have  done  no  busi- 
ness.    I  have  lived  upon  the  interest  of  that. 

Mr.  Campbell:  I  propose  to  read  the  letters  from  her  to  Mr. 
C.  as  a  part  of  the  cross-examination. 

"New   Orleans,   May   1st,   1869. 

"Darlixg, — I  have  had  one  of  my  dreadful  nervous  headaches  so 
that  I  could  not  write  yesterday,  and  now  my  ideas  seem  all  con- 
fused. The  writing  of  this  letter  will  be  a  very  disagreeable  thing 
for  me,  as  any  word  concerning  this  miserable  affair,  put  upon 
paper,  makes  it  seem  the  more  glaring;  but  I  suppose  I  must  drink 
the  cup  to  the  very  dregs.  But  it  is  right  that  you  should  know  all, 
rather  than  be  kept  in  uncertainty,  now  that  I  have  sent  this  letter 
— and  for  your  sake  no  suffering  is  unbearable.  Only  love  me  and 
I  can  endure  anything;  even  death  would  lose  its  horrors,  borne  for 
your  sake.    O,  darling!  do  you  believe  she  loves  you  like  this? 

"I  have  taken  great  care  not  to  be  known  as  Mrs.  G- n.    Have 

never  seen  any  of  the  lawyers.     I  sent  by  note  a  letter  to  Tony 
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G n,  stating  the  case  and  what  I  wished  Tom  to  do;  and  if  he 

failed  to  do  so,  that  I  would  immediately  have  proper  steps  taken  to 
have  him  arrested.  The  Court  appointed  Hunt,  my  former  lawyer, 
to  act  for  me.  That  is  the  last  I  have  heard  from  the  affair.  Bob 
is  gone,  and  there  is  no  one  I  can  send  to  see  about  it,  and  I  will 
never  go  myself,  though  it  should  go  unsettled.  But  this  much  I 
know:  Tom's  relations  will  not  let  the  case  remain  so  any  longer. 
They  will  see  that  it  is  settled;  and  as  it  is  he  who  made  the  ap- 
plication, he  can  get  all  arranged  without  my  doing  anything." 

Mrs.  Fair:  There  are  two  Graysons  referred  to  in  that  letter 
Thomas  Grayson  is  the  one  I  married,  Tony  Grayson  is  his  uncle. 
Bob  is  Col.  Fair's  nephew,  Capt.  Robert  Mitchell. 

To  Mr.  Campbell:  I  did  not  in  the  presence  of  Mrs.  Johnson  at 
Yreka,  shoot  at  Col.  Fair.  I  never  knew  a  woman  by  the  name 
of  Johnson. 

To  Mr.  Cook:  I  told  Mr.  Crittenden  that  all  the  money  I  had, 
which  was  the  bonds,  I  would  willingly  give  him  and  I  would  con- 
sider it  to  be  a  greater  benefit  to  go  with  him  and  let  her  have 
all  that  than  to  wait  till  he  could  place  her  and  her  family  in  a 
comfortable  position,  and  I  begged  him  to  take  it  and  not  have 
that  as  an  excuse  any  longer.  When  I  arrived  in  New  Orleans 
I  told  him  I  had  got  Robert  Mitchell,  Col.  Fair's  nephew  who  ac- 
companied me  to  New  Orleans,  to  go  to  the  court  and  look  at  the 
records  of  this  divorce  that  I  got  from  Mr.  Grayson.  Robert  Mitchell 
said  the  divorce  had  been  granted  in  1858  and  in  within  one  year 
from  that  time  there  should  have  been  the  final  divorce  entered, 
but  the  lawyer  had  neglected  to  sign  something.  That  is  what 
frightened  me  and  I  thought  I  was  ruined  and  everything.  Mr. 
C.  said  this  letter  frightened  him  very  much — this  letter  that  I  did 
not  send  till  afterwards;  but  he  said  I  had  frightened  myself  for 
nothing.  Mr.  C.  went  down  to  the  Court  and  made  the  lawyers  do 
what  they  ought  to  have  done  years  before  and  he  said  it  was  all 
right  and  the  same  as  if  it  had  been  done  at  that  time,  but  simply 
that  they  had  neglected  to  sign  it.  I  said  I  had  taken  great  care 
not  to  be  known  as  Mrs.  Grayson  because  Mr.  C.  had  asked  me 
before  I  left  here  not  to  allow  Mr.  Grayson  to  see  me  at  all  and 
I  did  not  wish  him  to  see  me  or  to  know  that  Mrs.  Fair  was  Mrs. 
Grayson. 

To  Mr.  Campbell:  I  never  knew  that  before  my  marriage  to  Col. 
Fair  application  was  made  to  Judge  Dangerfield,  the  District  Judge, 
and  that  he  refused  to  perform  the  marriage  ceremony,  for  this 
reason,  that  I  was  then  a  married  woman.  "^Tien  I  said  in  my 
letter  I  have  taken  great  care  not  to  be  known  as  Mrs.  Grayson 
but  wrote  a  letter  to  Tony  G.  stating  the  case  and  what  I  wished 
him  to  do  and  if  he  failed  to  do  so  I  would  immediately  have 
Thomas  arrested  for  bigamy,  I  labored  under  the  impression  that 
it  was  something  dreadful;  I  did  not  know  the  law  until  Mr.  Crit- 
tenden explained  it  to  me.  I  first  discovered  the  neglect  of  the 
lawyers  shortly  after  I  arrived  in  New  Orleans — my  nephew  dis- 
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covered  it,  he  was  in  the  Court  looking  over  those  books.  When 
I  was  getting  that  divorce  I  consulted  Mr.  Fair  and  other  gentle- 
men. I  told  Col.  Fair  I  wished  him  to  consult  the  lawyers  and 
see  that  it  was  done  properly  because  I  did  not  understand  law. 
I  supposed  when  the  lawyer  told  me  the  divorce  was  granted  that 
was  all.  Mr.  Crittenden  brought  me  all  the  papers  afterwards; 
I  have  those  papers;  they  are  not  in  Court. 

Mr.  Campbell:  I  will  ask  you  to  produce  those  papers  at  the 
next  session  of  the  Court,    I  will  bring  all  the  papers  I  have. 

Mr.  Cook:  Her  counsel  is  the  one  to  notify  to  produce  the  pa- 
pers, not  her. 

Peter  Priet:    Am  a  waiter  for  B.  H.  Lloyd:     Am  a  practic- 

Mr.    Marchand;    Mr.    Crittenden  ing   attorney    here;    know   Mrs. 

used  to  dine  there  almost  every  Fair   and   Mr.    Crittenden;    saw 

day;     sometimes    he    has    come  them  one  evening  in  Mr.  Gunsts' 

with  Mrs.  Fair.     He  came  with  restaurant,  two  nights  before  the 

Mrs.  Fair  there  the  last  Sunday  shooting. 

before  the  shooting,  upstairs  in  John  Miller:  Am  a  waiter  in 
a  private  room  that  Mr.  Critten-  Martin's  restaurant.  They  were 
den  engaged  before  the  dinner  there  frequently;  they  took  din- 
time,  ner,    lunch    or    breakfast,   what- 

Cross-examined :     Mr.  Critten-  ever  you  might  call  it. 

den  used  to  go  there  to  get  his  David     Friedenrich:,     M.     R. 

meals  most  every  day;   she  did  Meyer,  E.  J.  Buckley  and  Delos 

not  usually  accompany  him  but  I.    Howe    corroborated   the    last 

she  did  sometimes.  w;itness. 

The  Court:  Gentlemen  of  the  jury:  I  have  received  a  letter 
from  one  of  your  number,  in  which  you  detail  the  inconvenience 
you  are  subjected  to,  particularly  on  account  of  not  being  able  to 
attend  to  your  business.  I  intended  that  you  should  be  allowed 
to  communicate  with  your  clerks  and  employes,  in  regard  to  your 
business  matters  only.  But  I  have  counseled  with  those  who  have 
been  engaged  in  the  administration  of  criminal  justice  here,  more 
particularly,  for  years,  and  they  say  that  it  is  an  absolute  duty, 
in  such  a  case  as  this,  to  keep  you  together.  I  regret  it  very  much; 
but  I  must  add,  that  during  the  day  I  have  myself  received  an 
anonymous  letter,  which  of  itself  proves  the  wisdom  of  that"  course. 
There  are,  perhaps,  officious  persons,  not  connected  with  either  the 
prosecution  or  the  defense  in  this  case,  who  will  endeavor  if  they 
have  opportunity,  to  improperly  influence  jurors.  Therefore  it  is 
an  absolute  duty  to  cause  you  to  be  kept  together,  though  every 
facility  possible  shall  be  given  for  you  to  communicate  with  your 
partners  or  employes  on  business  matters,  and  I  hope  it  will  be 
but  a  few  days  before  you  will  be  relieved, 

April  8. 

Mr.  Cook:  Your  Honor:  It  has  been  agreed  between  the  counsel 
on  the  part  of  the  prosecution  and  the  defense  in  this  case  that 
the  entire  correspondence  between  the  deceased  and  Mrs.  Fair  shall 


250  ^V.    AMERICAN  STATE  TRIALS. 

go  in  evidence  and  be  considered  as  read,  not  taking  up  the  time 
of  the  Court  and  jury  in  reading  it  now. 

Mr.  Camphell:  In  order  to  avoid  continual  delay  and  discussion 
in  reference  to  these  letters  and  in  order  to  avoid  unfair  inferences 
as  to  their  contents  we  are  perfectly  willing  that  the  whole  of  the 
correspondence  should  go  in  evidence.  And  so  much  as  has  been 
said  of  the  relations  between  the  parties,  we  are  willing  that  the 
correspondence  should  go  in  e^adence. 

The  Court:  I  am  happy  to  announce  to  you,  gentlemen  of  the 
jury,  by  the  authority  of  counsel  that  they  have  made  arrange- 
ments by  which  this  trial  will  be  shortened  at  least  two  days. 
Therefore  there  will  be  no  necessity  for  an  evening  session,  this 
evening.  You  will  be  at  liberty  during  Sunday  as,  on  the  last  Sab- 
bath, to  go  to  church  or  you  may  go  to  a  theatre  or  elsewhere. 

April  10. 

Laura  D.  Fair:  The  Bank  of  California  in  Virginia  City  advanced 
me  money  on  my  note.  The  Bank  demanded  of  me  this  money  and 
called  on  me  to  redeem  my  stock.  I  was  unable  to  do  so;  I  wrote 
to  Mr.  Crittenden  and  told  him  how  troubled  I  was  about  this  mat- 
ter and  he  had  promised  to  go  my  security.  I  finally  paid  that 
note.  I  think  it  was  two  or  three  thousand  dollars,  I  do  not  re- 
member. I  bought  stock  for  all  the  money  I  had.  I  borrowed 
money  and  I  bought  always  as  much  as  the  money  would  allow 
and  that  is  how  I  got  along.  If  I  needed  money  I  would  call  upon 
Mr.  C.  just  as  any  man's  wife  would  and  he  often  called  on  me, 
borrowed  money  from  me  as  well  as  I  from  him.  The  interest 
on  my  bonds  was  payable  every  six  months  and  to  carry  them  in 
my  trunk  was  troublesome  and  so  I  left  with  Mr.  C.  the  coupons 
and  wrote  him  just  how  much  to  get  each  month  to  support  me 
and  to  pay  my  expenses.  Afterwards  I  had  him  always  send  me 
a  check  for  so  much  a  month.  Lees  &  Waller  made  a  purchase 
for  me  of  those  bonds  the  first  time  I  went  East. 

To  Mr.  Camphell:  The  first  note  may  have  been  for  $5000,  the 
bank's   account  will   show. 

Jolm  B.  Trask  (recalled) :  As  call  induration  of  the  mouth  and 
to  the  sexual  maladies  I  know  neck  of  the  womb.  Am  not 
to  exist  in  the  case  of  Mrs.  Fair,  quite  certain  but  I  think  the 
she  has  anteversion  of  the  womb  is  flexed  of  itself.  I  made 
womb.  This  where  the  upper  a  personal  inspection  and  exam- 
part  of  the  womb  is  thrown  for-  ination  of  the  womb  of  Mrs. 
wards  towards  the  bladder  and  Fair  on  Friday  last.  It  com- 
in  those  cases  lies  nearly  trans-  pared  with  my  previously 
verse.  She  has  also  what  is  formed  opinion  as  to  its  condi- 
generally  denominated  falling  of  tion,  correctly.  I  think  the  con- 
fhe  womb— prolapsus.  There  is  ditions  are  decidedly  chronic, 
also  a  degree  of  hardness,  a  Her  blood  has  never  been  any 
very  considerable  degree  of  other  than  impoverished  since  I 
hardness  of  the  mouth  of  the  have  been  in  attendance  on  her. 
womb  and  of  the  neck — what  we  From   the   time   the  trial   com- 
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menced  down  to  the  present  mo- 
ment I  have  been  administering 
stimulants  to  her  all  the  time 
and  in  strong,  heavy  doses  both 
in  Court  and  out.  She  could 
not  have  gone  through  this  trial 
without  it.  It  would  have  been 
impossible  in  her  physical  con- 
dition. While  she  has  been  on 
the  stand  undergoing  examina- 
tion I  gave  her  heavier  doses 
than  I  would  care  about  taking. 
Such  maladies  as  I  have  spo- 
ken of  are  acknowledged  to  be 
fruitful  causes  of  mental  trou- 
ble by  medical  men  throughout 
the  world.  Hysteria  itself  in- 
duces mental  deviation,  almost 
universally  from  the  mildest 
form  of  mental  deviation  to  the 
most  intense.  The  most  intense 
mania  existing  in  its  acute  or 
chronic  state — I  mean  the  acute 
or  chronic  state  of  hysteria.  Re- 
tarded menstruation  produces  an 
intense  degree  of  excitement 
upon  the  brain  or  it  might  be 
a  trifling  one  depending  upon 
the  condition  of  the  patient  en- 
tirely and  how  long  those  mala- 
dies have  existed  upon  them. 
All  irregularities  of  the  menstru- 
al functions  when  coupled  with 
organic  affections  of  the  womb 
or  even  when  the  latter  do  not 
exist,  become  potent  causes  of 
mental  disturbance.  It  makes 
no  difference  whether  hysteria 
is  acute  or  chronic,  one  may  run 
into  the  other  very  easily.  Con- 
ditions are,  mental  depression, 
melancholy,  in  chronic  hysteria, 
by  which  persons  are  impelled 
frequently  to  commit  various 
acts,  suicidal,  murderous  ten- 
dencies, acts  of  destruction  to 
all  things  animate  and  inani- 
mate and  various  acts  of  that 
kind,  that  it  would  be  a  very 
difficult  thing  to  give  you  a  cat- 


alog of  here;  it  seems  to  be 
more  a  delirium  of  the  intelli- 
gence and  of  the  sensual  func- 
tions than  anything  else.  I  know 
of  no  other  words  to  put  it  in, 
plainer.  They  may  have  lucid 
intervals  for  weeks,  just  the 
same  as  in  melancholic  insanity. 

So  that  they  have  apparently, 
a  correct  appreciation  of  every- 
thing; of  all  surrounding  cir- 
cumstances; able  to  transact 
business;  but  it  becomes  a  ques- 
tion whether  or  no  they  are 
really  sane  at  those  times — a 
very  important  question — a  ques- 
tion that  all  the  evidence 
throughout  the  world  is  against 
them  being  absolutely  sane,  al- 
though they  are  apparently  so. 
To  all  appearances  they  are. 
Know  the  defendant  in  these 
periods  to  exhibit  a  destructive 
tendency  frequently  as  far  as 
words  are  concerned.  I  heard 
her  threaten  the  life  of  her 
mother  on  several  occasions.  She 
told  me,  "I  can  hardly  restrain 
myself — have  been  hardly  able 
to  restrain  myself  from  killing 
my  own  child  at  times".  Have 
been  in  Court  during  this  entire 
trial;  heard  all  the  evidence. 
Assuming  the  testimony  which 
I  have  heard  to  be  true  and 
from  my  own  knowledge  of  the 
case  and  the  condition  of  her 
mind  and  system  at  the  moment 
the  fatal  shot  was  fired,  I  do 
not  think  that  the  woman  was 
in  her  right  mind.  I  think  the 
woman  was  unconscious  at  the 
time  of  the  shooting. 

Cross-examined:  I  heard  her 
threaten  to  take  her  mother's 
life;  have  heard  her  do  it  re- 
peatedly while  in  her  room  at 
the  prison;  twenty  times  within 
three  months  probably.  I  never 
considered  it  to  be  safe  for  that 
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child  to  be  there.  All  I  could 
do  was  to  advise;  I  had  no  pow- 
er to  compel  the  absence  of  the 
child.  Have  applied  stimulents 
in  large  quantities  to  defendant 
in  the  progress  of  this  trial — 
ether,  whisky  and  quinine  in 
combination  or  separately,  and 
valerian.  Think  I  have  given 
her  as  high  as  eight  ounces  of 
whisky  a  day  here  in  this  court 
room.  Do  not  say  that  every  fe- 
male who  becomes  hysterical  is 
insane,  but  that  every  female 
who  becomes  hysterical,  no  mat- 
ter how  light  that  may  be,  the 
mind  never  remains  undisturbed. 

Joseph  C.  Tucker:  Have  been 
a  practising  physician  and  sur- 
geon twenty-two  years.  Have 
been  in  care  of  a  private  insane 
asylum  in  Alameda  county; 
have  had  charge  of  insane  pa- 
tients in  the  state  of  Nevada.  I 
think  the  majority  of  the  insan- 
ity of  females  results  from  uter- 
ine diseases,  a  result  of  con- 
finement, puerperal  mania  as  it 
is  called.  The  different  forms 
of  hysteria  are  first,  the  simple 
form;  second,  melancholy  and 
third,  mania.  The  mental  con- 
ditions that  develop  themselves 
as  a  consequence  of  hysterical 
mania  are  acts  of  violence  di- 
rected towards  those  that  are 
nearest  and  best  loved.  They 
have  what  are  called  lucid  inter- 
vals. 

Mr.  Cook:  Assuming  what 
you  have  heard  testified  to  here 
to  be  true  and  also  assuming 
that  it  is  a  correct  record  of 
the  history  of  the  accused  pre- 
vious to  3d  day  of  November, 
as  a  medical  expert,  state  to  the 
Court  and  jury  your  opinion  as 
to  the  condition  and  state  of 
mind  the  accused  was  in  at  the 
time  the  fatal  shot  was  fired. 


Dr.  Tucker:  I  should  unhesi- 
tatingly say  that  the  mind  of 
Mrs.  Fair  at  the  time  she  com- 
mitted the  act  was  in  a  disor- 
dered condition.  I  do  not  think 
she  was  entirely  unconscious  of 
what  she  did.  I  believe  she  did 
not  act  from  volition — she  had 
no  control  over  herself.  As  in 
cases  of  hysteria  any  remedy 
which  will  act  suddenly  upon 
the  senses  will  frequently  bring 
the  patient  to  a  state  of  con- 
sciousness again,  to  her  appar- 
ent normal  condition,  so  the  re- 
port of  a  pistol  acting  upon  her 
brain  might  perhaps  have 
aroused  her.  I  do  not  form 
that  opinion  or  draw  that  con- 
clusion from  anything  she  said 
or  what  was  said  to  her  on 
board  the  boat,  at  or  about  the 
time  of  her  arrest.  The  remark 
made  by  Mrs.  Fair,  "I  do  not 
deny  it,"  would  seem  sane  and 
lucid — remarkably  so  under  the 
circumstances,  but  in  such  cases 
often  there  are  momentary  flash- 
es, lucid  flashes  and  intervals 
and  in  the  incoherent  mutter- 
ings  and  ravings  sometimes  of 
patients  with  hysteria  they 
make  sane  remarks  and  insane 
remarks  immediately  after,  or 
the  reverse. 

The  inflammation  spoken  of 
and  the  mortification  detailed  by 
the  medical  gentlemen  was  suf- 
ficient in  itself  to  produce 
death.  The  gun-shot  wound 
caused  the  death,  there  is  no 
doubt  of  that. 

Mr.  Campl>ell:  Your  opinion 
in  relation  to  the  insanity  of 
this  defendant  has  been  based 
on  the  accuracy  of  the  statement 
you  have  heard  of  the  features 
of  the  case,  has  it  not?  Entire- 
ly so.  If  that  statement  should 
turn  out  to  be  incorrect  in  any 
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of  its  material  parts,  you  would 
not  entertain  any  such  opinion? 
Of  course  it  would  be  propor- 
tionately changed. 

Mr.  Cook:  Would  the  trouble 
discovered  in  the  intestines  of 
Mr.  Crittenden  have  facilitated 
his  death  by  reason  of  the  gun- 


shot wound?  I  should  think  it 
would,  if  it  already  existed, 
more  or  less  weaken  him,  and 
give  him  less  power  of  resisting. 
Mr.  Campbell:  Because  a  man 
was  dying  of  consumption,  then, 
he  could  not  be  killed  by  a  gun- 
shot wound? 


Laura  D.  Fair:  (recalled)  When  I  moved  to  San  Francisco  I 
left  a  trunk  with  my  mother  with  a  lot  of  books,  papers  and  letters 
to  be  sent  down.  She  destroyed  all  the  papers  and  letters  and 
only  sent  the  books. 

To  Mr.  Cavipbell:  When  I  went  to  New  York  before  I  left  here  I 
packed  a  box  of  papers  and  things,  and  in  this  box  were  some  of 
Mr.  C.'s  letters  and  those  I  put  in  the  warehouse.  Those  are  the 
ones  I  have  now.  When  I  destroyed  these  letters  in  New  York 
I  simply  gathered  up  the  letters  out  of  my  trunk.  I  had  received 
a  telegram  from  him  and  I  was  in  great  trouble  and  I  said,  "I  will 
finish  this  thing  now  and  forever."  Miss  Bowie  caught  hold  of 
rhe  and  prevented  me.  There  were  some  that  she  prevented  from 
being  destroyed  and  burned,  but  there  were  a  good  many  that  were 
burned.    It  was  the  very  day  before  I  went  to  Havana. 


Charles  T.  Deane:  Am  a  prac- 
ticing physician  and  surgeon; 
since  1863,  in  the  army  and 
in  San  Francisco.  Have  devoted 
much  time  to  the  study  of  fe- 
male diseases.  I  think  the  lady 
is  of  a  nervous,  irritable  dispo- 
sition naturally.  I  have  never 
spoken  to  her  in  my  life,  but 
judging  from  simply  looking  at 
her  and  hearing  her  speak  I 
should  think  her  mind  would 
be  naturally  hysterical  or  that 
she  would  be  subject  to  attacks 
of  hysteria.  Hysteria  leads  to 
mania.  There  was  a  lady  this 
morning — I  only  got  into  the 
house  in  time  to  save  her  from 
wringing  her  child's  neck — one 
of  those  cases  of  hysteria.  Per- 
sons suffering  under  hysteria  are 
apt  to  have  an  attack  of  it  at 
any  time  whether  from  disap- 
pointment, grief  or  anything 
like  that.  I  have  heard  the  evi- 
dence here  and  read  it  as  pub- 
lished. 


Mr.  Cook:  Assviming  these  to 
be  the  facts  which  I  have  stated 
and  which  you  have  heard,  I 
ask  you  what  in  your  opinion 
was  the  condition  of  Mrs.  Fair's 
mind  at  the  time  she  fired  the 
fatal  shot,  upon  the  question  of 
consciousness  or  unconscious- 
ness? I  can  only  state  what  I 
did  a  few  minutes  ago,  that  I 
believe  she  had  an  attack  of 
hysteria  or  hysterical  mania. 

Mr.  Campbell:  Your  opinion 
is  founded  in  your  belief  of  the 
truth  of  all  that  has  been  de- 
tailed to  you?  That  is  all  sir. 
If  it  should  turn  out  that  the 
circumstances  stated  by  Mr. 
Cook  were  materially  incorrect 
your  opinion  would  be  different, 
would  it  not?  If  it  was  mate- 
rially so,  yes,  sir.  Would  it  not 
be  your  opinion  that  it  was  de- 
liberate murder  if  she  killed 
him  after  all  those  threats  and 
under  all  those  circumstances? 
Allowing  the  woman  to  be  per- 
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fectly  sane  I  suppose  it  would. 
I  do  not  know  whether  I  have 
any  correct  knowledge  of  women 
or  not,  but  as  a  medical  man, 
from  my  knowledge  of  women  I 
think  when  they  are  in  love, 
and  at  the  same  time  of  a  ner- 
vous, hysterical  disposition,  they 
are  capable  of  doing  anything. 
I  ask  you  whether  in  order  to 
form  a  judgment  upon  the  ques- 
tion as  to  whether  at  the  time 
of  the  shooting  she  was  insane 
or  not,  it  would  be  necessary  for 
you  to  have  a  thorough  knowl- 
edge of  the  real  character  of  her 
relations?  It  would  be  necessary 
for  me  to  have  a  thorough 
knowledge  of  her  disease.     I  do 


not  care  anything  about  her  re- 
lations. 

Catherine  McCorviick:  Know 
Mrs.  Fair,  I  lived  with  her.  I 
cooked,  sir.  Knew  Mr.  Critten- 
den; frequently  saw  him  at  her 
house.  He  would  be  there  in 
the  morning,  and  then  at  din- 
ner and  sometimes  in  the  even- 
ing. He  took  his  meals  there. 
April  11. 

Catherine  McCormick  (re- 
called) :  While  I  was  living 
with  Mrs.  Fair  Dr.  Lyford  came 
there  regular.  She  was  very 
poorly  and  would  be  for  two  or 
three  days  in  her  bed.  He  per- 
formed or  made  an  examination 
of  her. 


FOE  THE  PROSECUTION  IN  REBUTTAL. 


Clara  C.  Crittenden  (re- 
called) :  My  husband  and  my- 
self went  over  the  mountains  to 
Virginia  City  starting  from  San 
Francisco    the    last    of    October, 

1863.  He  left  me  at  Aurora 
with  my  daughters  and  went  to 
Virginia  City.  That  was  about 
the  6th  or  7th  November.  I 
reached   there   on   4th   February 

1864.  To  the  30th  June,  publicly, 
before  the  world,  I  was  on  the 
street  nearly  every  day.  The 
furniture  of  the  house  we  car- 
ried from  San  Francisco.  My 
daughter,  Mrs.  Van  Wyck,  re- 
sided there.  We  resided  about 
a  block  and  a  half  from  the 
Tahoe  House. 

I  first  met  her  at  the  Occi- 
dental Hotel  in  San  Francisco. 
We  occupied  rooms — the  floor 
above  the  parlor — a  bedroom  and 
parlor  together.  She  had  a 
room  which  opened  into  the 
same  passage  as  mine.  I  was 
taken  sick  at  the  dinner  table; 
I  left  the  table  and  went  to  my 


room.  After  dinner  Mrs.  Fair 
came  into  my  room,  where  I 
was  lying  and  knelt  on  her 
knees  before  me  and  took  my 
hand  and  begged  to  be  allowed 
to  kiss  it. 

The  defendant:     That's  a  lie. 

Mrs.  Crittenden:  She  said  to 
me  with  tears  in  her  eyes,  "Mrs. 
Crittenden,  you  are  the  first  wo- 
man that  has  shown  me  kind- 
ness for  ten  years,"  and  then 
she  said,  "there  is  nothing  on 
earth  that  I  would  not  do  for 
you".  I  staid  there  until  Sep- 
tember and  then  my  husband 
who  was  still  there  took  me  to 
the  Cosmopolitan  when  that  was 
opened  and  fixed  my  rooms  for 
me.  First  knew  of  the  intimacy 
between  my  husband  and  de- 
fendant when  I  was  told  of  it  by 
her  at  her  own  house  in  Vir- 
ginia City,  in  January,  1865.  I 
went  there  on  a  visit  to  my 
husband.  I  occupied  the  same 
room  with  him  for  ten  days  at 
her  house — his  bedroom.    Gener- 
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ally  my  daughter  spent  the 
evening  with  us  and  if  not  Mrs. 
Fair  would  request  permission 
to  come  in  and  once  Mr.  Crit- 
tenden said  "Come  in,  madam, 
we  are  too  old  people  and  we 
would  like  to  have  your  com- 
pany." She  would  not  stay  late 
and  then  she  would  go  to  her 
own  room  and  we  would  go  to 
bed  ourselves.  I  was  always  the 
last  to  retire  because  it  took  me 
longer  than  it  did  him,  but  he 
was  always  there.  He  never 
could  leave  my  room  or  get  out 
of  bed  and  scarcely  could  move 
that  I  did  not  wake  up.  He 
never  left  my  room  for  one  in- 
stant from  then  till  I  got  up 
and  left  him  in  his  bed  in  the 
morning.  One  night  Mr.  Critten- 
den had  gone  into  his  room  and 
she  came  to  the  door  and 
knocked  first  and  asked  for 
some  toddy  which  I  handed  her. 
Then  I  went  into  her  room  and 
she  commenced  telling  me,  and 
with  a  great  many  tears,  and 
excitability,  that  a  gentleman  to 
whom  she  was  engaged  had 
been  there  that  night  and  brok- 
en the  engagement — a  young 
lawyer,  she  said,  in  Virginia 
City,  who  was  desperately  in 
love  with  her;  and  she  said  he 
had  broken  the  engagement  on 
account  of  a  report  which  was 
circulated  about  Mr.  Crittenden 
and. herself;  and  she  said,  "Peo- 
ple will  not  let  me  have  a 
friend  in  the  world.  The  last 
friend  I  had,  Mr.  Crittenden,  a 
man  of  family  and  standing — 
they  will  not  allow  me  even  to 
keep  him;  they  want  to  take 
him  away  from  me."  My  reply 
was,  "Well,  madam,  I  do  not 
think  the  world  can  believe  that, 
for  I  do  not."  She  said,  "Have 
you   ever    heard    of   it   before?" 


Said  I,  "I  have  heard  some- 
thing, but  not  that."  I  said, 
"If  this  thing  is  out,  and  the 
world  is  talking  about  you,  the 
true  way  to  do  is  for  you  to  tell 
him  to  leave  your  house,  and 
send  him  away  from  you.  That 
is  the  right  way  to  do;  and  for 
his  sake,  himself,  as  he  is  a 
man  of  family,  and  has  children 
and  grandchildren,  because  he 
has  sons  and  daughters" — I 
said,  "For  his  sake,  do  not  let 
him  stay  here.  Tell  him  to  go 
away  from  here,  and  then,"  said 
I,  "the  thing  will  die  out,  and 
people  will  not  believe  it."  She 
said  that  Col.  Fair  had  ruined 
her  good  name. 

In  January,  three  years  ago 
this  past  January,  in  San  Fran- 
cisco I  went  to  her  rooms  In 
a  house  kept  by  Mrs.  Hammer- 
smith. I  then  told  her  I  had 
come  to  entreat  her  for  the  sake 
of  my  husband  and  his  children 
to  go  away.  She  said  that  she 
would  not  go,  that  she  cared 
for  him  and  he  cared  for  her 
and  that  unless  he  said  the 
word  she  would  not  leave.  I 
told  her  that  whether  he  wanted 
to  or  not  he  could  not  say  it 
and  that  it  was  her  duty  as  a 
woman  and  as  a  mother,  for  the 
sake  of  her  child  whom  she  was 
bringing  to  shame  and  ruin  and 
for  the  sake  of  his  honor  not  to 
lead  him  to  shame  or  ruin.  She 
said  she  would  not  leave  him 
and  that  I  was  not  his  wife, 
that  I  was  an  adulteress.  She 
said  she  would  not  leave  him. 
"Very  well,"  said  I,  "Madam, 
there  is  one  thing  you  may  be 
sure  of: — you  may  lead  him  to 
leave  his  family,  and  live  with 
you  openly,  though  I  do  not 
think  you  can — I  do  not  think 
he  is  yet  so  lost  to  honor,  and 
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to  the  love  of  Ms  children,  as 
to  do  that — but  if  you  do,  I  as- 
sure you  I  will  never  apply  for 
a  divorce."  She  had  told  me  to 
sue  him  for  a  divorce,  and  I 
said,  "I  will  never  sue  for  a  di- 
vorce, so  help  me  God!  There 
is  nothing  that  you  can  do,  noth- 
ing that  you  can  make  him  do, 
that  will  ever  make  me  do  that, 
or  that  will  make  me  bring  the 
reproach  of  a  divorce  upon  my 
children.  I  will  not  sue  for  a 
divorce  and  he  dare  not." 

Mr.  Crittenden  returned  from 
Virginia  City  to  San  Francisco 
in  November,  1864.  He  came 
down  to  see  me  and  I  was  in 
wretched  health  and  he  then 
made  up  his  mind  to  move 
down.  First  we  lived  at  the 
Cosmopolitan.  In  February  I 
took  the  house  on  Stockton 
street.  Myself  and  my  sons 
lived  there  and  then  my  hus- 
band a  portion  of  the  time, 
when  business  would  let  him 
come  from  Virginia  City  where 
he  was  closing  up  his  business. 
From  May,  1866  he  did  not  at 
any  time  cease  to  reside  with 
me  and  family  and  he  remained 
at  home  nights;  a  few  nights 
he  was  not  at  home,  perhaps 
ten,  but  not  all  night  then.  His 
clothes  were  always  in  the 
house  and  he  generally  came 
there  to  dress;  occupied  the 
same  apartment  with  me  the 
whole  of  the  time. 

Cross-examined:  Am  certain 
as  to  the  time  my  husband  and 
I  went  to  Aurora.  He  was  in 
San  Francisco  with  me  during 
the  spring  and  summer  of  1863. 
I  knew  he  had  been  to  visit 
Aurora  on  business,  I  suppose; 
he  generally  went  on  business 
wherever  he  went.  When  I  left 
Virginia   City   to    come   to    San 


Francisco  I  left  Mr,  Crittenden 
in  Virginia.  When  I  arrived 
there  in  1865  he  had  rooms  in 
Mrs.  Fair's  house  on  A  street, 
when  I  was  with  him.  Did  not 
stop  at  the  Tahoe  House  at  all 
on  that  occasion.  I  met  Mrs. 
Fair  at  the  Occidental  Hotel  in 
August,  1865.  I  had  been  in 
Virginia  City  from  February  to 
June  1865.  I  had  not  up  to  this 
time  been  introduced  to  Mrs. 
Fair.  Mr.  Crittenden  corre- 
sponded with  me  while  he  was 
absent  in  Virginia  almost  daily. 
They  were  always  affectionate 
letters  except  when  I  provoked 
him  or  gave  him  cause  or  he 
had  cause  to  be  provoked  with 
me.  They  are  such  letters  as  a 
husband  generally  writes  to  his 
wife  after  twenty  years  of  liv- 
ing together  affectionately.  When 
I  went  to  Mrs.  Hammersmith's 
I  suspected  my  husband  had 
kept  up  a  correspondence  with 
Mrs.  Fair.  Did  not  know  it  in 
1864.  Did  not  know  he  corre- 
sponded with  Mrs.  Fair  while 
she  was  in  the  East.  I  never 
watched  his  correspondence.  At 
Mrs.  Hammersmith's  she  said 
that  if  he  would  tell  her  to 
leave  she  would  do  it — that  she 
would   leave  him. 

The  Court:  There  has  been 
an  occurrence  here,  which  it  be- 
comes the  duty  of  the  Court  to 
notice.  A  gross  insult  has  been 
put  upon  a  witness,  which  is  a 
contempt  of  Court.  It  is  use- 
less to  consign  the  party  guilty 
of  that  contempt  to  prison,  be- 
cause she  must  be  consigned 
there  at  the  adjournment  of  the 
Court  to-night.  But  in  order 
that  the  proceedings  may  be 
properly  conducted  hereafter, 
and  no  witness  insulted,  I  im- 
pose a  fine  upon  Mrs.   Fair  of 
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one  hundred  and  fifty  dollars, 
for  contempt  of  Court.  Let  ex- 
ecution issue  forthwith. 

James  Everard:  Reside  in 
Alameda  County;  am  an  auc- 
tioneer. On  the  day  before  the 
shooting  Mrs.  Fair  called  for  a 
balance  on  a  sale  on  her  house 
in  September.  She  took  the 
money  and  thanked  me  very 
kindly.  She  appeared  cheerful, 
like  any  ordinary  woman.  I 
did  not  see  anything  out  of  the 
way.  Had  known  her  as  far 
back  as  1854  or  1855.  Am  ac- 
quainted with  her  reputation  for 
chastity  prior  to  3d  November, 
irrespective  of  any  connection 
between  her  and  Mr.  Crittenden. 

Cross-examined:  I  was  on  the 
police  force  and  I  heard  her 
talked  about — cannot  name  any- 
one except  a  lawyer  in  this  city. 
Passing  along  the  street — I  was 
an  officer  and  would  be  on  the 
street — parties  would  talk  with 
me  as  they  do  with  officers  at 
present.  They  would  say  "there 
goes  one  that  is  on  it". 

Mr.  Cook:  Let  me  ask  you 
when  on  the  police  force  if  you 
did  not  hear  that  remark  thou- 
sands of  times  when  women 
would  be  passing  along  the 
street  and  there  was  a  crowd  of 
men,  "There  goes  one  that  is 
on  it"?    Yes,  sir. 

H.  L.  Roliy:  Lived  in  Vir- 
ginia City  about  six  years.  Her 
reputation  outside  of  her  rela- 
tions with  Mr.  Crittenden  was 
bad. 

Cross-examined:  I  have  been 
here  about  a  week;  came  down 
on  business  of  my  own,  milling 
and  mining  at  present  with  the 
New  York  C  'npany's  mine  at 
Virginia.  Do  not  own  any  mine. 
Was  Deputy  Sheriff  in  Virginia. 
In    1863    persons    would    say. 


"That  is  Mrs.  Pair  whose  hus- 
band shot  himself",  and  in  1864, 
"That  is  Mrs.  Fair  the  seces- 
sionist who  has  been  having 
trouble  about  those  flags." 

William,  Campbell:  Reside  in 
San  Francisco  and  am  a  lawyer. 
Prior  to  coming  to  San  Fran- 
cisco resided  at  Downieville  and 
Virginia  City.  Am  acquainted 
with  her  general  reputation  for 
chastity  during  the  period  that 
I  resided  in  Nevada;  it  is  baA 

John  W.  Ckishwiler,  C.  J. 
Hutchinson,  J.  F.  Button,  W.  W. 
Stow,  John  E.  Doyle,  J.  N.  Estu- 
dillo,  James  Root,  A.  S.  Ohn, 
testified  that  in  Virginia  City 
and  San  Francisco  the  reputa- 
tion of  the  prisoner  for  chastity 
was  bad  and  that  her  relations 
with  the  deceased  were  spoken 
of  most  unfavorably. 

Oeorge  A.  Nourse:  Reside  in 
Oakland  and  am  a  practicing 
lawyer  in  this  city;  know  the 
defendant;  saw  her  on  the  boat 
going  from  San  Francisco  to 
Oakland  three  days  before  the 
shooting.  She  wanted  to  know 
where  she  could  sit  to  see  the 
passengers  from  the  overland 
train  come  on  board,  and  I 
showed  her  where  she  could 
look  down  the  passage-way 
through  which  the  overland  pas- 
sengers came.  Her  manner  was 
very  collected  and  clear. 

B.  B.  Sanchez:  Was  residing 
at  the  time  of  the  shooting  of 
Mr.  Crittenden  at  591  Ellis  St.; 
he  was  residing  at  the  same 
house.  He  left  the  house  on 
Wednesday  evening  between  7 
and  8  and  I  saw  him  no  more 
until  he  was  brought  home 
Thursday.  He  dined  at  home 
Tuesday  night,  came  down  after 
dinner  and  remained  till  about 
ten,  bid  us  good  night  and  went 
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up  stairs  to  his  own  bed  room. 
Next  saw  him  at  breakfast  next 
morning.  He  came  down  stairs 
after  I  did  into  the  dining 
room. 

Cross-examined:  Am  a  son- 
in-law  of  Mr.  Crittenden.  Heard 
him  go  to  his  room  on  Tuesday 
night.  Do  not  know  whether  he 
went  out  that  night  or  not; 
have  no  reason  to  suppose  he 
did. 

George  B.  Wells:  I  am  an  at- 
torney in  the  law  office  of  Wil- 
son &  Crittenden.  Saw  Mr,  Crit- 
tenden prior  to  the  shooting; 
he  came  into  the  office  a  little 
after  three  o'clock;  asked  him 
to  attend  to  some  business  for 
me  and  he  said  he  could  not, 
that  he  was  busy,  and  then  he 
went  out.  He  came  in  again  and 
staid  in  the  office  until  it  was 
time  for  the  boat.  He  pulled 
out  his  watch  hurriedly  and  said 
to  me,  "The  boat  goes  at  five 
o'clock".  I  said,  "No,  sir,  it 
goes  at  quarter  past  five".  He 
cut  me  short  and  quick  and 
said,  "No,  sir,  it  goes  at  five," 
and  went  out.  I  think  he  went 
out  the  first  time  and  got 
shaved,  when  he  came  back  his 
face  had  that  peculiar  white 
look. 

April  12,  1811. 
Mrs.  8.  A.  Allott:  Am  sister 
of  the  late  Col.  Fair.  Heard  her 
say  on  one  occasion  that  she  in- 
tended to  kill  Mr.  Crittenden  if 
he  did  not  do  exactly  as  she 
wished  him  to  do.  It  was  in 
regard  to  a  present  she  wished 
him  to  give  her  and  he  objected 
because  he  did  not  feel  able. 
She  told  him  he  had  to  give 
her  that  present  or  else  she 
would  take  his  life;  never  heard 
her  tell  him  but  she  told  me 
and  her  mother  also  told  me  the 


same.  It  was  a  diamond  set — 
diamonds  and  emeralds.  She 
said  it  was  valued  at  $3000; 
that  was  four  years  ago  next 
June  or  July. 

Cross-examined:  She  prom- 
ised to  give  me  money  but  she 
never  complied  with  her  prom- 
ises. She  said  that  I  was  poor 
and  had  to  work,  for  a  living 
and  she  felt  it  her  duty  to  as- 
sist me  as  I  was  her  husband's 
sister.  Said  she  would  give  me 
some  mining  stock  and  the  inter- 
est of  it  would  support  me. 
Would  allow  me  a  hundred  dol- 
lars a  month  until  the  interest 
would  come  in.  She  never  gave 
me  any  money  for  myself  or 
friends.  Her  mother  made  me 
a  present  of  a  bed-room  set 

Mr.  Cook:  Did  you  write  to 
your  mother  in  December,  1870 
that  Mrs.  Fair  was  the  best 
friend  you  had  on  earth?  I  do 
not  remember. 

The  Court:  Mr.  Cook,  it  is 
very  unpleasant,  particularly  in 
a  case  of  this  character,  to  rep- 
rimand counsel;  it  places  the 
Court  in  an  awkward  position. 
I  do  wish  you  would  try  the 
cause  according  to  the  rules  of 
evidence. 

Mr.  Cook:  I  do  not  want  any 
issue  with  the  Court,  that  is  the 
last  thing  I  desire,  but  I  will 
say  that  the  Court  ever  since 
the  commencing  of  the  trial  has 
at  every  opportunity  animad- 
verted upon  me  and  my  conduct 
and  your  Honor  has  been  slam- 
ming at  me  in  every  way  ever 
since  I  began.  I  have  tried  to 
conduct  myself  with  propriety 
but  have  not  been  able  scarcely 
to  open  my  mouth  without  in- 
curring some  censure  or  repri- 
mand, even  when  examining 
witnesses,    I  have  endeavored  to 
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do  my  duty  with  propriety,  but 
your  Honor  has  been  constantly 
censuring  me,  and  Judge  Camp- 
bell has  taken  advantage  of  it. 
The  Coubt:  I  have  heard 
enough  of  this,  Mr.  Cook.  You 
have  virtually  told  the  Court, 
with  respect  to  the  conduct  of 
the  Court  towards  you,  that 
which  is  a  falsehood.  Enter  an 
order,  Mr.  Clerk,  that  on  Mon- 
day next  Mr.  Cook  appear  be- 
fore the  Court  to  show  cause 
why  he  should  not  be  punished 
for  contempt. 

Mr.  Cook:  Very  well.  Then 
of  course  my  mouth  is  closed. 

The  Court:  This  way  of 
blackguarding  the  Court  by 
counsel  will  not  do,  and  in  this 
Court  it  will  certainly  be  pun- 
ished. 

Mr.  Cook:  It  places  me  in  a 
false  position,  your  Honor 

The  Court:  That  will  do. 
Proceed  with  the  case. 

Mr,  Cook:  Where  does  your 
mother  reside?  In  Lynchburg, 
Virginia.  Did  you  write  to  her 
that  Mrs.  Fair  had  given  you 
$100  a  month?  Not  to  my 
knowledge.  Did  not  you  write 
Mrs.  Fair  a  letter  while  she  was 
East?  I  do  not  remember,  I  do 
not  think  I  did, 

Mr.  Campdell:  The  letter  it- 
self should  be  produced  that  is 
presumed  to  be  in  their  posses- 
sion, if  there  is  any  such  letter. 

Mr.  Cook:  I  produce  it  and 
offer  it. 

Mr.  Camptell:  Examine  that 
again  closely,  and  state  whether 
or  not  it  is  your  handwriting. 
Read  it  over,  and  see  if  any- 
thing in  it  recalls  anything  to 
your  mind.  [After  examining 
the  letter  deliberately.]  I  have 
no  recollection  of  writing  it. 


San  Feancisco,  Sept,  25th. 

Mrs.  Fair:  I  have  not  heard 
from  you  directly  since  you  left, 
and  I  presume  you  have  changed 
your  mind,  it  is  all  right  if  you 
have,  but  I  have  bin  the  suffer. 
I  have  hoped  until  I  have  lost 
all  hope  and  confidence,  the 
prosual  and  inducement  did  not 
amount  to  much  and  thairfore  I 
shall  no  longer  expect  anney  re- 
mittance from  you.  I  thank  you 
for  what  you  have  already  giv- 
en. I  shall  live  to  sute  myself 
in  future  and  take  no  advice 
from  anney  person.  I  was  un- 
happy liveing  as  you  left  me 
and  I  have  returned  to  my  style 
of  liveing  as  when  you  first  new 
me,  I  shall  be  candid  and  not 
deceived  you  for  anney  amount 
of  Gold  so  the  proposition  is  at 
an  end  that  is  all  right  if  you 
wish  to  help  the  dear  little 
ones  I  shall  be  pleased  and  not 
object.  I  hope  you  are  well  may 
kind  heaven  every  help  that 
child   Baby.     Respectfully, 

S,  E.  Abbott. 

Please  bum  this  letter. 

Albert  Dousdebes:  Am  a  sales- 
man in  "The  City  of  Paris"  on 
Montgomery,  corner  of  Sutter. 
On  3d  November  saw  prisoner 
at  noon.  Showed  her  goods  and 
debated  the  price  with  her.  She 
told  me  she  would  come  back 
the  day  after  and  let  me  know 
if  she  wanted  the  suit  made  or 
not.  Her  manner  was  just  the 
same  as  when  she  always  used 
to  come  in — she  was  kind  of  dis- 
tant as  she  always  was. 

Geo.  M.  Sonergan:  Am  a  sales- 
man in  the  "City  of  Paris". 
Have  known  prisoner  by  sight 
since  she  made  her  appearance 
on  the  stage  some  six  years  ago. 
On  the  day  of  the  shooting  saw 
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her  pass  into  the  store.  She 
was  sitting  on  a  sofa  in  the  rear 
of  the  building  when  I  went  to 
lunch.  She  was  waiting  for  one 
of  the  salesmen.  Did  not  no- 
tice anything  peculiar  about  her 
manner  or  appearance. 

Rose  Kelly:  I  am  matron  of 
the  county  jail.  I  was  matron 
in  Stockton  in  the  lunatic  asy- 
lum, two  years,  nearly.  Know 
Mrs.  Fair  since  she  came  to  the 
jail  and  ever  since.  Was  in  the 
habit  of  seeing  her  two  or  three 
times  every  day.  She  was  gen- 
erally engaged  reading  or  writ- 
ing, excepting  twice  she  was  fix- 
ing a  dress.  When  not  so  en- 
gaged she  would  lay  down  the 
paper  and  speak  to  me  when  I 
came  in.  Did  not  notice  any- 
thing peculiar  in  regard  to  her 
manner.  Sometimes  she  would 
repeat  some  stories  in  the  pa- 
per or  something  out  of  the  pa- 
per that  she  was  reading  over 
for  the  child.  The  nature  of  our 
conversations  was  just,  "Good 
morning"  or  "How  do  you  feel 
this  morning?"  or  something 
like  that.  Sometimes  she  would 
ask  me  what  time  it  was  and  I 
would  answer  her  as  near  as  I 
could  tell.  Whilst  in  the  asy- 
lum I  had  opportunity  to  judge 
of  the  peculiarities  of  insane 
women.  I  would  report  to  the 
doctor  any  change  I  would  see 
in  their  conduct.  I  never  saw 
during  the  time  she  was  in 
prison,  at  any  time,  any  mani- 
festation of  insanity. 

Cross-examined:  My  duties 
in  the  county  jail  were  to  at- 
tend to  the  women — give  them 
their  meals.  I  do  not  take  care 
of  any  rooms,  except  Mrs. 
Fair's;  the  women  take  care  of 
their  own  cells.  She  was  never 
on  the  bed  when  I  opened  the 


door  the  first  thing  in  the  morn- 
ing. Sometimes  she  would  be 
on  the  bed  and  sometimes  on  a 
chair.  I  have  seen  her  reading 
the  papers  often  to  her  little 
girl. 

Alexander  Hildehrand:  Am  a 
book-keeper  at  Gray's  piano  and 
music  store.  Mrs.  Fair  came  to 
the  store  and  had  a  piano  sent 
there  on  the  30th  September 
last,  and  she  came  in  after- 
wards on  the  day  of  the  shoot- 
ing or  a  day  or  two  before  and 
asked  for  a  receipt  for  that 
piano,  stating  what  she  had  had 
the  piano  sent  there  for,  on 
what  conditions,  because  she 
said  she  might  not  be  able  to 
do  the  whole  business  herself; 
that  she  would  have  to  send 
somebody  else  for  .the  money 
that  was  got  for  the  piano  when 
it  was  sold,  and  I  gave  her  the 
receipt.  She  did  not  appear  to 
be  any  different  from  anybody, 
but  was  merely  transacting 
business  in  a  business  way  so 
far  as  I  could  see. 

Mathias  Gray:  Keep  a  music 
store  on  Clay  street.  Defendant 
left  a  piano  at  our  establishment 
for  sale;  it  is  still  there.  I 
think  it  was  the  day  of  the 
shooting  but  I  am  not  sure.  She 
came  and  asked  for  a  receipt 
for  the  piano;  dictated  the 
terms  on  which  it  might  be  sold, 
which  was  expressed  in  the  re- 
ceipt. Thought  that  she  was 
winding  up  her  affairs  in  some 
way  or  other.  Thought  she  was 
about  the  same  as  I  have  always 
known  her. 

Maurice  Dore:  Am  a  real  es- 
tate agent.  On  the  day  of  the 
shooting  about  one  o'clock  Mrs. 
Fair  called  at  my  office  to  learn 
whether  I  had  yet  succeeded  in 
lending    forty-thousand    dollars 
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on  bond  and  mortgage  whicli 
she  previously  gave  me  with  an 
order  to  loan  for  her,  probably 
eight  or  ten  days  previously.  I 
replied  I  had  not  yet  found  a 
suitable  investment;  that  I  was 
endeavoring  to  find  a  good  loan 
on  good  security,  and  that  I 
could  not  find  the  security 
which  she  seemed  to  desire  at 
the  rate  of  interest  which  she 
wanted.  She  expressed  great 
anxiety  to  have  the  money 
loaned;  she  stated  it  was  pro- 
ducing nothing  then,  because  it 
was  lying  idle  in  the  bank,  and 
she  wished  the  income  of  the 
money.  I  said  I  would  still  go 
on,  and  try  to  find  a  suitable 
investment.  Did  not  notice  any- 
thing vmusual  in  her  manner 
and  demeanor. 

George  H.  Powers:  I  am  a 
physician  and  oculist.  Have  paid 
special  attention  to  the  eye  and 
the  treatment  of  the  diseases  of 
it.  Contraction  of  the  pupil  of 
the  eye  can  be  accomplished  by 
an  excessive  use  of  opium  or 
nicotine.  It  could  be  produced 
by  the  local  application  of  the 
Calabar  bean.  That  is  the  means 
used  by  oculists  to  produce  that 
effect,  dropped  into  the  eye  in 
the  form  of  a  tincture. 


Lloyd  Tevis:  Reside  in  this 
city;  have  known  the  defendant 
by  sight,  I  should  think  nine  or 
ten  years.  Am  acquainted  with 
her  general  reputation  for  chas- 
tity aside  from  her  connection 
with  Mr.  Crittenden  and  prior 
to  the  shooting  of  Mr.  Critten- 
den; I  think  it  was  bad. 

Cross-examined:  Was  a  par- 
ticular friend  of  the  deceased. 
The  first  I  heard  speak  of  her 
conduct  before  she  went  to  Vir- 
ginia was  R.  Perley.  There  was 
a  number  that  I  talked  to  about 
it:  Mr.  Grimm,  Mr.  Sunderland, 
Judge  Baldwin,  Judge  Heyden- 
feldt.  Could  probably  name  a 
dozen  if  I  were  to  reflect  upon 
the  subject.  Judge  Heydenfeldt 
was  a  very  warm  friend  of  Mr. 
Crittenden's,  so  was  Judge  Bald- 
win and  Mr.  Grimm.  I  con- 
versed with  Mr.  Crittenden  upon 
her  character,  sir,  very  fully. 
Told  him  what  I  had  heard 
about  it,  about  1865  or  1866. 

Jessie  W.  Snyder:  Am  a  for- 
mer husband  of  defendant.  (The 
witness  produces  certain  pa- 
pers.) I  drew  those  articles  up 
and  Mrs.  Fair  and  myself,  or 
Mrs.  Snyder  as  she  was  at  that 
time,  and  myself  signed  them. 


"San  P^ancisco,   September  7,  1870. 
"We,  the  undersigned,  do  mutually  agree  upon  a  separation,  and 
that  neither  of  us  will  oppose  the  other  in  obtaining  a  divorce;  but 
we  now  give  consent  at  any  time  in  the  future,  in  any  State  in  the 
Union,  towards  obtaining  a  divorce. 

(Signed,)  Jesse  W.  Snydeb, 

Laura  A.  Snydeb." 


After  a  quarrel  I  made  a  de- 
mand that  a  separation  should 
follow  immediately.  It  was  all 
in  one  day,  in  one  hour,  my  de- 
mand for  a  separation  and  the 
preparation  of  those  papers  and 
actual     separation     from.    her. 


Prior  to  our  marriage  she  in- 
formed me  she  had  been  en- 
gaged to  marry  Mr.  Crittenden 
and  he  had  broken  the  engage- 
ment and  then  she  said  she  was 
willing  to  relinquish  all  claim 
to  him.     I  know  Mr,  Crittenden 
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had    nothing    to    do    with    the  rather  late  and  drinking  a  little 

procuring  of  the  divorce  or  did  too  much.  Went  to  a  lawyer  and 

anything    in    relation    to    that,  asked  him  what  were  the  laws 

Had   no   conversation   with   Mr.  of   California    in    regard    to    di- 

Crittenden  on  the  subject  of  the  vorce.    He  told  me  unless  I  had 

divorce.    It  was  a  mutual  agree-  been   six  months   a  resident   of 

ment    between    herself    and    me  the  State  I  could  not  get  a  di- 

that   I   should   commit   adultery  vorce     from      her      upon     any 

and  allow  the  divorce  to  follow,  grounds   whatever.     I   had  only 

Cross-examined:     Did  not   do  been    a    resident    three    months 

it;    I   was   to    go   into    a   room  and  so  I  found  I  must  commit 

with  a  woman,  which  I   did  in  myself  before  I  could  procure  a 

my  room.     Four  witnesses  and  divorce.     So  I  look  the  disgrace 

Mrs.  Fair  were  there.    The  per-  upon  my  shoulders.     Knew  Mr. 

son  I  was  going  to  sham  adul-  Crittenden  was  a  married  man, 

tery  with  was  a  woman  I  had  Mrs.  Fair  told  me  that  he  wa^ 

hired.     I  don't  know  her  name,  separated    from    his    wife;    that 

never  met  her  before.     I   don't  he  was  obtaining  a  divorce  from 

know  how  much  money  I  gave  her  for  the  purpose  of  marrying 

her;   I  think  I  had  been  dining  her. 

THE  PRISONER  IN  REBUTTAL. 

Laura  D.  Fair:  (recalled)  When  I  was  ready  to  buy  the  Tahoe 
House  I  pledged  my  marriage  ring  to  a  gambler  named  Buchanan 
for  $250.  Later  I  redeemed  it;  he  gave  me  ?250  and  he  would  not 
take  any  interest.  He  acted  in  a  very  gentlemanly  manner  about 
it,  indeed.  I  have  the  ring  yet.  I  redeemed  it  after  I  came  from 
Havana.  Heard  the  testimony  of  Mrs.  Abbott  with  respect  to 
threats.  She  came  to  see  me;  she  said  she  was  utterly  destitute 
and  dependant  upon  Mr.  Hendrie  with  whom  she  was  living. 
That  Mr.  Hendrie  had  treated  her  very  badly;  had  beaten  her 
children  and  made  Clara  blacken  his  boots,  and  she  begged  me  for 
God's  sake  to  help  her.  She  told  me  she  was  Col.  Fair's  sister,  and 
she  thought  I  was  able  to  help  her.  I  told  her  I  was  willing  to 
do  so,  and  I  told  her  I  would  do  so  if  she  would  give  him  up  and 
come  there;  that  I  would  give  her  a  room.  I  gave  her  a  set  of 
furniture  and  I  told  her  I  would  give  her  $100  a  month  if  she 
would  give  him  up  and  come  there  and  live  respectably.  She 
promised  she  would,  and  she  did  come  there.  I  gave  her  ?200  in 
cash,  and  besides  that  I  paid  a  month's  rent  for  her  to  Mrs.  Ham- 
mersmith, and  I  gave  her  this  furniture,  too.  When  I  left  for 
Virginia  City  she  promised  me  never  to  see  him  again  or  to  act 
in  that  way  again.  Never  had  any  conversation  with  Mrs.  Abbott 
upon  the  subject  of  shooting  Mr.  C.  I  had  a  set  which  he  gave 
me  and  I  showed  it  to  her  long  afterwards;  that  is  the  only  time 
I  ever  said  anything  to  her  about  the  set  of  jewelry  he  gave  me. 
I  did  not  know  the  price,  he  said  he  gave  $700.  It  was  a  small 
set  with  little  diamonds.  Mr,  Tucker  still  has  a  set  which  Mr. 
C.  had  made  for  me  and  I  refused  to  have  it.    I  told  him  he  should 
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not  spend  his  money  for  it.    I  had  a  good  deal  of  jewelry  and  did 
not  want  It. 

Mrs.  Crittenden  had  been  in  my  A.  street  house  for  nearly  a 
week;  I  told  Mr.  C.  that  I  could  not  stand  it  any  longer.  I  would 
either  have  to  leave  my  own  house  or  she  must  leave,  and  that 
night  if  she  did  not  leave  I  must  tell  her  everything  and  give  him 
up  and  go  away.  He  said  if  I  did  tell  her  and  left  him  he  would 
take  his  own  life  and  mine  too.  This  night  I  heard  them  talking 
and  I  knocked  at  the  parlor  door  and  asked  for  a  glass  of  toddy, 
I  told  her  I  wished  to  speak  to  her;  I  was  not  undressed.  She 
came  into  my  dining  room,  I  commenced  talking  to  her;  he  opened 
the  door  and  she  said,  "it  is  me  she  wished  to  see  and  not  you." 
Her  back  was  towards  the  door;  he  went  out  and  as  he  opened 
the  door  I  saw  him  draw  out  of  his  pocket  a  derringer  and  show 
it  to  me  and  I  thought  it  was  to  remind  me  of  what  he  had  said 
and  it  frightened  me,  so  I  did  not  dare  to  tell  her  as  I  was  going 
to  do.  I  disremember  what  I  stated,  but  I  was  crying  and  made 
some  excuse  for  having  called  her  in  there,  or  told  her  something 
I  hardly  recollect  what.  Mrs.  Crittenden  came  to  my  rooms  at 
Mrs.  Hammersmith's.  She  asked  me  why  I  had  returned  from 
Havana.  I  told  her  I  came  because  Mr.  C.  said  he  was  dying 
and  could  not  live  without  me.  She  said  if  I  had  remained  away 
it  would  have  given  her  an  opportimity  to  win  him  back  and  she 
asked  me  to  give  him  up  and  go  away.  I  told  her  he  loved  me  and 
I  loved  him  and  that  she  had  not  loved  him  when  she  married  him. 
She  said  I  was  committing  adultery;  I  told  her  it  was  she  who  was 
committing  adultery;  that  I  cared  only  for  his  happiness  and 
loved  him  better  than  anything  in  the  world  and  he  loved  me  the 
same  and  I  asked  her  what  love  existed  between  him  and  her.  I 
told  her  if  she  could  bring  me  a  written  request  from  him  for  me 
to  give  him  up  I  would  never  see  him  alive  again.  She  went  on 
to  tell  me  that  she  would  never  give  him  a  divorce  and  that  he 
never  should  marry  me  while  she  lived  and  that  she  would  rather 
see  him  die  at  her  feet  before  he  should  marry  me.  I  told  her  she 
ought  to  get  a  divorce. 

In  the  county  jail  Mr.  Snyder  said  he  knew  enough  to  save  me 
without  any  other  evidence  at  all  and  he  would  testify  for  me  if 
I  would  give  him  $6000,  and  would  clear  me.  Said  if  I  would  pay 
him  $4000  down  he  would  wait  tell  after  he  gave  his  evidence  for 
the  other.  I  told  him  T  would  decline  doing  anything  of  the  kind. 
He  got  up  and  said  he  would  give  me  a  day  to  think  about  it.  He 
did  not  tell  me  what  he  would  swear  to. 

Have  no  recollection  whatever  of  going  to  the  store  of  Mr.  Gray 
on  the  day  of  the  shooting  or  within  two  or  three  days  prior. 
When  the  young  man  gave  his  evidence  here  I  had  a  faint  recol- 
lection that  I  said  something  to  him  some  time  or  other  about  a 
suit  but  I  could  not  remember  what  it  was.  I  have  no  recollection 
that  it  was  in  the  "City  of  Paris"  and  even  now  I  could  not  tell 
you  what  day  it  was. 

Mr.  OooTc:     Your  Honor  has  a  rule  that  if  counsel  testify  in  a 
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case  they  cannot  argue  it,  but  I  should  like  very  much  to  take 
the  stand  upon  one  question  if  that  rule  can  be  abrogated  in  this 
case. 

The  Coukt:  I  will  suspend  the  operation  of  that  rule  in  your 
case. 

Elisha  W.  Cook:  Two  months  ago  a  man  who  introduced  him- 
self as  Mr.  Snyder  stated  that  he  would  like  to  have  an  interview 
with  Mrs.  Fair  at  the  county  jail.  I  told  him  I  could  not  consent 
without  seeing  her,  but  I  would  see  if  she  had  any  objections.  He 
called  and  I  told  him  that  Mrs.  Fair  would  receive  him.  Told  me 
he  wanted  to  write  a  note  to  her;  I  told  him  that  was  not  neces- 
sary. The  next  time  I  saw  him  at  my  own  house  he  had  been 
subpoenaed  as  a  witness  in  this  case  by  me.  He  said  that  his 
evidence  would  be  very  material  and  very  strong  for  Mrs.  Fair — 
that  his  evidence  would  clear  her.  Told  him  I  was  very  glad  to 
hear  it.  Then  he  says,  "But  Mrs.  Fair  has  not  treated  me  well. 
She  has  not  kept  her  agreement  with  me."  He  said  that  he  had 
been  to  the  jail  to  see  her  and  made  it  a  condition  of  his  testify- 
ing that  she  should  let  him  have  $6000.  I  told  him  I  thought  it 
very  strange  as  Mrs.  Fair  only  wanted  the  truth,  that  he  should 
want  money  for  testifying  to  the  truth.  I  told  him  I  would  see 
Mrs.  Fair  and  "If  she  is  under  any  obligations  to  you  I  will  see 
what  she  has  to  say  about  it".  I  did  speak  to  Mrs.  Fair  and  con- 
veyed to  him  her  answer.  Told  him  Mrs.  Fair  was  unwilling  to 
buy  any  witness  at  all.  He  said  then  he  would  not  be  here.  I 
said,  "I  have  got  you  under  subpoena,  sir,  and  I  do  not  consent 
to  your  leaving".    That  is  all. 

THE   SPEECHES  TO  THE  JURY. 

Mr.  Campbell  for  the  State. 

April  15. 
Mr.  Campbell:  Gentlemen  of  the  jury:  The  time  has 
arrived  when  the  duties  of  counsel  are  about  to  close,  and 
the  most  solemn  and  important  portion  of  your  duty  is 
about  to  begin.  It  is  difficult  to  overrate  the  importance  of 
and  the  public  interest  in  the  case  which  is  now  to  become 
the  subject  of  your  deliberation.  It  is  not  an  ordinary 
case  of  homicide,  where  a  man  or  a  woman  has  taken  life. 
Were  it  not  for  the  doctrines  and  principles  which  it  has 
sought  to  engraft  upon  this  case,  the  cause  would  rise 
little  above  the  level  of  ordinary  cases  of  homicide.  But 
when  the  defense  is  in  part,  or  in  the  main,  grounded  upon 
doctrines  and  principles  which  we  regard  as  utterly  sub- 
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versive  of  all  social  peace,  harmony,  order,  and  decency — 
when  the  attempt  is  made  under  the  guise  of  a  plea  of 
insanity,  to  justify  murder  upon  the  most  degrading  and 
debasing  principles,  it  is  natural  and  it  is  right  that  the 
attention  of  the  entire  community  should  be  attracted  to 
the  proceedings  this  day  to  take  place.  Your  verdict  will 
have  more  than  ordinary  significance.  It  will  show  the 
world  whether  you  recognize  those  proprieties  and  social 
observances  and  practices  which  we  have  in  our  earlier 
years  been  taught  to  venerate  and  respect ;  or  whether,  under 
the  influence  of  new  lights,  you  are  to  cast  aside  the 
experience  of  the  past,  to  throw  away  doctrines  which  we 
have  always  heretofore  relied  upon  as  resting  at  the  very 
foundation  of  the  social  fabric,  and  to  adopt  new  doctrines, 
alike  repulsive  to  the  taste  and  horrible  to  the  understand- 
ing of  mankind ;  whether  this  new  system  of  free  love,  as 
it  is  called,  is  to  be  engrafted  on  our  jurisprudence,  and 
whether  the  wife  of  four  husbands  may  step  up  to  a  man 
whom  she  may  call  her  ''husband  before  God,"  and  shoot 
him  down,  without  a  word,  because  he  pays  some  decent 
respect  to  his  earthly  wife. 

I  am  not  here  to-day  to  vindicate  the  faults,  the  errors,  or 
the  social  crime  of  the  deceased.  I  would  to  God  it  were 
possible  in  this  discussion  to  let  them  rest  in  the  cold 
grave  with  him.  Their  discussion,  however,  is  a  necessary 
portion  of  this  day's  business;  and  while  in  regard  to  him 
I  say  this:  Whatever  of  crime  or  of  error  or  of  fault  he 
committed  in  his  life-time,  he  has  expiated  with  his  life ; 
let  his  assassin  do  the  same. 

The  law  of  the  land,  gentlemen,  provides  that  the  delib- 
erate, malicious,  premeditated  killing  of  a  human  being 
constitutes  the  crime  of  murder  in  the  first  degree;  it  also 
provides  that,  the  killing  being  proved,  the  burden  of 
proof  to  paliate,  justify  or  excuse  it  shall  rest  upon  the 
accused,  unless  the  testimony  for  the  prosecution  sufficiently 
develop  the  fact  that  it  was  done  either  justifiably  or  under 
some  excuse,  or  that  the  crime  was  simply  manslaughter. 

The  law  permits  the  insanity  of  the  defendant  to  be  set 
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up  in  her  defense;  because,  of  course,  where  a  person,  in  a 
state  of  unconsciousness,  where  the  will  does  not  act,  where 
the  conduct  of  the  party  is  entirely  involuntary,  where  the 
reason  is  dethroned,  commits  such  an  act,  it  is  not,  and  I 
say  ought  not  to  be,  the  subject  of  punishment.  But  the  law 
looks  with  jealousy  and  suspicion  upon  defenses  of  this 
character;  and  it  is  determined  in  this  State  that  when  the 
defense  of  insanity  is  set  up,  the  killing  being  proved  by 
the  prosecution,  it  rests  upon  the  defense  to  show,  and  to 
show  to  the  conclusive  and  entire  satisfaction  of  the  jury, 
that  at  the  time  of  the  commission  of  the  act  the  defendant 
was  insane.  It  is  not  enough  upon  this  subject  of  insanity, 
for  the  party  to  establish  sufficient  to  raise  a  doubt  in  your 
minds,  to  raise  a  reasonable  question  whether  she  was  insane 
or  not.  She  must  establish  her  insanity  by  a  preponderance 
of  proof. 

We  stand,  gentlemen,  in  this  position:  that  the  killing  of 
the  deceased  by  the  defendant  being  proven,  it  is  incumbent 
upon  her  to  show  that  she  was  insane  at  that  time.  A 
defense  of  this  kind  is  always  looked  upon  with  suspicion, 
because,  in  the  first  place,  that  condition  is  easily  feigned 
and  not  always  easj^  of  detection.  The  prosecution  cannot 
keep  the  defendant  imprisoned  on  a  criminal  charge  sur- 
rounded by  a  corps  of  physicians  to  examine  minutely  every 
movement  that  she  makes.  In  a  defense  of  that  kind  it  is 
most  important  to  determine  this  question:  whether  the 
defendant  was  insane  before  the  commission  of  the  act, 
because  if  the  insanity  arises  at  the  precise  moment  of  the 
act,  it  is  certainlj'^  a  most  extraordinary  coincidence,  to  say 
the  least,  that  at  the  very  instant  of  the  party  becoming 
insane,  he  or  she  commits  a  murderous  deed.  Where  insanity 
has  not  preceded  the  commission  of  the  act,  the  presumption 
of  necessity  is  strong  indeed  that  the  act  is  not  any  result 
of  insanity  but  the  act  of  deliberate  will. 

In  this  case  there  is  no  question  and  no  doubt  about  the 
shooting;  but  it  is  one  of  the  extraordinary  features  of  this 
most  extraordinary  case,  that  from  some  things  that  have 
fallen  from   defendant's   counsel,   and   from   the   course   of 
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their  inquiries  I  am  led  to  suppose  they  will  probably  ask 
you  to  believe  that  Mr.  Crittenden  was  not  murdered  but 
that  he  died  of  inflammation  of  the  bowels. 

I  do  not  propose  to  insult  your  understanding  by  discuss- 
ing the  question  as  to  the  cause  of  his  death.  A  man, 
apparently  in  full  health,  was  shot  down.  He  scarcely  spoke 
from  that  time.  He  was  insensible  at  the  start.  He  con- 
tinued either  insensible  or  partially  conscious  up  to  the  time 
of  his  death.  He  was  shot  through  both  lobes  of  the  lungs 
and  through  both  auricles  of  the  heart,  and  the  wound  he 
received  was  such  that  it  was  perfectly  wonderful  that  he 
did  not  die  sooner  than  he  did.  Now,  gentlemen,  if  you 
choose  under  those  circumstances  to  say  that  he  died  from 
inflammation  of  the  bowels,  you  can  say  so  by  your  verdict. 
I  will  not  discuss  it.  I  say,  then,  that  the  fact  stands  here 
proven  beyond  all  reasonable  doubt  that  this  woman,  without 
a  word  of  provocation  at  the  time,  without  speaking  a  word 
to  the  deceased,  or  being  spoken  to  by  him,  walked  up  to  him 
and  deliberately  shot  him  down,  and  that  from  the  effects 
of  that  wound  he  died. 

We  then  have  to  come  to  the  defense  and  to  ascertain 
whether  or  not  at  the  time  she  shot  him  she  was  insane.  This 
has  been  sought  to  be  established  in  two  ways :  First,  by  the 
evidence  of  the  medical  attendants  and  nurses,  and  then  by 
the  evidence  of  the  correspondence  between  the  parties. 

I  propose,  first,  to  discuss  the  medical  evidence  and  to 
show  what  its  value  is.  Two  so-called  medical  witnesses  have 
been  examined:  Dr.  Lyford  and  Dr.  Trask.  As  to  Dr. 
Lyford,  there  was  not  a  man  in  this  Court  room  who  heard 
his  testimony  who  did  not  say  from  the  very  moment  he 
took  that  stand,  that  he  was  simply  a  professional  mounte- 
bank. He  came  here  crammed  with  a  medical  dictionary. 
He  threw  all  kinds  of  medical  terms  at  the  heads  of  the 
jury,  and  he  was  utterly  incapable  of  addressing  anybody 
in  plain  English.  The  man's  testimony  was  as  absurd  as  his 
demeanor.  But  taking  it  at  its  fullest  value  it  did  not  tend 
to  establish  in  the  remotest  degree  anything  like  insanity 
on  the  part  of  the  defendant. 
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This  man  testified  as  to  the  defendant  being  afflicted  with 
ailments  which  are  exceedingly  common,  as  we  all  know, 
among  women,  and  he  testified  to  her  being  at  certain  periods 
which  are  general  among  women,  in  a  certain  state  of  ner- 
vousness; that  she  was  very  nervous;  that  she  was  very 
capricious.  And  he  goes  as  far  as  to  say  that  she  was 
incoherent  sometimes.  But  that  was  at  particular  periods; 
at  the  time  when  the  usual  occurrence  took  place.  He  did 
not,  while  he  was  upon  the  stand,  pretend  to  carry  any- 
thing she  said  or  did  beyond  the  borders  of  caprice.  Now, 
caprice  will  not  justify  murder.  Because  a  man  or  woman 
has  a  capricious  temper,  or  because  a  man  or  woman  is 
laboring  under  some  little  physical  ailment  common  to  the 
sex,  that  won 't  justify  the  commission  of  murder ;  that  won 't 
justify  indulgences  in  all  the  caprices  which  may  enter  into 
the  head  of  a  man  or  woman.  Now,  when  he  is  asked  to 
explain  what  she  said  or  did,  he  is  under  this  difficulty: 

Q.  In  what  way  is  this  nervous  irritability  displayed? 
A.  By  generally  excited,  nervous,  irritable  condition  of  the 
system  throughout,  both  mental  and  physical  in  some  con- 
siderations of  the  troubles.  She  would  be  capricious  and 
generally  nervous  and  irritable. 

Q.  What  did  she  say  that  made  you  consider  her  capri- 
cious, nervous  and  irritable?  A.  Well,  things  were  not 
going  right,  generally. 

Q.  What  particular  thing  did  she  say  that  made  you  con- 
sider her  capricious,  nervous  and  irritable?  A.  It  is  very 
hard  for  a  physician  to  speak  of  these  little  technical  idio- 
syncracies  of  females.  There  are  many  ways  in  which  these 
things  are  exhibited.  There  is  generally  nothing  going  right 
and  they  are  generally  nervous,  in  an  unsettled  state  of  mind. 
Now  there  is  the  evidence  of  insanity  which  they  have  picked 
out  from  the  whole  of  this  woman's  life  up  to  the  time  of 
the  shooting.  Those  were  the  worst  manifestations  and  what 
were  they?  Why,  nothing  but  what  was  the  most  common 
thing  on  earth;  nothing  but  a  little  nervous  irritability  and 
excitement  about  the  period  of  menstruation. 

So  much  for  Dr.  Lyford  as  to  the  matter  of  insanity. 
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Now  h.e  is  followed  by  Dr.  Trask.  In  these  eases  of 
insanity  where  it  is  genuine  and  where  the  insanity  has 
existed  for  some  time,  the  parties  always  have  it  in  their 
power  to  produce  an  abundance  of  testimony  for  the  purpose 
of  showing  the  condition  of  their  minds.  Daily  associates, 
the  inmates  of  the  same  house,  the  persons  whom  they  see 
and  converse  with  from  day  to  day;  the  mother  who  was 
constantly  by  the  side  of  this  woman,  the  servants  that 
waited  upon  her,  the  different  persons  with  whom  she  was 
brought  in  contact,  might  all  have  been  brought  forward  here 
as  witnesses  to  testify  as  to  her  stated  condition  anterior  to 
the  shooting.  Why,  in  the  name  of  common  sense,  is  not  one 
placed  on  the  stand  to  prove  that  she  ever  in  her  life  up  to 
the  moment  of  the  shooting  uttered  a  single  syllable  indica- 
tive of  insanity?  Why  is  it  that  this  woman  who  was  so 
dangerous,  who  was  in  such  a  mental  condition  that  she  was 
prepared  to  commit  murder,  never  made  a  manifestation  of 
violence  in  the  presence  of  any  of  her  immediate  relatives, 
friends,  associates  or  servants,  up  to  the  time  of  the  murder 
of  Mr.  Crittenden?  The  failure  to  present  testimony  of  this 
kind  creates  the  strongest  presumption  against  the  defendant. 
Even  Lyford  with  all  his  professional  brass  does  not  attempt 
to  tell  you  that  this  woman  was  insane  before  the  shooting. 
Dr.  Trask ^s  testimony  goes  to  show  how  far  a  man's  sym- 
pathies may  run  away  with  his  judgment  and  how  far  his 
intellect  may  become  a  perfect  subject  of  his  heart.  It  was 
the  most  extraordinary  I  ever  heard  delivered  on  the  witness 
stand  by  an  educated,  intelligent  physician.  He  does  not 
hesitate  to  tell  you  that  up  to  the  time  he  became  the  pro- 
fessional attendant  of  the  defendant  at  the  bar,  he  believed 
she  was  shamming  insanity.  He  had  seen  her  at  the  city 
prison,  but  afterwards  when  he  was  retained  and  became 
her  physician  and  was  brought  into  daily  contact  with  her 
and  had  his  sympathies  aroused,  he  began  to  change  and 
modify  his  opinion,  and  he  kept  on  dreaming  and  dreaming 
until  he  delivered  here  the  most  extraordinary  testimony 
that  ever  fell  from  the  lips  of  a  medical  witness. 

He  was  inquired  of  on  his  direct  examination  in  regard  to 
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her  appearance  and  condition  at  the  menstrual  periods.  He 
had  answered  that  at  such  times  she  was  very  unreasonable 
and  very  violent,  and  so  violent  at  times  that  she  went  so 
far  as  to  threaten  or  suggest  that  she  would  discharge  him 
and  even  sometimes  threatened  to  discharge  Mr,  Cook.  WeU 
— ^that  was  a  question  of  policy  and  not  of  sanity.  I  do  not 
think  that  that  is  a  very  serious  evidence  of  insanity.  Here 
are  these  two  medical  men  both  visiting  this  woman, 
both  knowing  that  she  was  to  be  tried  for  her  life, 
that  all  the  indications  in  regard  to  her  insanity  were 
of  the  highest  importance,  that  the  language  she  used 
and  her  conduct  and  demeanor  while  in  prison  were  of  the 
highest  importance  in  elucidating  the  true  condition  of  her 
mind,  yet  there  is  not  one  of  them  who  can  remember  one 
single  word  of  a  violent  character  which  she  used  during 
that  whole  period  of  time  toward  a  single  human  being.  Is 
it  not  a  thing  of  wonder  and  amazement  that  a  medical  man 
who  has  been  studying  the  case  and  preparing  himself  for 
testifying  in  regard  to  it,  the  retained  advocate  of  his  client, 
should  not  be  able  to  recollect  a  single  violent  expression 
made  use  of  by  her  during  a  period  of  three  months?  It  is 
a  little  steep.  But  Dr.  Trask  is  brought  in  to  repair  damages 
afterwards  and  then  he  testifies  to  that  which  is  as  utterly 
inconsistent  with  his  former  evidence  as  anything  possibly 
could  be;  to  show  that  the  defendant  in  her  violence  wants 
to  murder  both  her  mother  and  her  child.  He  has  already 
sworn  that  she  never  used  an  expression  of  violence  toward 
her  child.  He  has  sworn  that  he  cannot  answer  to  a  single 
violent  expression  that  she  ever  used,  and  that  he  cannot 
designate  a  single  person,  toward  whom  she  ever  used  any 
violent  language.  But  four  or  five  days  afterward  he  comes 
upon  the  stand  and  he  swears  that  he  had  heard  her  time 
and  time  again  and  over  and  over  again  threaten  to  take 
her  mother's  life  if  her  mother  said  that  there  was  insanity 
in  the  family.  And  what  is  more  monstrous  than  that  we 
hear  him  testify  again  in  relation  to  the  child,  that  she  had 
threatened  that  child's  life  from  twenty  to  thirty  times 
during  the  period  of  the  time  that  he  was  in  attendance  upon 
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her;  that  she  said  she  had  an  almost  irresistible  desire  to 
take  the  child's  life,  to  destroy  it.  And  yet  he  did  not 
attempt  to  save  it  or  to  caution  her  or  any  one  against  hav- 
ing the  child  there,  nor  to  caution  the  authorities  or  any  one 
else  against  the  disposition  and  temper  of  this  maniac 
mother.  Were  I  on  the  jury  I  should  put  the  most  mild  and 
charitable  interpretation  upon  it  and  I  should  say  that  the 
man's  sympathy  for  the  defendant  had  run  away  entirely 
with  his  judgment,  his  memory  and  his  brain. 

I  regard  Dr.  Tucker's  testimony  as  utterly  valueless;  he 
was  not  a  physician  in  attendance  and  all  there  is  about  it 
is  that  Mr.  Cook  supposes  him  a  case  and  goes  through  a 
theory  in  regard  to  his  defense  about  a  broken  hearted 
woman  who  had  been  seduced  under  promise  of  marriage 
and  all  that  sort  of  thing,  representing  everything  in  the 
strongest  possible  light  in  favor  of  the  defendant  and  then 
assuming  that  all  his  theories  and  statements  were  true  and 
asks  him,  "Supposing  that  to  be  the  case  would  not  you 
think  the  woman  insane?"  The  doctor  says  ''Yes."  Then 
I  say,  ''Suppose,  doctor,  that  the  circumstances  were 
changed  would  not  your  opinion  be  changed?"  He  replies, 
"yes,  sir,  that  might  very  easily  be".  That  is  the  end  of 
Dr.  Tucker,  that  is  all  there  is  of  him.  And  then  in  regard 
to  Dr.  Dean,  there  is  no  more  in  regard  to  him.  That  is  all 
there  is  of  the  medical  testimony.  This  testimony  of  experts 
has  figured  a  great  deal  in  courts  of  justice  and  a  great 
deal  of  consideration  has  been  given  from  time  to  time  to 
that  subject  by  judicial  authorities  and  the  result  of  it  after 
all  is  this,  that  on  this  matter  of  examining  experts,  it  very 
frequently  happens  that  their  examination  tends  more  to 
confuse  and  perplex  a  court  and  jury  than  it  does  to 
enlighten  them.  It  is  no  uncommon  thing  to  have  a  dozen 
experts  called  upon  in  regard  to  a  certain  state  of  facts  and 
on  one  side  of  the  case  they  will  swear  to  one  scientific 
theory  and  on  the  other  side  a  dozen  other  experts  will  swear 
to  an  entirely  opposite  scientific  theory  and  then  the  court 
and  jury  are  called  upon  to  decide  between  them.  Now  here 
is  an  authority  which  I  will  just  read,  a  few  words  from  a 
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very  able  article  on  this  same  subject  in  the  American  Law 
Eeview,  the  April  number,  1871. 

Mr.  Quint:  I  do  not  know  about  the  propriety  of  this  being 
read  before  the  jury.    Greenleaf,  I  think,  lays  down  the  doctrine — 

Mr.  Campbell:  How  is  it  that  the  gentleman  is  reading  from 
Greenleaf? 

Mr,  Quint:    That  is  a  law  book. 

Mr.  Campbell:    So  is  this  a  law  book. 

Mr.  Quint:  I  do  not  know  as  it  is.  You  are  holding  in  your 
hands  a  pamphlet  only. 

Mr.  Campbell:  Well,  one  is  bound  in  calf  and  the  other  is  not, 
that  is  the  only  difference. 

Mr.  Quint:  I  cite  from  Greenleaf 's  Evidence.  In  speaking  in 
the  text  of  professional  witnesses,  or  rather  of  experts,  and  dis- 
cussing who  may  be  examined  as  witnesses  with  reference  to  any 
question,  then  comes  this  note  which  says,  "But,  professional  books 
or  books  of  science  are  not  admissible  to  be  read."  If  this  is  an 
adjudicated  case  he  is  about  to  read,  if  it  is  a  case  that  has  been 
tried  in  Court  and  determined  then  of  course  there  is  no  objection 
to  the  counsel  referring  to  or  using  it  in  his  argument. 

Mr.  Campbell:    It  is  a  series  of  adjudicated  cases. 

The  Court:  I  understand  it  is  written  by  a  jurist  and  referring 
to  different  cases,  if  it  is  the  article  which  I  have  read. 

Mr.  Campbell:  That  is  exactly  what  it  is  and  this  American 
Law  Review  is  a  work  of  standing  which  is  read  in  all  the  Courts 
as  your  Honor  well  knows.  It  is  a  standard  publication  and  one 
that  is  constantly  referred  to  both  in  District  Courts  and  the 
Supreme  Court  and  all  over  the  United  States.  It  is  perfectly 
absurd.  Nobody  ever  heard  of  a  lawyer  being  interrupted  when  he 
was  reading  Greenleaf  in  the  course  of  a  trial. 

Mr.  Q,uint:     That  is  a  law  book. 

Mr.  Campbell:    Well,  is  not  this  a  law  book? 

Mr.  Quint:  I  might  go  out  and  get  some  blue  covered  or  yellow 
covered  literature,  rather,  and  read  that  to  the  jury  with  the  same 
propriety. 

Mr.  Campbell:  You  can  bring  in  any  covered  literature  you  please 
and  I  think  that  yellow  covered  literature  is  exactly  applicable  to 
the  trial  of  this  case,  because  nowhere  except  in  yellow  covered 
literature  can  the  principles  upon  which  this  defense  is  based  be 
found  indorsed. 

The  Court:     I  will  allow  you  to  read  the  book. 

(Mr.  Campbell  reads  from  page  439  American  Law  Review,  1871): 

So  much  then,  gentlemen,  for  the  testimony  of  these  ex- 
perts. The  nurse  is  called;  there  is  nothing  proven  by  her 
throughout  her  testimony  with  the  exception  of  that  which 
might  very  easily  happen,  which  both  their  own  chosen  phy- 
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sicians  say  might  happen  to  a  person  in  the  full  possession 
of  his  senses  originally,  who  had  committed  a  deed  of  horror 
and  who  labored  under  the  excitement  incident  to  that  con- 
dition. She  bit  two  tumblers.  All  these  hysterical  per- 
formances are  just  what  you  would  see  in  a  person  of 
violent  passions  who  has  committed  a  horrible  deed,  who 
began  to  appreciate  its  possible  consequences  and  results; 
who  saw,  when  the  excitement  was  over  and  the  reaction 
began  to  set  in,  the  gallows  stare  her  in  the  face.  It  was 
natural  as  the  sequence  of  the  savage  excitement  of  this 
woman  at  the  time  of  the  murder.  And  when  Dr.  Trask 
himself  went  there  in  the  first  instance  during  the  very  flush 
of  this  excitement,  when  he  made  his  inspection,  then  being 
without  fee,  then  not  being  retained,  he  said  himtself  that 
it  was  all  a  sham  and  so  told,  not  only  the  officers  of  the 
prison,  but  other  persons  outside,  his  opinion  in  relation  to 
it.  With  regard  to  Dr.  Lyford's  testimony.  There  is  one 
thing  in  the  testimony  which  has  some  little  significance.  He 
told  you  that  at  the  time  of  the  commission  of  this  offense, 
she  had  spoken  of  her  condition  at  certain  periods;  that  she 
had  then  suffered  a  great  deal  of  pain,  that  she  then  was, 
as  he  describes  it,  in  this  incoherent  condition  of  mind.  But 
he  goes  on  to  state  substantially  that  she  was  not  so  at  the 
time  that  this  shooting  occurred  on  that  day  or  the  day 
before. 

Q.  Had  she  been  confined  to  her  bed  at  all  at  any  time  within  the 
two  weeks  prior  to  the  shooting?  A.  Not  in  the  general  acceptation 
of  being  confined  to  the  bed.  There  were  certain  times  of  the  day 
when  she  was  unable  to  be  out  of  her  room,  in  which  she  was 
suffering  most  acute  pain  in  consequence  of  nervous  excitation. 

Q.  And  then  she  was  not  fit  to  go  out?    A.  No,  sir. 

Q.  The  times  she  was  suffering  so  much  from  nervous  irritability, 
she  was  not  in  a  condition  to  go  out  shopping?  No,  sir;  not  these 
peculiar  times;  she  was  not,  by  any  means. 

Q.  Was  she  at  any  time  two  weeks  previous  to  this  shooting? 
A.  O,  yes;  a  lady  has  to  be  very  sick  that  can  not  go  shopping. 

Q.  Say  from  the  1st  to  the  3d  of  November,  was  she  at  any  time 
so  sick  that  she  could  not  go  out  shopping.  A.  I  many  times  made 
that  a  special  injunction  upon  her,  to  go  out,  even  at  her  disin- 
clination. 
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That  is  the  statement  of  her  own  chosen  witness.  And  it 
is  corroborated  by  the  fact  that  we  have  shown  affirmatively 
that  on  that  very  day  she  was  engaged  in  business  transac- 
tions; that  she  went  down  to  Mr.  Dore,  discussed  with  him 
the  investment  of  $40,000,  which  she  then  had  in  the  bank, 
and  discussed  with  him  the  question  of  a  lease  which  she 
was  about  to  make  of  a  lot  belonging  to  her  child ;  went  and 
discussed  the  dry  goods  question  in  the  Ville  de  Paris;  went 
into  Mr.  Gray's  music  store,  and  got  a  receipt  for  her  piano; 
and  that  she  transacted  business  in  all  those  places  with  as 
much  calmness  and  coolness  as  usual ;  that  there  was  nothing 
nervous,  nothing  peculiar,  nothing  excitable  in  her  manner; 
and  that,  although  she  came  that  day  in  contact  with  several 
persons  on  matters  of  business,  there  was  not  this  nervous 
excitability  or  irritability  which  could  not  have  existed  with- 
out exciting  the  attention  at  least  of  some  of  those  persons. 

Now,  this  is,  I  think,  the  sum  and  substance  of  all  the  tes- 
timony in  reference  to  actual  insanity,  or  the  pretext  of  it. 
That  is  the  testimony  directly  offered  by  the  defense. 

But  if  we  go  beyond  the  shallow  views  of  these  so-called 
experts — if  we  go  beyond  the  evidence  of  persons  who  upon 
that  day  saw  the  defendant  and  saw  her  condition,  and  if 
we  take  the  question  of  sanity  and  view  it  in  another  light; 
if  we  consider  the  testimony  which  has  been  given  on  her 
behaK  here  in  relation  to  her  sanity,  and  contrast  it  with  the 
exhibition  of  sanity  or  insanity  which  she  has  herself  given, 
we  will  find  that  the  fine  spun  theories  of  her  doctors  are  at 
once  blown  to  the  four  winds  of  heaven. 

Gentlemen,  before  the  defendant  was  put  upon  the  stand, 
what  was  the  impression  which  had  been  made  upon  your 
minds,  assuming  that  you  believed  the  evidence  of  the  medi- 
cal men?  Why,  gentlemen,  you  would  have  supposed  that 
there  was  a  weak,  worn-out,  feeble,  dying  woman,  without 
either  physical  or  mental  strength ;  that  her  mind  was  a  most 
perfect  wreck ;  that  she  had  lost  thought,  memory — the  power 
of  collecting  ideas  and  of  transmitting  them  to  others;  that 
she  was,  in  point  of  fact,  a  mere  mental  wreck. 

It  was  unfortunate  for  this  wise  theory  of  her  wise  men 
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that  they  placed  her  upon  the  stand.  Have  you  ever  seen 
upon  the  stand  a  sharper  female  witness?  One  of  more 
ready  resources?  One  who  could  invent  a  lie  more  rapidly 
and  more  plausibly,  and  tell  it  with  a  better  grace?  A 
woman  more  thoroughly  prepared  to  vindicate  and  defend 
herself  at  all  points?  If  you  have,  I  have  not.  Have  you 
seen  any  symptoms  of  insanity  there,  except  that  insanity 
which  always  accompanies  and  is  a  part  of  crime?  That 
species  of  moral  insanity  which  is  not  legal  insanity  at  all, 
but  which  is  simply  moral  pollution.  That  is  the  only  kind 
of  insanity  that  I  have  seen  symptoms  of  exhibited  by  her 
in  this  trial.  Does  her  memory  fail  her  in  regard  to  dates — 
in  regard  to  transactions  with  which  she  has  had  anything 
to  do — in  regard  to  persons  with  whom  she  has  not  had  any 
dealings?  In  regard  to  anything,  except  a  sort  of  failure 
of  memory  just  at  the  time  of  this  shooting?  and  lasting,  as 
she  says,  for  some  little  time  afterwards.  Why,  this  weak 
and  shattered  mind — this  woman  whom  they  tried  to  per- 
suade you  is  and  has  been  for  a  long  time  a  maniac,  and  not 
in  possession  of  her  right  senses,  has  shown  more  ability,  and 
more  capacity,  and  more  power,  and  more  genius,  than  all 
the  people  put  together  who  have  been  called  on  to  prove  her 
insanity.  I  will  not  say  she  has  shown  more  than  her  coun- 
sel, because  that  would  not  be  polite. 

Gentlemen,  observe  this:  This  is  not  a  broken-hearted 
woman,  who  is  insane  and  does  not  know  where  she  is  wan- 
dering, and  who  has  an  indefinite,  vague  idea  of  having  been 
on  Kearny  Street.  She  turns  out  to  have  been  out  shopping, 
and  to  have  gone  to  see  whether  her  money  was  invested; 
and  to  have  discussed  the  question  as  to  whether  she  could 
get  twelve  per  cent,  instead  of  ten  for  the  sum  of  $40,000, 
and  to  have  inquired  about  the  lease  of  her  child's  lot.  The 
last  thing  that  ever  enters  into  the  mind  of  a  person  in  the 
condition  in  which  this  woman  describes  herself  to  have 
been,  would  be  any  matter  of  business.  Her  whole  thoughts, 
her  whole  mind,  her  whole  being,  would  be  engrossed  with 
the  single  topic — the  subject  of  her  delusion.  It  could  not 
be  possible  to  wander  forth  upon  other  subjects  or  on  other 
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things.  And  yet  you  do  find  her,  with  all  the  accuracy  of 
the  strictest  business  man,  negotiating  for  a  dress,  finding 
the  price  too  high,  bargaining  with  Maurice  Dore,  and  get- 
ting her  receipt  from  Mr.  Gray.  All  this  without  any 
unusual  appearances,  at  the  time  when  she  tells  you  that  the 
tumult  of  her  soul  was  so  great  that  she  can  not  recollect 
where  she  was  during  the  day. 

If  she  had  been  in  the  condition  of  mind  that  she  now 
describes,  it  is  utterly  impossible  that  those  men  could  not 
have  noticed  it.  That  delusion — that  mania — that  fearful 
bewilderment  of  mind  would  have  stamped  itself  on  every 
feature  of  her  face,  and  have  marked  the  lines  of  it  so 
clearly  that  the  most  unobservant  of  men  could  not  have 
failed  to  perceive  it.  The  thing  is  a  sham,  a  mockery  and 
a  delusion.  She  well  knew  that  day — and  every  day,  and  at 
the  moment  of  firing  the  fatal  shot,  precisely  what  she  was 
about.  But  she  was  carried  on  by  unrestrained,  violent,  vin- 
dictive, remorseless  passion.  She  was  regardless  of  the  result 
to  herself,  as  most  murderers  are  who  murder  for  purposes 
of  revenge.  In  a  very  large  proportion  of  eases  of  murder 
which  are  committed  from  motives  of  passion,  hatred  and 
revenge,  the  murders  are  committed  openly  and  publicly. 
The  tumult  of  passion — its  influence  and  power  over  the  mind 
are  so  great — the  feeling  of  hatred,  vindictiveness  and  malice 
is  such,  as  to  carry  the  party  beyond  all  consideration  of 
prudence.  And  offenses  of  that  kind,  where  the  intellect  is 
as  clear  as  it  ever  was,  are  of  constant,  or  at  least  very  fre- 
quent occurrence.  The  mere  fact  that  crime  is  committed 
in  open  day  is  no  excuse  for  crime. 

I  have  called  your  attention  to  that  branch  of  the  case 
as  briefly  as  I  could.  I  will  now  call  your  attention  to  the 
next  branch  of  the  defense.  Mark  you,  gentlemen,  if  this 
defense  is  a  fraud,  gotten  up  by  this  defendant — if  what 
she  alleges  as  to  the  cause  which  led  to  her  insanity,  did  not 
exist ;  if  it  was  her  clear  invention,  why,  then,  you  can  come 
to  no  other  conclusion  than  that  this  woman  has  invented  the 
story  for  the  purpose  of  exonerating  herself  from  the  guilt 
which  attaches  to  her  crime.     If  her  whole  narrative  of 
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lier  first  acquaintance  with  Mr.  Crittenden  is  invented  for  the 
purpose  of  creating  outside  sympathy  on  her  behalf,  it  is  not 
the  act  of  an  insane  person;  but  it  is  the  act  of  a  great 
criminal,  who,  having  committed  an  enormous  crime,  seeks 
to  cover  up  that  crime  by  the  invention  of  an  enormous  lie. 
How  is  it  possible  for  anybody  to  believe  the  very  first  step 
in  this  narrative  of  hers  about  her  intimacy  with  Mr.  Crit- 
tenden? She  says  that  Mr.  Crittenden  came  there  in  the 
fall  of  1863,  shortly  after  she  had  opened  the  Tahoe  House; 
that  she  there  formed  his  acquaintance;  that  he  represented 
himself  to  be  a  single  man;  that  he  courted  her  as  a  single 
men;  that  he  became,  in  the  course  of  two  or  three  months, 
engaged  to  her  as  a  single  man ;  that  she  continued  to  believe 
him  a  single  man  for  a  period  of  one  year  after  the  forma- 
tion of  their  acquaintance  and  the  commencement  of  the 
courtship. 

The  very  first  thing  that  strikes  one  in  this  story  is  its 
improbability.  Here  was  Mr.  Crittenden,  a  man  well  known, 
embarked  in  a  profession  which  makes  its  members  the  sub- 
ject of  continual  discussion;  whose  members  are  well  and 
widely  known  in  every  community  into  which  they  enter. 
Virginia  City  in  those  days  was  not  a  large  city,  and  is  not 
yet.  It  was  a  place  where  everybody's  business  was  about 
as  well  known  to  everybody  else  as  in  any  other  place  in  the 
country.  Mr.  Crittenden  was  a  prominent  lawyer;  brought 
in  contact  constantly  with  people  in  all  classes  of  society; 
whose  name  was  to  a  great  extent  in  the  mouths  of  the 
people.  To  say  that  a  woman  to  whom  he  was  paying  these 
attentions  could  be  ignorant  of  the  fact  of  his  being  a  mar- 
ried man,  and  could  have  continued  so,  is  on  its  face  an 
absurdity.  The  first  thing  that  an  ordinary  woman  would 
do  where  a  man  commenced  to  pay  her  attention,  and  where 
he  was  escorting  her  about,  and  prominently  in  attendance 
upon  her,  would  be  to  inquire  about  him. 

Her  friends  would  say,  ''Well,  Mr.  Crittenden  appears  to 
be  paying  you  a  great  deal  of  attention;  how  is  it?"  Some 
of  them  would  certainly  know  that  he  is  a  married  man,  and 
would  say,  **How  is  it  you  are  receiving  these  attentions  from 
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a  married  man  ? "    Is  it  possible  that  slie  could  have  remained 
in  ignorance  of  his  being  a  married  man? 

Besides,  it  is  impossible  to  believe  that  Mr.  Crittenden  ever 
would  have  been  guilty  of  such  an  act  of  consummate  folly 
as  to  tell  this  woman  that  he  was  an  unmarried  man ;  because 
the  proof  to  the  contrary  would  be  so  great,  it  would  be  so 
obvious.  It  was  a  fact  that  in  its  nature  could  not  be  con- 
cealed. 

Again,  Mr.  Crittenden  goes  there  in  November.  On  the 
4th  of  February  (his  son  having  preceded  him  by  three  or 
four  weeks) — ^his  wife  goes  there;  and  from  the  4th  of  Fer- 
ruary  to  the  29th  of  June  Mr.  and  Mrs.  Crittenden  kept 
house  in  Virginia  City;  Mr.  Crittenden  being  at  home  every 
night,  sleeping  at  his  own  home,  and  with  his  own  wife,  going 
about  on  the  public  streets  publicly  with  his  own  wife.  And 
yet  this  woman  never  found  out  that  Mr.  Crittenden  was  a 
married  man!  Why,  gentlemen,  there  is  not  a  man  on  earth 
who  is  idiot  enough  to  believe  that  story.  There  is  not  the 
slightest  shadow  of  a  foundation  for  it.  It  has  been  invented 
since  his  death.  His  tongue  is  silenced;  he  can  not  speak 
for  himself  here  to-day. 

It  is  said  it  was  impossible  for  this  woman  to  have  kiUed 
Mr.  Crittenden,  because  she  loved  him;  because  her  attach- 
ment to  him  was  of  such  an  extraordinarily  violent  char- 
acter that  it  actually  crazed  her  brain  and  made  her  take 
the  life  of  her  best  beloved. 

She  has  told  you  herself  that  she  loved  him  better  than 
life,  and  that  she  stiU  loves  him  better  than  life — and  yet, 
is  it  not  the  most  extraordinary  thing  on  earth  that  she, 
who  in  life  loved  him  above  all  others,  whose  love  for  him 
led  to  insanity — that  she,  of  all  women  in  the  world,  the 
most  loving  and  affectionate — she,  according  to  Mr.  Cook, 
the  most  sincere  mourner  over  his  grave,  has  been  three 
weeks  here,  through  her  counsel,  her  witnesses,  and  her 
correspondence,  striving  in  every  possible  manner  to  blacken 
and  degrade,  and  subject  to  ignominy  and  insult,  the  mem- 
ory of  the  man  whom  she  thus  loved? 

Why,  gentlemen,  it  is  a  part  of  the  play.     Had  she  enter- 
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tained  the  affection  which  she  has  professed,  had  there  been 
one  spark  of  real  feeling  left  in  that  savage  heart,  she  would 
rather  have  walked  forth  a  thousand  times  to  the  gallows 
than  have  subjected  his  memory  to  the  fearful  ordeal  to 
which  it  has  been  put  here.  Every  weakness,  every  error  of 
his  life — aye,  the  one  great  error  of  that  life,  in  other 
respects  noble  and  honorable — dragged  forth  to  the  public 
gaze,  and  published  all  over  the  world;  the  man's  memory 
degraded  and  dishonored  by  her  who  says  she  loved  him 
best.    Do  you  believe  it? 

I  now  come  to  the  next  stage  in  the  drama.  Mr.  Critten- 
den, it  seems,  promised  to  marry  her.  So  she  says.  Accord- 
ing to  her  idea  they  were  married  when  they  were  bom.  But 
the  engagement  she  here  speaks  of  is  an  earthly  marriage;  a 
marriage  according  to  the  absurd  ideas  which  the  ignorant 
barbarians  of  the  present  day  entertain;  a  marriage  accord- 
ing to  the  forms  of  law;  a  marriage  which  we  generally 
suppose  is  sanctioned  by  decency  and  public  respect.  An 
engagement  of  that  kind  was  entered  into,  she  says,  with 
this  man,  she  supposing  him  to  be  then  unmarried. 

Gentlemen,  she  is  very  careless  on  the  subject  of  marriages. 
She  has  married  four  husbands  according  to  these  miserable 
earthly  enactments,  and  she  has  married  one  according  to  the 
laws  of  God ;  but  she  was  in  no  condition  at  the  time  of  this 
alleged  marriage  contract  to  marry  anybody  according  to  the 
forms  of  human  law;  that  is,  without  going  to  Utah.  She 
was  then  the  wife  of  Mr.  Grayson.  She  says  she  did  not 
know  it.  I  will  prove  to  you,  by  her  own  handwriting,  that 
she  knew  it  perfectly  and  thoroughly — that  when  she  went 
to  New  Orleans,  where,  as  she  says,  she  discovered  it  through 
Bob  Mitchell.  Bob  went  to  the  records — ^that  is  her  story — 
and  in  that  way,  to  her  utter  astonishment,  she  discovered 
that  she  had  not  been  divorced,  and  that  it  was  necessary, 
in  order  to  be  divorced,  to  threaten  a  prosecution  against 
somebody  else  for  bigamy.  She  had  lost  sight  of  her  higher 
law  theory  then ;  she  had  not  inquired  whether  Tom  Grayson 
had  met  his  affinity,  and  had  made  a  higher  match  than  an 
earthly  one  or  not,  but  she  threatens  him  with  a  common, 
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vulgar  prosecution  for  bigamy  unless  he  will  get  a  divorce 
for  her. 

Unfortunately  for  her,  her  correspondence  shows  a  dif- 
ferent state  of  facts.  Here  she  writes,  on  the  first  of  May, 
1869,  from  New  Orleans,  to  Mr.  Crittenden: 

"I  have  taken  great  care  not  to  be  known  as  Mrs.  G n." 

Why,  if  she  had  been  divorced  from  Mr.  Grayson  when  she 
married  Colonel  Fair  in  1859,  ten  years  afterward — she  had 
been  married  in  the  meantime  to  a  second  husband,  and  her 
third  husband  had  died — ^what  necessity  was  there  for  her, 
ten  years  afterward,  to  be  careful  not  to  be  known  as  Mrs. 
Grayson? 

Then  she  writes:  "I  simply  wrote  a  letter  to  Tony  Grayson  stat- 
ing the  case  and  what  I  wished  Tom  to  do,  and  if  he  failed  to  do 
so,  that  I  would  immediately  have  proper  steps  taken  and  have 
him  arrested." 

Now  do  you  believe  that  woman  did  not  know  all  about  the 
existence  of  this?  If  she  had  made  any  sudden  discovery, 
how  would  her  letter  have  run?  It  would  not  have  been 
worded,  "I  have  taken  great  care  not  to  be  known  as  Mrs. 
Grayson."  But  she  would  have  said,  "To  my  horror  and 
amazement  I  have  just  discovered  that  I  was  not  absolutely 
divorced  from  Mr.  Grayson.  I  have  discovered  that  his 
lawyer  neglected  to  have  a  final  decree  entered  in  that  case, 
and  I  have  taken  immediate  steps  to  have  it  done."  She 
would  not  have  assumed  the  fact  to  be  known  to  both  herself 
and  Mr.  Crittenden ;  she  would  not  have  undertaken  to  write 
a  letter  to  this  man's  uncle,  threatening  him  with  a  prosecu- 
tion for  bigamy  if  he  did  not  go  and  get  a  divorce  for  her. 

When  the  defendant  was  on  the  stand  she  was  a  little  too 
fast  with  regard  to  those  divorces.  She  had  all  those  papers ; 
Mr.  Crittenden  got  them  for  her.  Mr.  Crittenden  gave  them 
to  her;  she  had  them  all.  We  asked  her  to  produce  that 
record  and  those  papers  and  she  failed  to  do  it.  She  does  not 
deny  that  she  has  them;  she  has  sworn  that  she  has  them, 
but  she  dare  not  produce  them  for  inspection.  We  show  this 
woman  married  to  Grayson;  she  shows  no  divorce;  she  was 
a  married  woman  when  she  professed  to  become  engaged  to 
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Mr.  Crittenden.  She  had  then  a  living  husband  from  whom 
she  was  never  divorced  certainly  before  May,  1869 ;  whether 
after  that  or  not  God  only  knows. 

That  then  is  the  second  falsehood  in  this  matter.  She 
could  not  have  been  engaged  because  she  was  not  capable  of 
being  engaged  to  Mr.  Crittenden  at  that  time;  she  was  a 
married  woman  and  she  knew  it.  And  her  denial  that  she 
did  know  it  here  upon  this  stand  when  her  life  is  at  stake, 
will  not  weigh  one  feather  against  the  intrinsic  evidence  of 
her  own  letter  and  against  the  established  fact  that  she  was 
a  married  woman  and  that  her  husband  is  still  living,  and 
the  total  want  or  absence  of  any  proof  of  a  divorce  or  legal 
severance  of  the  bonds  of  marriage  between  them.  Though  in 
her  letters  she  often  claims  that  Mr.  Crittenden  has  made 
a  promise  to  marry  her,  yet  Mr.  Crittenden  never  in  any 
letter  of  his  acknowledged  the  existence  of  such  promise  on 
his  part.  It  is  true  in  one  letter  he  tells  her — and  it  is 
greatly  to  be  regretted  that  he  ever  suffered  himself  to  pen 
such  lines — that  in  the  sight  of  God  she  is  his  wife  as  much 
as  if  they  had  stood  up  before  a  priest  and  had  been  mar- 
ried according  to  the  forms  of  law.  To  his  mistress  he  in- 
dulges in  this  kind  of  hifalutin  nonsense,  that  she  is  as 
much  wife  as  though  they  had  stood  up  and  been  legally 
married.  But  neither  of  them  were  in  a  position  to  marry 
legally.  He  was  a  married  man,  she  was  a  married  woman. 
They  both  thoroughly  understood  their  respective  relations. 
And  it  was  to  be  only  a  breach  of  every  law  of  morality, 
of  every  law  of  right  and  everything  that  is  really  proper, 
decent  and  moral  in  the  relations  of  human  society,  that 
Mr.  Crittenden's  relations  with  his  family  could  have  been 
severed. 

I  do  not  believe  he  ever  meant  to  sever  them;  the  fair 
inference  from  his  entire  correspondence  is  that  he  never 
did  intend  to  do  so.  I  think  he  never  promised  her  to  do  so, 
except  in  this:  that  he  may  have  promised  at  some  time,  in 
the  height  of  his  infatuation,  to  abandon  his  family  after  he 
had  made  a  fortune  sufficient  to  support  them,  and  live  with 
her ;  that  is  possible,  but  no  further. 
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One  thing  is  perfectly  clear :  he  could  not  promise  to  marry 
because  he  was  a  married  man  and  she  was  a  married  woman. 
It  is  perfectly  clear  that  he  did  not  abandon  his  family ;  that 
for  a  while  he  sent  her  away  on  account  of  his  family  his 
letters  prove  beyond  all  controversy.  She  says  that  she  was 
his  wife  and  that  he  was  permitted  by  her  consent  to  eat  his 
meals  with  his  family;  but  that  so  far  as  the  relation  of 
husband  and  wife  was  concerned,  it  was  by  mutual  agree- 
ment out  of  respect  to  Mrs.  Crittenden ;  that  he  was  not  to 
sleep  in  the  same  house  with  her,  and  that  he  did  all  along 
occupy  separate  apartments. 

Now  if  it  should  turn  out  on  investigation  of  her  letters 
that  that  nice  little  theory  is  an  absolute  and  deliberate  false- 
hood ;  that  she  knew  perfectly  well  that  Mr.  Crittenden  lived 
with  his  family  until  the  night  she  followed  him  up  there  after 
he  had  been  at  her  residence,  was  living  in  his  own  house  and 
sleeping  with  his  own  wife,  you  will  see  at  once  that  this  is 
only  one  additional  lie  in  a  series  of  falsehoods  invented  by 
this  defendant  for  the  purpose  of  giving  a  false  gloss  and 
coloring  entirely  to  her  relations  with  Mr.  Crittenden. 

Here  are  extracts  from  one  of  those  letters  written  in  1865 
or  1866.  I  shall  not  read  all  the  nonsense  and  sickly  senti- 
ment and  disgraceful  trash  that  it  contains: 

"Oh!  my  darling — ^my  darling!  How  can  you  do  me  so  much  in- 
justice as  to  doubt  my  love.  How  could  I  write  except  that  I  love 
you — and  this  I  always  said — this  I  could  say  without  letting  you 
see  how  bitterly  I  felt  at  being  kept  from  you  by  her.  I  promised 
myself  not  to  reproach  you.  What  does  that  mean?  It  simply 
means  this — I  promise  not  to  reproach  you  for  having  sent  me 
away  on  account  of  your  family.  And  her  presence  with  you — 
for  your  consenting  to  sleep  with  her,  when  you  know  the  bitter, 
bitter,  galling  feeling  it  brings  to  my  heart." 

A  remonstrance  of  this  woman  to  a  husband  for  sleeping 
with  his  own  wife — the  mother  of  seven  loving  children — to 
whom  he  had  been  united  for  upwards  of  twenty-five  years. 
''It  was  a  bitter,  galling  feeling"  to  her  that  this  husband 
should  presume  to  be  so  audacious  as  to  sleep  with  his  own 
wife!  ''Bitter,  galling  feeling,"  indeed!  Yes,  it  was  a  bitter, 
galling  feeling,  which  prompted  her  in  her  murderous  rage 
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to  point  that  pistol  at  him  and  take  his  life.  Kind  on  her 
part  was  it  not,  that  she  should  never  urge  a  man  to  send  his 
wife  to  the  right  about  and  to  turn  her  children  into  the 
streets,  I  suppose. 

"But,  darling,  I  am  trying  to  banish  all  doubts  and  dismiss  them 
from  my  heart.  It  is  very  hard  to  do,  when  I  know  that  night 
after  night  you  are  sleeping  beside  another  woman.  It  seems  to 
me  that  you  might  have  made  her  choose  between  you  and  the 
furniture." 

"Might  have  made  her  choose  between  you  and  the  furni- 
ture!" Oh,  shame!  Oh,  horror!  Is  it  not  wonderful;  is  it 
not  amazing,  that,  when  that  infatuated  dead  man  read  those 
lines,  he  did  not  then  feel  the  veil  drop  from  his  eyes;  that 
he  did  not  then  see  the  enormity  of  this  woman's  true  char- 
acter, and  that  he  did  not  at  that  moment  and  forever  drive 
the  vicious  wanton  from  his  heart?  There  is  not  in  the 
annals  of  human  correspondence  a  letter  more  infamous  or 
more  disgraceful  than  that  which  the  counsel  has  called  upon 
me  to  read.    Let  us  see  if  there  is  any  more  of  it. 

"Then  if  she  insisted  upon  despoiling  my  house,  and  almost 
everything  in  the  shape  of  furniture,  which  I  held  sacred,  then 
you  ought  to  have  remained  mine — all  mine." 

In  other  words,  there  was  to  be  an  unheard  of  division  of 
property  in  the  household.  His  wife  was  to  take  the  furni- 
ture, and  she  was  to  take  the  husband. 

"Do  you  think  I  could  ever  wish  any  portion  of  the  furniture 
back  in  those  rooms  after  she  has  desecrated  it  with  so  much 
wrangling." 

Insolence  upon  insolence!  Infamy  piled  on  infamy!  The 
hand  that  wrote  that  letter  should  have  palsied  at  that  in- 
stant. The  heart  that  conceived  such  sentiments  as  those  is 
not  a  human  heart — it  has  nothing  human  about  it.  The 
woman  who  could  write  such  a  letter  as  that  would  commit 
any  crime  on  earth.  To  her,  murder  in  the  gratification  of 
her  passions  would  be  a  venial  pastime,  a  simple  matter  of 
amusement.  A  more  heartless,  more  degraded,  more  infamous 
letter  never  was  written  by  any  human  being. 


284  XV.     AMERICAN  STATE  TRIALS. 

"Let  her  take  it  all — the  dear  old  bed,  the  chairs  in  which  you 
have  held  me  in  your  arms.  Yes,  let  her  take  them.  She  can't 
take  your  heart,  and  she  shan't  take  your  happiness.  We  will  con- 
secrate the  new  furniture, 

"Now,  answer  me  candidly,  darling — do  you  think  your  dear 
body  will  or  can  ever  seem  so  purely  and  entirely  mine,  as  before 
it  rested  upon  the  same  bed  with  another?" 

Her  idea  of  consecration  is  a  little  different  from  that  whieli 
is  generally  received  in  Christian  communities. 

"You  shall  kiss  me  in  every  corner  of  each  room,  hold  me  in  your 
arms  in  each  chair,  lie  by  me  on  the  sofa,  hang  over  me  at  the 
piano,  and  sleep  with  me  in  the  bed.  There,  I  defy  her  to  pre- 
vent it,  you  darling.  God  bless  you,  my  darling — don't  doubt  me 
again." 

Had  not  he  been  blinded  by  the  most  extraordinary  in- 
fatuation, he  never  would  have  doubted  her,  for  he  would 
have  read  her  true  character  in  every  line  of  that  letter,  and 
he  would  have  fled  from  her  as  he  would  from  a  pestilence. 

She  says  that  she  met  him  as  a  single  man,  and  so  believ- 
ing, that  her  affections  became  engaged  to  him.  There  is  a 
mass  of  correspondence  here,  involving  about  three  or  four 
hundred  letters  from  her.  There  is  no  pretense,  in  any  one  of 
those  that  any  such  fact  as  that  ever  did  exist.  While  many 
of  the  letters  contain  upbraidings  for  breach  of  promises  of 
various  kinds,  there  is  no  allusion  or  pretense  in  that  corres- 
pondence, from  first  to  last,  that  she  ever  regarded  him  as  a 
single  man,  that  she  ever  became  engaged  to  him  as  a  single 
man,  or  that  she  ever  believed  him  to  be  such. 

If  I  were  to  read  all  of  these  letters  they  would  weary  you 
to  death.  It  is  claimed  that  he  promised  several  times  to 
marry  her.  No  such  promise  can  be  found  anywhere  in  his 
letters.  He  never  admits  it;  he  never  asserts  it.  He  never 
says  in  one  of  those  letters,  ''at  a  certain  time  I  wiU  marry 
you;"  he  never  says,  "I  will  go  to  Indiana;"  he  never  says, 
"I  will  get  a  divorce  from  my  wife." 

On  July  8,  1865,  she  expresses  her  regret  for  her  banish- 
ment— she  regrets  her  banishment.  She  says  she  has  been 
sent  away  from  him  on  account  of  his  family.  This  woman 
has  got  this  man  infatuated  and  she  uses  every  art  of  woman 
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to  bring  him  back  to  her.     You  will  see  this  running  all 
through  this  correspondence. 

"Warm  Springs,  August  8t7i. 
We  decided  when  you  were  here  exactly  what  we  would  do  in 
the  future.  Now  tell  me  does  this  trouble  interfere  in  the  slightest 
with  our  arrangements?  Answer  me  fully,  candidly.  I  shall  not 
come  home  on  Saturday  unless  you  assure  me  that  your  determina- 
tion is  unaltered  with  regard  to  gratifying  me  and  satisfying  me 
in  a  few  matters,  viz:  You  will  not  leave  me  any  night  after  my 
arrival;  secondly,  you  will  have  but  one  suit  of  rooms  and  they  the 
same  old  rooms  at  my  house;  thirdly  you  will  have  only  one  so  long 
as  we  both  live.  So,  that  you  will  spend  the  night  upon  which  I 
arrive  with  me  and  all  and  every  night  with  me." 

There  is  not  a  word  of  marriage.  He  is  to  come  back  and 
live  with  her.  He  is  to  occupy  but  one  suit  of  rooms  and  he 
is  to  sleep  with  her  and  her  only  all  of  the  time ;  that  is  the 
agreement  so  far  as  that  matter  is  concerned,  and  he  is  to 
"love"  her  as  she  calls  it. 

This  letter  I  offer  as  an  illustration  of  some  of  the  consti- 
tuent part  of  this  woman's  character,  that  of  vanity. 

"Darling,  kneel  by  the  bed  on  "Wednesday  night.     You  will  have 
just  received  this  letter.    Listen  then,  I  will  be  by  your  side. 
Good-by,  my  poor  darling." 

The  next  is  a  letter  which  from  its  deep  malignity  and 
brutality  is  well  worthy  of  your  attention,  because  it  in  com- 
mon with  her  other  letters,  gives  the  most  perfect  key  to  the 
true  character  of  this  woman.  Here  she  says  it  sounds  ma- 
licious but  she  is  only  human  and  *4t  is  the  province  of 
angels  to  forget  and  forgive  and  I  don't  aspire  to  any  such 
perfection. ' ' 

God  knows  she  did  not.  She  would  not  be  here  today  if 
she  ever  had  aspired  to  such  perfection.  I  call  your  atten- 
tion to  the  infamous  malignity  displayed  in  this  letter — a 
proposition  on  her  part  to  another  woman's  husband  to  give 
her  a  bill  of  sale  to  their  furniture,  and  that  the  wife  shall 
know  it  and  she  is  determined  to  let  her  know  it;  and  she 
knows  it  must  sound  malicious.  I  should  think  that  if  she 
had  had  the  slightest  spark  of  human  feeling  left — if  she 
had  been  any  other  than  the  most  infamous  woman  on  earth 


286  XV.    AMERICAN  STATE  TRIALS. 

— she  never  could  have  penned  those  lines.  It  is  a  part  of 
this  correspondence  which  goes  to  show,  not  only  the  wicked- 
ness, the  debasement  of  mind  and  soul  which  characterizes 
this  woman  throughout,  hut  also  to  illustrate  the  intense 
malice  which  governs  her  composition,  which  is  the  leading 
feature  of  her  character. 

If  such  feelings  as  could  enter  the  heart  of  such  a  woman 
can  be  dignified  as  lOve,  then  the  word  love  cannot  be  deemed 
to  express  what  it  has  always  heretofore  been  supposed  to 
express.  Lust  should  be  the  general  signification  of  the  word, 
for  the  word  love  in  its  higher  and  holier  aspects  is  not  and 
cannot  be  understood  as  forming,  and  does  not  form,  any 
portion  of  such  a  nature.  Love !  Indeed !  A  woman  writing 
the  most  malignant,  degraded,  insulting  and  shameless  stuff 
to  a  married  man  and  talking  in  the  next  breath  about  love. 
She  never  understood  the  meaning  of  the  term. 

"Of  course  I  can  stand  a  brocatelle. "  I  should  think  she 
could — I  think  she  can  stand  a  good  many  things.  "All, 
everything  that  your  dear  heart  and  hand  provides  for  me 
will  appear  perfect  in  my  eyes." 

I  have  no  doubt  she  was  perfectly  willing  to  get  all  she 
could  of  him.  "While  she  was  keeping  this  infatuated  man 
perfectly  impoverished,  getting  rich  off  the  spoils;  while  he 
was  buying  furniture  for  her  one  day  and  she  was  selling 
it  the  next  and  pocketing  the  proceeds,  she  was  perfectly 
willing  to  accept  of  brocatelle  furniture,  or  clothing,  or  as 
the  notes  disclose,  coal  and  wood  or  anything  else  on  earth 
that  cost  money. 

"If  your  presence  can  give  relish  to  everything  will  it  not  make 
the  plainest  home  appear  a  palace?  Yes,  darling,  to  me  it  will 
appear  a  paradise  no  matter  what  it  is.  I'm  glad  you  like  our 
piano.    Does  Mr.  Munday  say  it  is  a  good  one?" 

Now  she  has  got  a  piano  out  of  him !  It  is  the  same  piano 
that  cost  $600  and  sold  afterwards  to  Gray  for  $500. 

"You  must  see  that  it  is  -well  protected  from  the  whitewash  and 
paint.  You  did  not  tell  me  what  you  have  done  and  intend  doing 
with  your  furniture.  I  want  to  know.  I  do  love  my  darling  better 
than  all  the  world — more  than  life — more  than  you — no!     I  won't 
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say  more  than  you  deserve,  for  you  are  goodness,  gentleness  itself, 
worthy  to  be  loved,  worshipped,  idolized,  just  as  I  idolize  you." 

She  idolizes  him  then.  She  was  receiving  brocatelles, 
pianos  and  sets  of  furniture.  She  was  reveling  in  luxury  and 
getting  rich,  while  he,  like  every  man  similarly  infatuated, 
was  traveling  on  the  road  to  ruin. 

From  the  next  letter  it  appears  that  she  wants  a  new  set  of 
furniture  and  she  reminds  him  that  she  is  a  mixture  of  storm 
and  sunshine.  I  do  not  know  where  the  sunshine  comes  in. 
It  seems  to  me  to  have  been  generally  storm.  That  she  is  a 
mixture  of  spitefulness  and  many  other  qualities  is  apparent 
indeed.  Here  is  a  woman  speculating  in  stocks  with  money 
in  the  bank,  getting  rich  off  of  this  man  and  yet  he  must 
buy  her  everything  she  wants  to  use.  And  she !  oh,  she  was 
not  a  mistress  with  any  mercenary  ideas,  no  lust  for  money. 
It  was  not  Mammon  she  was  after,  but  only  after  Crittenden. 
She  says: 

"Now  darling,  humor  me  in  this  because  I  know  myself  in  this 
matter  and  I  know  how  devilish  I  feel  whenever  I  think  even  of 
some  things  in  the  past." 

She  feels  devilish  whenever  the  wife  has — exercising  the 
blessed  influence  which  belongs  to  her  character  and  position 
— dissuaded  her  husband  from  committing  some  impropriety 
with  this  women;  whenever  for  good  and  virtuous  purposes 
she  has  sought  to  recall  him  from  the  path  of  error;  then 
and  every  time  down  to  the  last  fatal  shot,  this  woman  ' '  feels 
devilish"  thereat,  and  she  culminates  the  whole  transaction 
with  a  devilish  deed. 

"Wherein  she  accomplished  what  she  desired  in  defiance  of  my 
wishes." 

Great  God !  Is  this  woman  empress  of  the  world  ?  Are  hus- 
bands to  leave  their  wives  and  cast  off  their  obligations  to 
society,  to  abandon  their  children  and  prostrate  themselves 
at  her  feet,  submissive  to  her  will;  and  is  she  to  ''feel  devil- 
ish'* and  "act  devilish"  whenever  they  do  a  decent  act  or 
refuse  to  do  an  indecent  one?  I  ask  you  whether  in  the 
whole  history  of  bad  women  you  ever  read  anything  emanat- 
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ing  from  the  pen  of  any  one,  even  of  the  most  degraded  and 
debased  of  her  species,  which  for  horror  and  disgracefulness 
or  for  devilishness  and  infamy,  equals  at  all  or  rivals  in  any 
way  the  correspondence  of  this  most  abandoned  of  women. 
She  says,  "Now  darling  I  am  trying  to  be  good." 
That  is  her  idea  of  trying  to  be  good — to  try  to  separate 
the  husband  from  the  wife,  to  break  up  the  family  and  insult 
the  mother  of  seven  living  children  and  several  dead  ones. 
That  is  trying  *'to  be  good"  in  her  vocabulary.  She  has  a 
peculiar  mode  of  using  the  English  language;  she  departs 
from  all  the  precedents  and  she  establishes  a  new  system  of 
morality  of  her  own.  What  is  regarded  by  all  the  rest  of  the 
world  as  good  and  praiseworthy  is  to  her  only  evil ;  and  what 
is  regarded  by  others  as  baseness  is  to  her  the  perfection  of 
goodness.  That  is  what  she  calls  "trying  to  be  good";  and 
she  continues: 

"I  ask  you  to  help  me  by  not  having  constantly  before  my  eyes 
that  which  will  raise  my  most  revengeful  and  vindictive  feelings. 
You  are  so  good  that  you  will  scarcely  understand  such  a  dispo- 
sition. Heed  me  this  time  darling,  it  will  save  bitter  feelings  and 
prevent  bitter  words." 

He  was  not  to  have  any  peace.  If  he  allowed  a  single 
article  of  furniture  which  his  wife  had  used  to  remain  in  the 
house,  there  were  to  be  bitter  words  and  heart-burnings. 
Everything  must  be  done  to  separate  the  husband  and  the 
wife  and  to  place  the  harlot  in  power,  and  all  this  was  to  be 
done  in  the  name  of  virtue  and  goodness. 

Follow  those  letters  through,  gentlemen,  and  you  will  find 
just  one  thing  and  that  is  a  devilish  effort  to  separate  the 
husband  from  the  wife,  to  heap  contumely  upon  a  good  wom- 
an, to  endeavor  to  force  herself  upon  this  infatuated  man  and 
to  maintain  over  him  the  power  which  she  most  wantonly 
and  wickedly  exercised.  She  says  in  another  letter  that  her 
health  is  wretched.  If  so  it  was  only  on  a  par  with  her  morals. 
And  asks  him  to  love  her  always,  that  at  least  she  says  "you 
own  to  having  promised,"  showing  that  that  was  all  he  had 
owned  he  had  promised.  Then  she  says,  **I  think  I  am  going 
to  die." 


LAURA  D.  FAIR.  289 


That  is  exactly  the  way  an  artful,  designing,  diabolical 
woman  plays  upon  a  man  who  has  been  infatuated  with  her, 
when  she  begins  to  feel  that  her  hold  on  him  is  slackening, 
then  she  feigns  ill-health.  Probably  she  is  going  to  have 
consumption !  The  fate  of  Camille  is  before  her  eyes  and  she 
wants  to  play  the  part  of  Camille  upon  the  unfortunate  man 
who  happens  to  be  her  victim. 

She  next  tells  him  to  sell  "Justice"  whenever  it  will  bring 
what  it  cost,  without  waiting  to  consult  her  about  it.  So 
that  in  the  same  breath  she  is  dying  of  consumption  and 
speculating  in  stocks.  Now  here  is  another  beautiful  letter 
to  which  I  call  your  attention.  It  is  a  nice  little  compound 
of  love  and  avarice — love,  I  said;  I  meant  lust  and  avarice. 
Here  she  notices  the  change  m  him,  as  she  says,  ''Ever  since 
all  your  family  were  around  you."  There  it  is  again,  when- 
ever Mr.  Crittenden  shows  a  returning  sense  of  duty,  when- 
ever he  is  there  with  his  family,  whenever  he  seeks  and  strug- 
gles to  get  rid  of  this  incubus  which  is  fastened  upon  him, 
that  very  instant  she  writes  to  him  imploringly  and  seeking 
to  regain  her  influence.  She  says  she  has  noticed  the  change 
ever  since  all  his  family  have  been  around  him.  And  she 
says  she  still  has  a  right  to  expect  everything  from  him.  And 
still  she  remembers  how  long  ''this  note  has  been  in  pledge 
and  that  it  is  still  unpaid";  and  she  tells  what  her  mother 
thinks  of  it — a  pretty  good  hint  that  he  has  got  to  come  up 
with  that  $5300.  She  thinks  that  she  ought  to  get  a  little 
higher  price — that  these  $5000  notes  ought  to  be  paid  prompt- 
ly— that  there  ought  to  be  not  merely  brocatelles,  pianos  and 
all  the  other  luxuries  of  life,  but  that  her  notes  ought  to  be 
paid,  and  she  ought  to  be  enabled  to  go  on  with  her  stock 
speculations  without  paying  anjiihing  if  she  loses — that  if  he 
loved  her,  he  would  not  allow  her  to  be  compelled  to  spend 
her  dividends  from  the  Savage.  She  thinks  he  does  not  come 
down  handsomely  enough. 

Gentlemen,  it  is  really  the  most  distasteful  task  I  ever  had 
in  my  life  to  read  this  infamous  correspondence,  but  I  am 
compelled  to  do  it,  in  order  that  you  may  see  precisely  what 
manner  of  woman  this  is.     In  this  very  letter  she  says,  "I 
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liave  had  the  devil  in  me. ' '  Gentlemen,  it  is  not  out  yet.  She 
says  she  has  been  tempted  to  come  down  on  a  flying  visit,  in 
order  to  cause  a  commotion  in  camp,  where  all  now  is  so  tran- 
quiL  In  other  words,  she  wants  more  money;  she  does  not 
like  the  way  things  are,  and  that  note  of  hers  is  not  paid 
promptly.  Whenever  the  money  is  not  forthcoming,  and  he  is 
living  tranquilly,  audaciously  with  his  own  wife,  how  shocking 
it  is  to  her  tender  feelings,  and,  feeling  devilish,  she  proposes 
to  come  down  and  kick  up  a  commotion  in  the  course  of  the 
coming  week.  Tender,  sentimental,  loving,  affectionate  hyena ! 
She  says  she  is  afraid  she  might  take  some  dreadful  revenge. 
There,  again,  you  see  the  savage  disposition  of  the  woman 
cropping  out  on  every  opportunity.  She  tells  him  that  this 
wearing  suspense  is  killing  her.  It  has  not  kiUed  her  yet,  but 
it  is  a  great  pity  it  did  not  before  she  committed  this  murder. 
This  woman,  in  all  these  letters,  is  following  him  up,  hound- 
ing him,  and  wants  to  separate  him  from  his  family,  and 
wishing  to  come  down  where  he  is,  so  that  she  may  break  up 
his  family  arrangements.  She  is  never  content  except  when 
she  is  attempting  something  of  that  kind.  According  to  her 
statement  here,  she  has  written  to  him  again  and  again  that 
she  wished  to  come,  but  he  has  never  even  replied  to  her  upon 
the  subject.  That  is,  he  felt  his  position.  He  did  not  want 
to  bring  this  woman  down  from  Virginia  to  where  his  family 
was.  But  she  kept  urging  and  urging  to  him  to  send  for 
her,  so  that  she  could  be  here  precisely  to  carry  out  the 
machinations  which  she  has  so  fully  foreshadowed  in  the  cor- 
respondence I  have  read.    In  another  letter: 

"As  for  you  going  to  some  other  place  to  forget  me,  you  ought 
to  know  that  I  should  follow  you." 

She  means  to  follow  him  up  anywhere. 

In  the  conclusion  of  her  letter,  she  actually  asks  this  man, 
the  father  of  seven  children,  to  go  and  get  up  a  fight  with  Dr. 
Bryarly  about  some  supposed  insult  which  she  fancies  Dr. 
Bryarly  has  offered  to  her. 

In  another  she  says  that  he  is  the  best  of  men,  because  he 
paid  her  $1,500.    That  is  her  idea  of  the  best  of  men.    A  man 
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who  will  give  $1,500  and  a  little  more;  for  remember,  she 
wanted  to  get  $5,000  for  the  note. 

In  this  letter  she  speaks  of  the  depth  and  purity  of  her 
love.  This  woman,  with  four  husbands,  trying  to  separate  a 
married  man  from  his  family,  to  talk  of  the  depth  and  purity 
of  her  love !  She  says  she  had  always  believed  it  alloyed  with 
much  selfishness.  I  should  think  it  was.  ''But  I  now  know 
that  it  is  a  capable,  for  your  sake,  of  great  sacrifices."  We 
shall  see  what  the  sacrifices  are  when  we  get  a  little  further. 
She  says: 

"I  have  no  heart  to  speak  of  business,  but  I  suppose  it  must  be 
done.  Please  write  me  whether  I  may  depend  upon  you  to  pay 
the  balance  on  the  note  by  the  19th  of  September,  or  whether  I  must 
depend  alone  upon  myself;  also  whether  you  will  give  me  enough 
each  month  for  my  support  until  I  get  into  some  business  where 
I  can  support  myself.  I  do  not  wish  to  be  compelled  to  use  for 
anything  the  dividends  on  the  stock." 

She  wants  to  hang  on  to  that,  and  she  has  got  to  have  that 
note  paid.  She  has  got  to  be  supported.  Her  heart  is  in  a 
terrible  flutter.  She  is  afraid,  evidently,  from  the  tenor  of 
something  in  his  letter,  that  he  is  going  to  stop  the  supplies. 

She  says  she  dreamed  she  was  dressed  in  white,  and  stand- 
ing on  the  floor  to  be  married.  Well,  gentlemen,  she  had  been 
married  so  often,  that  I  do  not  wonder  at  her  dreaming  about 
it.  Then  she  drops  into  poetry.  It  may  be  poetry,  but  in  my 
opinion  it  is  only  an  attempt  at  rhyme,  and  it  is  shabby  stuff. 

You  will  find  quite  a  number  of  these  letters,  gentlemen, 
in  which  she  has  a  habit  of  dropping  into  poetry.  It  is  better 
when  she  quotes  it,  than  when  she  originates  it.  But  as  a  gen- 
eral thing,  people  who  are  acting  under  strong  emotions,  and 
strong  feeling,  which  is  genuine  and  real,  do  not  go  to 
authors  to  hunt  up  poetry  to  express  their  feelings.  They 
generally  write  down  just  what  comes  from  their  own  hearts, 
on  the  spur  of  the  moment,  and  send  them  to  the  person  with 
whom  they  conmiunicate.  And  if  a  woman  is  terribly  broken- 
hearted from  any  treatment  she  has  received,  she  generally 
writes  in  plain  English,  and  does  not  resort  to  any  such 
means  as  that. 

In  this  letter  she  speaks  of  a  woman  who,  by  talking  in 
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her  sleep,  so  affected  her  husband,  "that  he  abandoned  her 
whom  he  loved,  made  a  confession  to  his  wife,  and  afterward 
became  a  minister  of  the  gospel." 

There  again  is  the  character  of  this  woman.  Everything 
that  any  other  human  being  would  regard  as  virtuous,  right, 
proper  and  praiseworthy,  is  to  her  a  subject  of  scorn.  She 
hates  virtue  and  the  virtuous.  She  seems  to  love  vice  for  its 
own  sake.  She  never  is  happy  except  when  she  is  saying 
some  mean,  bitter,  cruel,  contemptible  thing.  That  seems  to 
be  her  highest  gratification. 

In  another  she  says  that  "this  thing  wiU  end  in  murder  or 
madness. "  "If  you  will  not  get  a  divorce,  I  wiU  make  her,  or 
wiU  ruin  all."  And  she  winds  up  by  saying:  "God  bless 
you!  love  me,  and  do  not  be  ungenerous  and  unjust." 

What  her  ideas  of  justice  are  it  would  be  difficult  to  define. 
But  this  letter  is  material,  as  affording  a  key  to  the  subse- 
quent action  which  she  took.  It  was  written  two  or  three  years 
before  the  death  of  Mr.  Crittenden,  at  the  time  that  she  was 
in  Havana,  in  1868,  two  years  before  his  death,  and  in  that 
her  intentions  were  clearly  foreshadowed.  If  Mr.  Crittenden 
does  not  get  a  divorce  from  his  wife,  Mrs.  Crittenden  shall. 
This  woman,  the  kept  mistress,  is  going  to  force  the  wife  to 
get  a  divorce ;  and  if  she  does  not,  * '  I  will  ruin  aU. ' '  Did  not 
she  follow  up  her  threat?  Did  not  she  carry  it  into  execu- 
tion? Is  not  the  murder  foreshadowed  clearly  and  distinctly 
in  that  letter? 

In  another  letter  she  says  that  one  of  the  three,  in  a  cer- 
tain event,  shall  die.  She  has  heard  that  Mrs.  Crittenden  is 
in  the  family  way,  and,  if  she  find  out  that,  one  of  them  shall 
die.  She  declares  that  unless  Mr.  Crittenden  or  his  wife 
shall  obtain  a  divorce  one  from  the  other,  she  '*wiU  ruin  all," 
that  she  alone  shall  not  be  sacrificed.  What  was  the  meaning 
of  it  ?  Take  it  in  connection  with  her  subsequent  letters,  with 
the  declaration  which  is  contained  in  one  of  her  letters  to 
him :  ' '  Either  she  or  I  ought  to  die. ' '  With  the  threat  made 
one  month  before  it  was  carried  into  execution,  that  if  Mrs. 
Crittenden  ever  came  back  to  this  State  one  of  the  three 
should  perish.     In  connection  with  her  action  on  board  the 
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steamer,  her  marching  up  and  shooting  the  husband  in  the 
presence  of  the  wife.  Can  there  be  for  a  moment  a  doubt, 
from  her  own  correspondence,  from  her  own  declarations, 
from  her  own  avowals  from  time  to  time,  that  the  deliberate, 
determined,  set  purpose  of  the  woman's  mind  was  that  she 
would  rule  or  murder? 

But  I  do  not  propose  to  wear  you  out  and  exhaust  your 
patience  by  continuing  to  read  any  more  at  present.  You  will 
find  in  the  notes  that  passed  between  them,  which  she  sent 
him,  the  most  continuous,  wicked  determination  on  her  part 
to  separate  this  husband  from  his  family,  or  to  take  some- 
body's life.  It  runs  through  the  entire  correspondence.  It 
is  evidenced  from  the  year  1865  down  to  the  period  of  the 
fatal  catastrophe.  There  is  one  set  purpose,  fatal  purpose,  to 
be  accomplished  by  her,  and  every  time  she  is  thwarted  in  it, 
every  time  that  the  better  feeling  of  the  husband  prompts 
him  to  return  to  his  wife,  to  whom  he  was  under  so  many  ob- 
ligations— every  time  that  he  indicates  a  disposition  to  return 
to  the  mother  of  his  children,  to  the  woman  whom  he  had 
sworn  to  love  and  to  cherish  forever,  and  ta  discontinue  his 
relations  with  the  woman  with  whom  he  had  become  infatu- 
ated— you  find  her  resorting  to  every  art  which  the  lowest 
cunning  and  the  most  abandoned  vice  could  suggest,  for  the 
purpose  of  creating  a  breach  between  the  husband  and  wife, 
and  a  final  separation  between  them.  At  one  time,  she  is 
going  into  consumption ;  at  another  time,  she  proposes  to  enter 
a  cloister.  She  utters  reproaches,  then  appeals  to  her  "dar- 
ling." The  letters  evince  on  her  part  a  relentless,  persistent 
determination  that  that  man  shall  never  have  one  hour's 
peace,  unless  he  sacrifices  every  holy  and  sacred  family  tie; 
unless  he  abandons  all  which  duty  calls  upon  him  to  per- 
form; unless  he  disgraces  himself  and  his  family  in  the  eyes 
of  the  entire  world,  and  becomes  her  abject,  complete  slave 
forever  and  ever.  And  the  very  instant  that  he  rebels 
against  this,  that,  by  his  conduct,  by  his  letters,  by  the  cir- 
cumstances surrounding  him,  he  indicates  a  desire  to  do  his 
duty,  and  tread  the  path  of  purity,  and  to  do  that  which 
is  right  by  his  family  and  his  children,  the  temptress  was 
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there  -by  his  side;  urging  upon  him  to  take  her  back;  repre- 
senting her  forlorn  and  desolate  condition;  is  telling  him: 
"You  have  ruined  me;  you  have  brought  me  to  this  forlorn 
condition;  I  am  your  true  wife;  your  pretended  wife  is  a 
mere  adulteress;  I  am  the  woman  to  whom  you  are  married, 
or  to  whom  you  ought  to  be  married.  Go  on  in  the  career 
in  which  I  have  induced  you  to  start,  regardless  of  all  law, 
regardless  of  all  duty.  Go  on  and  get  a  divorce;  if  you  do 
not,  I  will  make  that  woman  do  it.  She  shall  I  "We  must  be 
husband  and  wife.  You  must  give  up  every  other  tie,  every 
relation  in  the  world,  and  you  must  cling  to  me,  for  good  and 
for  evil!"  No,  not  for  good  and  for  evil;  but  for  evil  only. 
He  is  to  degi'ade  and  disgrace  himself  forever. 

I  ask  you.  if  any  other  construction  can  be  placed  upon 
those  letters?  If  you  take  a  fair  analysis  of  the  character  of 
this  woman,  you  find  money  down  to  the  very  last  notes. 
There  is  one  that  has  but  a  few  lines,  that  runs  in  this  way : 

"Darling,  send  me  some  coal.  You  had  better  go  to  a  whole- 
sale establishment,  because  it  troubles  you  so  often  to  send  it  to 
me  by  retail." 

And  so  in  regard  to  this  thing  and  that  thing.  There  is 
money  here  and  money  there ;  you  find  it  everywhere — money ! 
Everywhere  throughout  the  correspondence,  you  will  find  her 
pa.ss,  in  these  letters  which  I  have  read,  from  the  most  frantic 
passion,  to  the  consideration  of  the  financial  cjuestion.  From 
heartache  and  agony,  to  a  question  of  the  Savage,  and  Gould 
&  Curry,  and  the  rise  and  fall  in  stocks.  It  is  a  perfect  won- 
der that  a  man  of  !Mr.  Crittenden's  discrimination  in  the 
ordinary  affairs  of  life,  could  read  those  letters,  and  not  see 
the  real  purpose  of  their  writer.  It  is  the  most  extraordinary- 
thing  in  the  world  that  he  ever  could  be  deceived  in  regard 
to  the  real  character  of  this  woman;  that  when  upon  these 
pages  the  blackness  of  her  heart,  the  ^^ndictiveness  of  her 
nature,  were  so  clearly  and  palpably  reflected,  he,  and  he 
alone,  was  unable  to  see  it !  It  was  the  wildest  and  most  sin- 
gular infatuation  which  ever  acted  upon  the  mind  of  a  man! 

You  find  here  united  all  these  elements;  you  find  malice, 
hatred,  vindictiveness,  bitterness,  disappointment.     You  find 
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her,  originally  and  from  the  first,  a  woman  without  character 
— an  outcast  from  society.  You  find  then  everything  combin- 
ing and  prompting  her,  when  she  is  thwarted  in  carrying  out 
her  purposes — to  the  commission  of  this  murder.  There  was 
■unquestionably  a  tumult  of  bad  passions.  There  was  unques- 
tionably a  great  disappointment.  For  years  and  years,  all 
through  her  connection  with  this  man,  she  had  accumulated 
"wealth,  and  while  she  had  managed  to  make  his  home  uncom- 
fortable and  unhappy  for  him,  you  find  her  for  these  long 
years  going  on  with  this  struggle.  Her  pride  is  wounded 
when  she  finds  she  can  not  make  him  absolutely  or  completely 
her  victim.  Her  avarice  is  shocked  when  she  finds  that  he 
has  determined  to  live  with  his  own  family,  and  that  the 
funds  which  she  hoped  to  obtain  through  his  exertions,  will 
be  devoted  to  a  better,  a  higher,  a  nobler  use.  You  find  then 
all  these  bad  passions  aroused,  and  their  force  accumulating. 
You  find  them  operating  upon  a  nature  essentially  and  abso- 
lutely vicious,  and  when  you  come  to  look  for  the  result  you 
need  not  look  to  insanity.  There  is  enough  already;  with 
this  naturally  savage  disposition,  she  broods  over  her  disap- 
pointments; she  finds  that  his  family  is  coming  back;  that 
they  are  not  exiles ;  that  they  are  not  driven  off ;  that  he  has 
mot  abandoned  them;  that  he  does  not  mean  to  disgrace  them 
and  himself  forever;  that  her  empire  is  shaken  to  its  very 
foundation,  and  that  the  man  whom  she  has  thus  infatuated 
and  enslaved,  through  a  long  period  of  years,  has  found  a 
limit  beyond  which  he  will  not  go.  And  then  she  execute 
her  deliberate,  preconceived  purpose! 

"Where  a  person  asserts  an  intention  to  do  a  particular 
thing  in  a  particular  event,  and  that  person  subsequently,  on 
the  happening  of  that  event,  does  the  threatened  act,  yon 
can  not  attribute  it  to  anything  except  deliberate  purpose  and 
design.  "When  this  woman  told  the  furniture  man,  ]\Ir.  Yoll- 
berg,  a  month  before  this  shooting,  on  first  being  informed 
that  Mr.  Crittenden's  family  was  coming  back,  that  the  house 
was  being  prepared  for  their  reception,  that  the  fumitare 
was  tasteful  and  elegant,  that  he  was  establishing  his  home 
upon  a  permanent  basis,  this  woman,  in  the  passion  of  the 
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moment,  then  declares,  "If  she  comes  back,  one  of  us  three 
must  die,"  and  carries  out  the  professed  purpose.  And  her 
mode  of  carrying  it  out ;  is  it,  or  is  it  not,  by  evident  design  ? 
How  came  she  with  that  loaded  pistol?  She  tells  you  she  had 
been  in  the  habit  of  carrying  a  pistol ;  that  Mr.  Crittenden  had 
told  her  to  do  it.  You  have  simply  her  own  word  for  that ; 
the  word  of  a  woman  on  trial  for  her  life;  the  word  of  a 
woman  who  has  invented  falsehood  after  falsehood,  which 
have  been  exposed  here  upon  this  stand  by  witnesses;  the 
word  of  a  woman  whose  whole  life  shows  that  there  is  nothing 
in  the  shape  of  wrong,  falsehood,  or  villainy,  at  which  she 
would  for  one  moment  hesitate  or  scruple.  And  you  have  to 
corroborate  that,  absolutely  nothing.  The  thing  is  in  itself 
improbable.  What  man,  what  gentleman,  ever  recommended 
any  woman  to  carry  a  pistol  about  with  her  in  the  streets  of 
San  Francisco  ?  Why,  gentlemen,  if  it  was  known  that  a  lady 
did  such  a  thing  as  to  walk  along  the  streets  of  San  Francisco 
with  a  loaded  pistol  in  her  pocket,  it  would  disgrace  and  de- 
grade her  at  once.  Why,  it  would  not  be  reputable  in  a  com- 
mon prostitute  to  do  it;  and  if  one  of  that  class  should  go 
armed  about  the  public  streets  of  San  Francisco,  she  would 
be  looked  upon  as  one  degraded  beyond  the  most  degraded. 
No  lady  carries  a  pistol ;  and  no  gentleman  recommends  to  a 
lady  to  carry  a  pistol.  It  is  not  the  practice  among  decent 
people,  but  it  is  the  practice  of  lawless,  desperate,  God-aban- 
doned, worthless,  murderous  women,  and  none  others. 

She  gets  the  pistol  and  she  goes  down  to  the  scene  of  action, 
and  she  watches  and  waits,  and  the  bad  passions  are  all  kindled 
and  aroused  within  her.  She  is  reckless  of  consequences,  to 
be  sure.  But  that  is  not  madness;  it  is  intensified  villainy. 
She  watches  deliberately  for  the  approach  of  her  victim,  and 
she  sees  the  husband  and  wife  meet  together.  She  hears  the 
voice  of  the  wife,  and  she  sees  the  wife  put  her  arm  through 
that  of  her  husband,  and  then  she  commits  the  murder. 

In  her  testimony — and  it  must  have  sent  through  you,  as 
it  did  through  me,  a  thrill  of  horror — ^when  giving  an  account 
of  this  transaction,  she  stated  they  came  on  board,  and  she 
heard  Mrs.  Crittenden  speak;  and  then,  she  puts  in:    '*It  was 
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a  very  harsh  and  unpleasant  voice."  Criticising  the  voice  of 
the  woman  whose  husband  she  had  murdered. 

They  come  on  board,  they  take  their  seats  together,  and 
there,  in  the  presence  of  his  wife,  whom  he  had  just  met,  in 
the  presence  of  his  young  daughter — ^just  as  he  reaches  the 
family  circle  to  which  he  was  bound  by  every  earthly  tie — 
this  woman,  with  the  refinement  of  cruelty,  which  is  the  only 
refinement  ever  disclosed  by  her  in  the  course  of  her  life,  so 
far  as  her  correspondence  reveals  anything — and  with  a  re- 
finement of  cruelty  perfectly  unexampled,  commits  this  mur- 
der upon  him. 

I  have  endeavored  to  show  you  that  the  wicked,  cruel, 
harsh  disposition  of  the  defendant  and  her  character,  as  in- 
dicated by  the  evidence  which  has  been  presented  before  you, 
show  most  clearly  that  such  was  the  nature  of  the  woman, 
her  antecedents  and  such  her  threats  before  their  final  execu- 
tion, that  any  person  connecting  them  together  might  very 
well  have  anticipated  that  final  conclusion.  There  are  how- 
ever one  or  two  circumstances  to  which  I  have  not  alluded 
and  which  I  propose  to  present  before  you  now. 

On  her  cross-examination  I  asked  her  whether  on  a  former 
occasion  she  did  not  attempt  to  shoot  Mr.  Crittenden.  Her 
answer  was  she  had  never  attempted  anything  of  that  kind, 
but  that  he  had  been  there  twice  on  one  evening,  and  three 
times  on  another  importuning  to  see  her;  that  he  had  been 
denied  admittance;  that  she  finally  came  out  and  for  the 
purpose  of  alarming  him  fired  off  a  pistol.  It  was  not  denied 
that  that  pistol  was  fired  directly  down  the  stairs  from  where 
she  was  stationed,  down  toward  the  point  which  anybody 
would  take  In  descending  those  stairs  and  attempting  to  leave 
the  house.  She  said  she  merely  fired  the  pistol  for  the  pur- 
pose of  preventing  any  further  solicitation  and  importunity 
and  in  consequence  of  some  threats  that  he  had  held  out  that 
he  would  be  admitted.  Did  any  one  of  you,  gentlemen,  ever 
hear  of  a  lady  starting  out,  pistol  in  hand,  for  any  such  pur- 
pose? Did  you  ever  hear  of  a  woman  who  loved  a  man 
above  her  life  that  sought  to  intimidate  him  by  firing  off 
pistols  at  random  in  the  direction  which  he  was,  when  it 
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was  so  dark  she  could  not  see  him  and  did  not  know  where 
he  was  1  It  is  a  new  way  of  receiving  a  lover ;  it  is  a  new  way 
of  manifesting  affection.  It  is  one  of  those  peculiar  idiosyn- 
crasies that  follow  this  defendant  all  the  way  through.  She 
not  only  carries  a  pistol,  loaded,  about  with  her  on  the 
street ;  she  not  only  changes  it  a  few  days  before  the  assassina- 
tion, because  the  one  she  has  she  does  not  think  is  a  suffi- 
ciently good  pistol;  but  she  fires  that  pistol  just  as  an  angry 
woman  who  meant  to  kill  a  man  would  fire  it — in  the  direction 
precisely  a  man  would  take  and  where  it  would  be  likely,  if 
he  was  seeking  to  leave  the  house,  it  would  kill  him. 

The  gloss  that  has  been  attempted  to  be  cast  over  this  so- 
called  love  affair  will  not  bear  the  light  of  day.  You  heard 
the  evidence  of  Mrs.  Crittenden;  of  that  interview  at  the 
hotel  in  San  Francisco;  her  description  of  the  waj''  in  which 
that  woman  asked  her  for  leave  to  kiss  her  hand,  for  she 
was  the  only  woman  who  in.  ten  years  had  uttered  to  her  a 
single  word  of  kindness.  You  might  put  one  hundred  wit- 
ness upon  the  stand  to  prove  a  woman's  bad  character  for 
chastity,  or  to  prove  her  bad  character  in  relation  to  any  of 
those  qualities  which  go  to  dignify  and  adorn  a  woman;  but 
not  all  the  words  that  could  fall  from  their  lips  would  present 
in  as  terse  and  eloquent  a  point  of  view,  the  true  character 
of  the  woman  with  whom  she  was  dealing,  than  have  those  few 
words :  ''You  are  the  only  woman  who  has  said  to  me  a  word 
of  kindness  for  the  last  ten  years."  How  bad,  how  wicked, 
how  depraved  must  that  woman  be  who  in  ten  long  years 
has  never  heard  a  syllable  in  sympathy  from  one  of  her  own 
sex!  How  few  women  there  are  in  the  world  who  can  make 
this  humiliating  confession!  A  woman  may  be  bad,  she  may 
have  lost  that  which  is  the  most  precious  jewel  in  woman's 
crown;  she  may  have  committed  many  faults  and  errors,  but 
if  there  is  yet  one  lingering  remnant  of  the  angel  in  her,  she 
cannot  thus  lose  the  sympathy  of  her  whole  sex.  That  was 
no  invention  of  Mrs.  Crittenden ;  but  with  the  bold  and  reek- 
less  audacity  which  has  characterized  this  defense  throughout, 
when  she  spoke  those  words  she  was  met  with  the  answer — 
**It  is  a  lie!'*    Did  you  see  the  spiteful  manner  which  char- 
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acterized  that  utterance?  Did  you  see  the  dignified  com- 
posure, that  suppressed  emotion,  the  dignified  contempt,  with 
which  that  utterance  was  received?  Nothing  in  this  trial  has 
impressed  me  more  strongly  with  the  great  contrast  in  the 
character  of  these  two  women,  than  the  utterances  of  the  one 
and  of  the  other.  A  woman  who  in  ten  years  has  received  no 
word  of  sympathy — ^how  bad,  how  base,  how  utterly  recreant 
to  duty  such  a  woman  must  be ! 

With  regard  to  the  character  which  has  been  given  to  her 
by  a  crowd  of  witnesses,  it  was  not  her  connection  with  Mr. 
Crittenden  that  made  her  the  subject  of  discussion  and  com- 
ment. After  the  unhappy  connection  had  been  formed  many 
persons  spoke  of  the  infatuation  of  Mr.  Crittenden  in  con- 
nection with  the  known  character  of  the  woman  towards 
whom  that  infatuation  existed;  but  before  she  had  ever  seen 
him,  before  she  had  ever  known  him,  her  public  character, 
discussed  generally — talked  of  in  the  community — was  bad; 
it  was  infamous.  I  state  as  my  experience  and  I  think  it  will 
correspond  with  yours,  that  a  truly  virtuous,  dignified,  hon- 
orable woman  never  becomes  the  subject  of  general  public 
slander.  Her  life  refutes  it;  her  conduct  forbids  it.  There 
is  dignity  in  true  womanhood  which  never  can  be  reached  by 
the  tongue  of  slander;  and  whenever  you  find  a  woman  be- 
coming the  subject  of  general  comment,  whenever  you  find 
that  she  has  lost  the  public  respect  and  the  public  esteem, 
depend  upon  it,  gentlemen,  that  she  has  not  lost  it  without 
good  cause.  Were  there  any  other  evidences  of  her  charac- 
ter wanting,  would  they  not  be  found  in  her  bold,  defiant, 
mnfeminine  demeanor  upon  the  standi  Would  any  woman 
who  is  not  lost  to  all  sense  of  shame  and  decency,  when  she 
saw  the  venerable  widow  of  the  man  whom  she  had  foully 
Hiurdered,  telling  in  faltering  accents  the  sad  tale  of  her 
wrongs,  would  any  woman  with  one  spark  of  true  woman- 
kood  left  in  her  breast,  turn  around  to  her  and  say:  "It  is 
a  lie"? 

I  have  in  the  course  of  my  life  been  called  upon  to  witness 
in  Courts  of  justice  and  elsewhere,  many  scenes  which  were 
calculated  to  affect  the  heart  and  to  produce  the  strongest 
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impression  upon  tlie  mind,  but  never  in  my  life  did  I  feel  so 
entirely  affected  as  when  that  mourning  woman  upon  the 
stand,  in  eloquence  which  I  can  not  imitate  and  which  no 
man  can  imitate,  for  it  was  the  simple  eloquence  of  nature 
speaking  the  honest  truth  from  honest  lips,  when  she  de- 
scribed the  interview  in  which  this  woman  boldly  put  forth 
the  proposition  that  she,  the  wife,  the  mother  of  his  children, 
the  head  of  his  household,  was  an  adultress,  and  she,  the 
notorious  wanton,  was  his  true  wife  ordained  of  God!  Gen- 
tlemen, I  must  say  that  a  thrill  passed  through  my  heart  on 
that  occasion,  as  it  did  through  yours,  which  I  can  not  de- 
scribe. And  when  that  woman  reiterated  it  upon  the  stand: 
"You  get  a  divorce  from  him;  I  am  his  true  wife;  you  are 
the  adultress,"  did  you  not  feel  that  human  baseness  and 
human  infamy  could  go  no  further?  What!  Mr.  Critten- 
den her  husband!  the  husband  of  this  woman,  the  wife  of 
many  husbands?  The  husband  selected  for  her  by  the  Al- 
mighty Creator  of  the  Universe,  who  had  sent  her  drifting 
through  the  world  to  marry  four  other  men,  and  finally  to 
discover  her  affinity! — the  man  selected  by  God  at  the  hour 
of  her  birth  for  her  husband !  If  there  is  blasphemy  on  earth, 
it  is  here. 

Gentlemen,  in  these  days  we  have  many  new  theories  put 
forth.  It  is  said  to  be  a  progressive  age,  and  it  is  so,  and  I 
hope  it  wiU  continue  so,  so  far  as  progress  in  wisdom,  in 
learning,  in  the  arts,  in  duties  toward  one  another,  shall  go. 
But  there  are  certain  persons  who  dignify  by  the  name  of 
progress  every  vicious  thought  which  vicious  men  and  women 
may  put  forward  for  the  utter  destruction  and  debasement 
of  society.    That  kind  of  progress  I  abhor. 

I  like  the  true,  strong-minded  woman.  I  love  and  reverence 
her — the  woman  of  cultivated  intellect,  of  a  pure  heart,  of 
honest  impulses ;  sensible  of  her  duty  to  her  husband,  to  her 
children,  to  all  her  relatives,  and  to  mankind  in  general ;  the 
woman  who  walks  in  the  paths  of  charity  and  kindness,  who 
seeks  to  reclaim  the  fallen,  who  administers  consolation  to  the 
sick,  and  the  poor,  and  the  afflicted;  who,  as  the  head  of  a 
household,  sets  a  glorious  example  to  her  children  growing 
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up  around  her;  who,  in  the  relations  of  wife,  and  mother, 
and  sister,  and  daughter,  and  citizen,  does  all  she  can  to 
make  all  around  her  happy,  good,  virtuous,  and  true;  who 
exercises  the  blessed  faculties  which  God  has  given  her  in 
this  direction ;  who  succors  those  who  stand  in  need  of  succor ; 
who  is  kind  to  the  unfortunate ;  who,  wherever  she  goes,  and 
in  whatever  walk  of  life  she  is  placed,  carries  blessings  every- 
where with  her.  These  strong-minded  women  are  the  glory 
and  crown  of  society.  To  them  we  owe — to  their  teachings,  to 
their  example  all  that  is  good  and  virtuous  in  us.  To  them 
we  look  for  the  correction  of  our  errors  and  our  faults.  We 
admire,  we  adore,  we  venerate  them.  To  this  class  belongs 
that  unfortunate  lady  who  was  on  the  witness-stand  before 
you,  and  who,  in  the  spirit  of  truth,  and  honor,  and  upright- 
ness, told  you  the  sad  story  of  her  wrongs.  She  had  borne 
much,  she  had  suffered  much ;  but  with  an  undaunted  heroism 
she  had  gone  through  all  her  troubles ;  she  had  sought  to  re- 
claim an  erring  husband ;  she  had  bent  all  the  energies  of  her 
life  to  restore  the  happiness  of  that  family  circle. 

There  is  another  class  of  so-called  strong-minded  women, 
who  have  a  mission  to  tame  and  subdue  the  brute  man,  to  re- 
duce him  to  absolute  obedience  and  subjection ;  who  are  wiser 
than  their  generation ;  who  think  the  ordinary  humdrum  rela- 
tions of  society  are  not  adapted  to  their  superior  inteUee- 
tuality ;  that  these  miserable  common  rules  that  would  attach 
the  husband  to  the  wife,  and  which  would  impose  upon 
earthly  marriages  certain  obligations  and  certain  duties — 
that  these  human  laws  are  oppressive  upon  the  other  sex; 
that  man  is  a  kind  of  creature  whose  mission  it  is  to  trample 
upon  woman;  who  never  attend  to  their  own  business,  but 
are  always  anxious  to  interfere  in  the  business  of  others ;  who 
are  not  satisfied  with  any  existing  social  relations,  or  any 
ordinarily  accepted  view  of  social  rights  and  social  duties; 
who  have  a  ''mission"  upon  earth  to  make  themselves  and 
everybody  else  miserable — a  class  of  women  who  are  always 
prating  about  domestic  duties,  but  yet  go  about  the  streets 
with  unclean  petticoats  and  dirty  stockings ;  a  class  of  women 
who  think  it  •  all  right  that  every  woman  should  seek  her 
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*' affinity" — that  she  may  marry  whom  she  pleases  in  the 
mean  time — that  that  is  a  mere  earthly  arrangement ;  that  she 
may  have  children  by  a  half  a  dozen  different  husbands,  and 
yet,  when  she  finds  or  discovers  her  "affinity,"  she  has  to 
leave  the  other  half  a  dozen,  and  then  she  discovers  that 
though  she  has  already  been  married  four  times,  she  has  a 
mission  from  heaven  compelling  her  to  marry  some  other 
woman's  husband,  and  that  God  Almighty  has  decreed  that 
the  man,  though  he  has  been  married  for  twenty-five  years, 
without  any  particular  "mission"  that  he  knew  of,  except 
to  support  and  maintain  and  educate  his  children  and  ad- 
vance them  in  knowledge  and  all  that  goes  to  dignify  man- 
hood and  womanhood,  has  to  abandon  them;  that  she  has  a 
right  to  take  that  man  from  his  wife  and  his  children,  and 
appropriate  him  to  her  own  use,  and  live  with  him  just  so 
long  as  she  thinks  that  marriage  made  in  heaven  lasts.  She 
may  change  her  mind;  she  may  discover  her  mistake;  the 
singular  notion  which  led  her  to  unite  with  this  affinity  may 
have  passed  away,  and  she  may  meet  another  man  whom  she 
discovers  to  be  her  affinity  also,  and  he  may  have  a  wife  and 
children.  And  so  we  may  go  on  with  this  progressive  doc- 
trine of  affinities,  until  we  destroy  all  at  once  all  the  sanctity 
of  the  family  relations,  or  peace,  or  comfort,  or  security  of  the 
husband  and  the  wife,  and  the  parent  and  the  child — ^until  you 
uproot  the  foundations  of  society,  until  you  produce  a  per- 
fect Pandemonium  upon  earth.    And  that  is  ' '  progress. ' ' 

For  that  class  of  strong-minded  women  I  have  a  feeling 
precisely  the  reverse  of  respect,  admiration,  or  veneration. 
This  defendant  is  a  disciple  of  this  monstrous  theory.  Her 
defense  is  based  upon  it. 

She  says  he  was  her  husband,  that  they  were  married  in 
heaven — that  they  were  married  when  they  were  born.  Her 
counsel  has  come  as  near  to  it  as  he  could  without  saying  it. 
He  has  asserted  that  they  loved  each  other  with  an  undying 
affection  and  that  she  is  the  most  sincere  mourner  in  the 
world  over  the  death,  over  the  grave  of  the  man  she  has  mur- 
dered. He  has  endeavored  to  make  you  believe  that  the  mar- 
ried man  ought  to  have  got  a  divorce  from  his  wife  in  con- 
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sequence  of  his  promise  to  this  woman  and  that  he  was  guilty 
of  a  breach  of  promise  because  he  did  not.  He  has  endeavored 
to  make  you  believe — though  it  was  clothed  under  the  plea 
of  insanity — that  when  this  man  had,  as  she  says,  extorted 
a  promise  from  the  husband  that  he  would  receive  his  wife 
coldly,  that  the  fact  that  he  did  not  perform  that  promise, 
that  the  fact  that  he  was  decently  civil  to  the  woman  with 
whom  he  had  lived  for  over  thirty  years,  was  cause  for  thai 
man's  murder;  that  that  is  what  produced  that  insanity; 
that  it  so  shattered  her  brain  that  she  became  unconscious; 
that  she  unconsciously  armed  herself;  that  she  unconsciously 
stationed  herself  so  as  to  view  the  meeting,  and  that  she  un- 
consciously shot  him  to  the  heart  and  that  she  is  innocent 
now,  she  being  the  one  to  prove  her  own  insanity. 

I  have  endeavored  to  present  to  you  my  theory  in  regard 
to  the  character  of  this  woman.  I  have  endeavored  to  show 
you  that  she  is  a  bold,  bad,  vicious,  malignant,  passionate 
woman,  whose  whole  heart  was  a  perfect  magazine  of  malice ; 
that  she  had  outraged  this  family  for  years;  that  she  enter- 
tained the  most  deep  and  malignant  hatred  to  a  married  wom- 
an simply  because  she  was  an  honest  and  true  wife ;  that  she 
had  endeavored  and  to  a  certain  extent  did,  enslave  the  hus- 
band of  that  woman;  and  that  when  his  better  instincts  re- 
belled against  this  false  sovereignty  she  made  up  her  mind 
that  she  would  either  rule  or  ruin  and  that  failing  to  rule,  she 
consummated  her  entire  design  by  the  commission  of  as  cold- 
blooded, heartless,  wicked,  infamous  a  murder  as  stands  upon 
the  annals  of  history.  Upon  you  now  rests  the  responsibility. 
It  is  for  you  to  determine  whether  a  murder  thus  committed 
shall  go  unpunished.  Whether  any  woman  who  takes  a  fancy 
to  another  woman's  husband  may  drag  him  forth  from  his 
home  or  murder  him  if  he  refuses  to  go. 

I  have  no  fears  as  to  the  result.  The  whole  community, 
the  entire  country  is  interested  in  the  result  of  your  delibera- 
tions, because  there  never  has  been  in  this,  so  far  as  I  know, 
in  any  other  country,  put  forward  a  defense  so  shameless, 
so  disgraceful,  so  destitute  of  any  element  which  can  com- 
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mend  it  to  the  heart  or  the  judgment  of  any  honest  man.    - 

Gentlemen,  I  have  endeavored  to  discharge  my  duty.  That 
you  will  discharge  yours  I  entertain  no  doubt,  and  that  your 
verdict  will  be  such  as  to  sustain  the  purity,  virtue  and  honor 
of  this  community,  is  to  me  no  question  of  doubt.  And  so 
thinking  and  so  believing,  and  so  from  my  inmost  heart,  I 
submit  this  case,  with  confidence,  to  your  decision. 

MR.  QUINT  FOR  THE  PRISONER. 

Gentlemen  of  the  jury:  What  renders  this  case  interesting  and 
■what  is  going  to  make  it  a  leading  case  throughout  all  time,  cer- 
tainly the  most  important  that  has  ever  transpired  in  California  if 
not  in  the  United  States,  is  the  situation  of  these  parties.  The  de- 
fendant is  a  woman  accused  of  the  murder  of  a  leading  member  of 
the  bar  of  San  Francisco,  a  man  who  stood  high  and  second  to 
none  in  his  profession.  Her  history  has  been  given  here;  she  is 
now  I  believe  thirty-three  years  of  age.  She  came  to  California  in 
1856  or  1857;  she  formed  the  acquaintance  of  Mr.  Crittenden  in  the 
fall  of  1863,  a  girl  as  it  were,  or  if  you  please  a  women  but  twenty- 
six  years  of  age.  At  sixteen  she  was  married  in  New  Orleans.  Not 
a  word  was  ever  uttered  against  her  up  to  that  time.  She  lived  in 
peace  and  happiness  with  Mr.  Stone,  her  first  husband,  for  a  period 
of  one  year.  He  died  of  cholera  or  some  other  fatal  disease  to 
which  the  climate  of  New  Orleans  subjects  people  there.  This  is 
paraded  and  arrayed  against  her,  that  she  married  Mr.  Stone  and 
that  he  only  lived  a  year.  Is  that  to  be  charged  against  her  be- 
fore you?  If  so  I  know  of  no  misfortune  in  life,  of  no  misfortune 
to  which  our  Creator  could  subject  us  but  what  might  in  like 
manner  be  brought  against  any  one  of  you  should  you  have  any 
difficulties  hereafter  which  should  be  brought  before  a  Court  of 
Justice. 

She  then  married  Mr.  Grayson  and  they  say  that  she  only  lived 
with  him  a  year  before  she  parted  with  him,  but  she  has  testified 
to  the  reasons  for  that  parting;  that  he  became  so  intoxicated,  such 
an  inebriate,  that  it  was  utterly  impossible  for  her  longer  to  live 
with  him. 

She  parted  with  him  and  came  to  California  in  1856  or  1857. 
She  commenced  here  to  earn  a  livelihood  for  herself  and  for  the 
support  of  her  mother  and  a  brother,  then  a  mere  boy,  by  teaching 
music.  And  notwithstanding  the  four  corners  of  California  have 
been  scoured  for  witnesses  and  testimony  to  bring  desrepute  upon 
her  character,  not  one  breath  has  been  uttered  by  a  solitary  witness 
against  her  character  until  after  the  death  of  Col.  Fair.  She  re- 
sided here  in  San  Francisco  and  earned  her  livelihood  by  teaching 
music.  Was  that  not  honest?  Was  it  not  proper  and  right?  If 
there  had  been  any  weakness  in  her  character  or  any  opportunity 
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to  prove  aught  against  her  at  that  time,  do  you  think  they  would 
not  have  done  it,  when  men  are  now  living  who  knew  her  then 
and  who  were  at  that  period  and  ever  since  have  been  her  ac- 
quaintances? Without  question  they  would,  where  there  has  been 
such  vindictiveness  manifested  as  there  has  been  shown  in  this  case. 

Having  lived  here  in  this  community  and  maintained  and  sup- 
ported herself  for  a  period  of  two  years,  In  1859  she  met  and 
married  Col.  Fair,  a  gentleman  whom  I  believe  she  had  met  once 
in  New  Orleans.  They  moved  to  Yreka  and  lived  there  for  a  while; 
finally  they  came  down  here;  he  died  here;  they  lived  together 
happily  until  the  day  of  his  death.  That  Col,  Fair  killed  himself 
is  arraigned  against  her  character;  it  is  brought  up  now  in  judg- 
ment against  her.  What  evidence  have  you  that  she  was  not  to 
Col.  Fair  one  of  the  most  affectionate,  kind  and  loving  wives  that 
ever  had  a  husband?  There  is  not  one  single  scintilla  of  evidence 
that  would  warrant  you  in  coming  to  any  other  conclusion  . 

With  all  the  industry  that  could  be  exercised,  with  detectives  upon 
the  track  of  every  witness,  the  prosecution  have  not  yet  been  able 
to  find  one  solitary  person  who  would  come  forward  and  say  that 
Col.  Fair  and  Mrs.  Fair  lived  otherwise  than  happily  together;  yet 
there  was  a  question  put  by  Judge  Campbell  which  was  cruel  in  the 
extreme.  He  asked,  "Did  not  you  in  the  presence  of  a  lady,  a  Mrs. 
Johnson,  draw  a  pistol  and  threaten  to  shoot  Col.  Fair?"  She 
promptly  said,  "No,  never."  Had  the  counsel  a  right  to  put  such 
a  question  as  that  unless  he  was  fortified  with  the  proof  behind  it? 
What  would  naturally  be  her  belief  when  such  a  question  was  put? 
Of  course  that  the  party  putting  the  question  was  prepared  with 
proof  to  meet  it.  Why  should  a  witness  be  thus  interrogated  with 
a  reference  to  assault  upon  one  now  lying  in  his  grave  and  con- 
fronted too  by  the  name  of  a  witness,  the  inference  being,  of  course, 
that  that  witness  was  present  at  the  time  the  assault  was  made? 
During  all  the  intercourse  between  Mrs.  Fair,  the  defendant  and 
her  husband.  Col.  Fair,  the  evidence  fails  to  disclose  that  they 
ever  lived  otherwise  than  happily  or  that  she  was  anything  but  a 
pure,  virtuous,  loving  and  devoted  wife  to  him. 

Then,  gentlemen,  he  died;  this  was  her  third  husband  and  up 
to  the  time  of  Col.  Fair's  death  not  one  word,  not  one  breath,  is 
proved  against  her  character.  Up  to  the  time  that  she  went  to 
Virginia  she  has  been  a  woman  that  has  always  by  honest  effort 
earned  for  herself  a  livelihood  and  support.  If  she  had  been  that 
kind  of  a  character  as  they  would  stigmatize  her  as  being — a  young 
Avoman  twenty-four  or  twenty-five  years  of  age,  beautiful  as  they 
admit — would  it  have  been  necessary  for  her  to  have  made  those 
superhuman  exertions  in  order  to  support  herself?  You  and  I  and 
everyone  knows  who  has  resided  for  any  length  of  time  in  Cali- 
fornia, that  she  needed  to  have  made  no  such  exertions  to  have 
gained  a  livelihood.  She  would  have  found  plenty  of  such  men 
as  Mr.  Crittenden — ^men  of  wealth  and  influence — ^who  would  have 
supported  her  without  any  exertion  on  her  part  in  the  way  she  did 
exert  herself.    We  of  California  know  that  too  well  and  it  can  not 
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be  gainsaid.  But  instead  of  resorting  to  that  kind  of  life  which 
women  of  bad  repute  lead,  she  pursued  an  honest  calling  and  was 
honestly  industrious.  First  she  taught  music,  then  she  took  a 
lodging  and  boarding-house,  keeping  it  in  proper  repute.  There 
has  not  been  a  single  witness  who  testified  that  any  house  she  has 
ever  kept,  no  matter  how  humble  it  may  have  been  or  how  aristo- 
cratic it  may  have  been — was  not  reputable.  No  witness  has  said 
that  the  Tahoe  House  which  she  kept  in  Virginia  City  was  a  house 
of  bad  repute,  or  so  considered  in  that  community.  No  one  has 
said  that  the  lodging  house  she  kept  in  Sacramento  was  a  house 
of  bad  repute.  Not  one  person  has  said  that  any  house  she  kept 
in  San  Francisco  or  any  house  which  she  kept  elsewhere  was  other- 
wise than  a  house  of  good  repute,  nor  that  it  was  not  beyond  assail. 

There  have  been  several  witnesses  here  who  were  residents  of 
Sacramento  at  the  time  she  resided  there,  called  to  testify  with 
reference  to  her  character.  Gen.  Hutchinson  was  one,  he  kept  a 
hotel  there;  and  he  was  Mayor  of  that  city,  he  knew  her  there. 
And  there  was  Mr.  Doyle  who  kept  a  saloon  in  Virginia  City,  he 
knew  her  in  Sacramento  while  she  was  there,  and  yet  neither  of 
those  men  testified  anything  against  her  reputation  in  Sacramento. 
All  those  who  have  testified  in  regard  to  her  reputation  at  all — when 
we  come  down  to  what  it  really  amounts  to,  tell  you  that  these 
reports  have  and  had  their  origin  with  her  association  and  connec- 
tions with  Mr.  Crittenden  and  not  elsewhere. 

In  1863  she  opened  the  Tahoe  House  containing  thirty-seven 
rooms;  she  states  to  you  how  she  furnished  it;  she  had  a  diamond 
ring,  the  gift  of  Col.  Fair,  with  that  she  raised  some  money;  she 
had  a  little  money  which  she  took  there.  She  raised  it  by  playing 
three  times  on  the  stage.  If  there  is  anything  criminal  in  that 
I  would  like  to  know  where  the  criminality  exists.  In  about  a 
year  after  opening  the  Tahoe  House  she  formed  the  acquaintance 
of  Mr.  Crittenden.  Very  shortly  after  she  became  his  affianced. 
She  did  not  know  he  was  a  married  man,  but  within  a  year  she 
did.  He  then  made  her  some  excuse  that  he  and  his  wife  were 
not  living  together;  it  matters  not  so  far  as  Mr.  Crittenden  is 
concerned  whether  he  informed  her  he  was  married  or  not  married 
at  the  time  these  relations  first  commenced.  I  shall  show  you 
by  the  correspondence  certainly  so  far  as  he  was  concerned  he 
can  claim  no  immunity  from  the  fact  that  he  was  a  married  man. 
For  up  to  the  time  she  formed  this  acquaintance  and  alliance  with 
Mr.  Crittenden  her  life  was  a  paradise  with  what  it  has  been  since 
that  period  of  time.  Anxiety,  such,  gentlemen,  as  you  never  before 
saw  portrayed  by  the  human  mind  or  character,  has  been  harrowing 
the  soul  and  feelings  of  the  accused,  from  the  time  she  first  ascer- 
tained that  he  was  a  married  man  and  could  not  for  that  reason 
fulfill  the  contract  which  she  says  he  made  with  her  of  marriage. 

It  is  proper  in  this  connection  that  you  should  consider  the  char- 
acter of  Mr.  Crittenden  and  his  reputation  in  the  community  in 
which  he  lived.  Woman  is  delicate  in  her  organization  and  ordi- 
narily, intellectually,   subject  to  the  control  of  the  stronger — the 
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masculine  mind.  When  woman  is  brought  under  the  control  and 
subject  to  the  will  of  man — if  that  man  is  a  man  of  intellect,  of 
intellectual  powers  and  ability — he  can  and  will  control  the  destiny 
of  the  woman  thus  brought  under  his  control. 

Gentlemen,  I  ask  you,  throughout  the  consideration  of  this  case 
never  for  one  moment  to  lose  sight  of  the  character  of  this  great  man 
— for  all  admit  him  to  have  been  a  great  man,  intellectually  and 
socially  and  every  way;  never  for  a  moment  to  forget  the  contrast 
between  these  two  parties;  A.  P.  Crittenden  the  deceased,  that 
great  mind,  that  giant  intellect  and  this  poor,  feeble  woman  who 
was  his  victim.  Let  me  read  from  some  of  Mr.  Crittenden's  letters. 
Here  is  one,  this  great  mind  operating  upon  this  woman,  the  mind 
of  this  great  man  bringing  this  influence  and  this  control  upon  the 
mind  of  this  woman: 

"Instantly,  instantly,  upon  the  receipt  of  this  without  the  loss  of 
one  single  second,  telegraph  me  'yes'  or  'no'  if  you  would  not 
have  my  life  upon  your  soul."  What  do  you  think  of  that,  gentle- 
men? "If  you  would  not  have  my  life  upon  your  soul — telegraph 
me  instantly — instantly — 'yes'  or  'no.'"  Think  of  it,  pause  and 
consider  it:  "If  you  would  not  have  my  life  upon  your  soul;  if 
'yes'  it  will  mean  that  we  are  parted  for  ever,  if  'no'  that  you  do 
not  mean  what  you  have  said,  that  you  do  and  always  will  love 
me;   that  you  are  mine  forever." 

What  did  he  speak  of  there?  Why,  she  tells  him  here  in  this  let- 
ter, "We  are  going  to  separate.  From  this  time  we  can  be  no 
more  to  each  other."  Immediately  upon  the  receipt  of  that  he  sits 
down  and  writes  the  words  which  I  have  read  to  you  and  he  sent 
this  letter  to  her  demanding  that  if  she  would  not  have  his  life 
upon  her  soul  to  telegraph  him  immediately  retracting  that  letter. 
But  if  she  meant  what  she  said  in  her  letter — that  they  were  sep- 
arated forever — then  his  life  would  be  at  an  end.  And  I  suppose 
that  if  she  had  not  replied  in  the  negative  she  would  have  been 
charged  with  his  murder.  Oh,  yes,  the  uncharitable  world  would 
have  said  so.  They  would  have  said  that  he,  being  a  married  man, 
because  she  was  trying  to  break  the  shackles  of  the  love  he  bore 
her  and  leave  him  free  to  return  to  his  marital  duties,  to  his  wife 
and  family;  if  he  had  slain  himself  then,  it  would  have  been  said 
she  was  the  cause  of  his  death;  the  uncharitable  world  would  have 
said  so  and  the  prosecution  would  have  said  so. 

Gentlemen,  here  is  the  letter  which  called  forth  the  one  from 
Mr.  Crittenden  which  I  read;  the  letter  was  indorsed,  "Did  not 
mean  it."  These  are  the  very  words  which  he  demanded  she  should 
telegraph  him  and  telegraph  instantly.  Then,  gentlemen,  here 
are  some  others: 

"I  must  see  you  tonight;  say  yes  and  let  me  come.  I  cannot  wait. 
This  night  is  perfectly  decisive  of  our  fate.  It  is  now  or  never. 
If  you  don't  see  me  tonight  we  shall  never  meet  again  on  earth." 

In  these  letters  you  see  the  strong,  passionate  feeling  of  the  love 
of  this  man  and  his  ardent  expressions  of  that  love,  and  the  power 


308  ^y-    AMERICAN  STATE  TRIALS. 

whicli  his  giant  intellect  exercised  over  this  woman  even  when  she 
was  the  wife  of  another  man. 

(After  discussing  the  Grayson  and  the  Snyder  marriage  there  were 
then  read  a  number  of  Mr.  Crittenden's  letters.) 

This  last  letter  concludes,  gentlemen:  "Put  that  old  fellow  to 
your  face  and  let  him  kiss  your  eyes  for  me."  Now,  I  do  not  ask 
for  any  merriment  upon  this,  but  these  are  expressions  which  Mr. 
Crittenden  himself  writes  to  the  defendant;  a  matter  of  serious, 
calm  consideration  for  this  jury  when  they  come  to  ascertain  and 
determine  in  their  own  minds  the  relations  existing  between  these 
parties. 

In  this  last  letter  he  speaks  as  if  he  did  not  intend  to  leave  her 
for  a  week  and  even  then,  even  for  this  temporary  absence,  if  he 
could  have  foreseen  that  she  could  not  join  him  there,  there  was 
not  money  enough,  he  says,  in  the  Bank  of  California  in  San  Fran- 
cisco to  have  paid  him  for  that  limited  separation.  Tell  me  there 
was  no  love  there!  That  there  was  no  feeling  there!  Pure  and 
unadulterated  feelings  and  love!  It  may  have  been  wrong,  it  may 
have  been  an  illigitimate  love,  but  it  still  speaks  the  impassioned 
feelings  of  the  heart. 

April  19. 

Early  in  1869  he  writes:  "I  am  sitting  in  our  parlor  where  it 
first  dawned  upon  me  that  I  loved  you,  where  it  first  dawned  upon 
us  that  we  loved  each  other,  where  I  gave  you  the  first  kiss."  He 
says  then  that  he  is  gazing  up  and  looking  at  her  picture  wishing 
that  the  original  was  there  that  he  might  hug  her  to  his  bosom  and 
kiss  the  original  instead  of  the  picture.  Again  he  writes:  "Tele- 
graph, telegraph  me  immediately  upon  the  receipt  of  this,  yes  or 
no  unless  you  would  have  my  life  upon  your  soul."  And  here  is 
a  letter  from  her:  "Now,  Mr.  Crittenden  we  must  part  until  you 
place  yourself  in  a  position  to  make  me  your  wife.  I  will  see  you 
once  and  a  while  at  your  rooms,  but  other  than  that  we  must  part 
so  that  the  world  at  least,  cannot  have  it  to  say  that  I  am  living 
with  you  as  they  have  heretofore;  because,  you  see,  here  is  my 
little  child;  for  her  I  live  and  I  cannot  blast  her  future  prospects 
in  life  by  this  course  of  conduct.  And  Avhenever  you,  Mr.  Critten- 
den, are  ready  and  prepared  to  fulfill  your  promises  on  your  part 
and  procure  the  divorce  which  you  have  agreed  to  do.  then  I  shall 
be  most  happy  even  in  poverty.  "Without  money  or  anything  I  am 
willing  to  go  with  you  anywhere,  into  any  wilderness  with  you, 
so  that  you  are  mine  and  I  am  yours.  You  will  then  place  me  in 
that  position  which  I  ought  to  occupy  from  our  heretofore  existing 
relations." 

Upon  the  point  of  motive  and  intent  I  propose  now  to  cite  some 
authorities. 

(He  here  cited  People  v.  Foren,  25  Cal.  36;  Strong  v.  Shumaker, 
3  Barb.  650;  The  William  Grey.  1  Paine,  21.) 

The  question  is,  what  constitutes  guilt  and  unless  the  mind  was 
guilty  the  man  was  not  guilty. 

I  remember  a  case  that  occurred  some  two  years  ago  in  Tuolumne 
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county.  A  Mr,  Cooper  in  1856  married  a  young  lady  in  the  town  of 
Sonora.  They  moved  away  some  few  miles  and  always,  so  far  as 
the  neighbors  knew,  and  everybody  who  knew  them,  lived  happily, 
pleasantly  and  agreeably  together.  They  had  some  two  or  three 
children.  About  two  years  ago,  one  morning,  in  a  fit  of  frenzy, 
produced  by  some  reason  unknown  to  any  of  his  neighbors,  or  any- 
body else,  with  a  knife  he  slew  his  wife,  and  undertook  to  kill  his 
children.  But  the  interference  of  a  Chinaman  he  had  there,  pre- 
vented that;  and,  happily,  their  lives  were  spared.  He  fled,  and  for 
two  or  three  days  was  not  found.  At  last  he  was  discovered 
and  arrested.  He  was  taken  to  the  asylum,  at  Stockton,  and  re- 
mained there  some  four  or  five  months;  and  ultimately  was  re- 
leased, cured,  entirely  cured;  and  he  is  now  at  home  with  those 
little  children,  engaged  in  industrial  pursuits,  as  rational  as  any 
man  in  the  community.  No  indictment  was  ever  found  against  him, 
no  trial  was  ever  had  in  the  case.  And  why?  Because  the  com- 
munity In  which  he  lived  knew,  from  his  relations  with  his  wife 
and  family,  that  there  was  no  guilty  mind  there. 

(Mr.  Quint  here  cited  and  read  from  the  leading  English 
and  American  cases  on  Insanity,  including  the  trials  of  Sick- 
els,  Cole  and  Richardson). 

If  a  man  can  be  wrought  up  to  a  state  of  frenzy  under  circum- 
stances like  those  which  brought  frenzy  to  the  minds  of  Sickles, 
Cole  and  McFarland,  so  as  to  render  him  an  irresponsible  agent, 
I  would  like  to  know  why  a  poor  woman  might  not  under  similar 
circumstances  be  wrought  up  to  the  same  degree  of  frenzy,  and 
thereby  cease  to  become  a  responsible  agent?  Man's  mind  is  dif- 
ferent from  the  mind  of  woman;  it  is  stronger,  not  liable  to  the 
impulses  of  the  moment  as  woman's  is.  There  is  that  distinction 
between  them. 

I  need  not  stop  here,  either.  It  is  but  a  little  while  since  we 
had  a  case  right  here  in  our  midst.  My  learned  friend.  Judge 
Campbell  here,  was  the  counsel  who  defended  the  case.  I  refer  to 
The  People  v.  Gunn.  Gunn  killed  Murphy,  because  Murphy,  as 
Gunn  had  been  informed,  had  seduced  his  sister.  He  armed  him- 
self upon  learning  the  fact  and  went  out  and  deliberately  wounded 
Murphy,  from  the  effect  of  which  he  died.  What  was  the  defense? 
Why,  that  Gunn  was  insane.  He  never  has  been  in  the  Insane 
Asylum,  there  is  no  proof  that  he  ever  was  insane  in  his  life,  and 
there  was  no  attempt  to  make  any  such  proof  at  all.  He  was  tried 
and  acquitted,  upon  the  ground  that  his  mind  was  in  that  condition 
at  the  time  he  fired  the  fatal  shot,  that  he  was  not  an  accountable 
agent. 

A  few  more  words  and  I  shall  have  done.  The  law,  in  its  cold 
commands,  prohibits  the  indulgence  of  the  passion  of  anger.  In  its 
tender  consideration  for  the  safety  of  the  human  physical  frame, 
the  law  forbids  man  to  strike  his  fellow  man.  Men  are  punishable 
by  the  law  if  they  assail  the  bodies  of  their  fellow  men.     Life  for 


310  XV-    AMERICAN  STATE  TRIALS. 

life  is  the  fearful  decree  of  our  legislative  powers.  This  sentence 
of  the  written  law,  sls  construed  and  administered  by  wise  Judges, 
and  maintained  by  zealous  public  prosecutors,  is  that  when  human 
life  has  been  sacrificed  by  the  pistol  or  the  dagger,  the  law  will 
administer  punishment,  and  take  another  life  to  appease  the 
offended  majesty  of  the  written  law.  Are  there  no  avenues  to  the 
seat  of  life  save  through  the  body?  If  the  truth  were  known — if 
the  dead  could  speak — if  graves  could  yield  up  their  secrets  to  the 
astonished  world — you  would  learn  that  numberless  deaths,  un- 
hallowed numbers,  could  be  counted  against  those  who  have  sapped 
the  foundations  of  life  by  assaults  upon  its  moral  support,  in  the 
proportion  of  a  hundred  to  one  of  assaults  upon  the  body. 

When  the  black  flowing  rivers  render  up  the  "rashly  importunate" 
who  have  "gone  to  their  death,"  our  vigilant  law  does  not  look 
beyond  the  "fair  auburn  tresses  escaped  from  the  comb"  to  find 
the  heartless  author  of  a  crime  which  has  caused  the  loss  of  her  life. 

The  wretch  whose  lust  has  destroyed  the  moral  support  of  his 
victim's  life,  passes  carelessly  by  the  pall  upon  which  his  murdered 
victim  is  borne  to  her  rest,  and  seeks  fresh  fields  in  which  to  exert 
his  deadly  power.  He  may  be,  and  often  is  known,  but  no  law 
restrains  his  murderous  hand.  Hecatombs  have  been  sacrificed  by 
these  moral  murderers,  and  the  armed  majesty  of  the  law  is  not 
moved.  "Where  shall  be  woman's  defenders?  Who  shall  save  woman 
from  her  murderers?  Without  a  father,  a  husband  or  brother  to 
defend  her,  shall  not  a  wronged  and  sacrificed  woman  be  her  own 
defender?  When  the  moral  support  of  life  is  destroyed,  when 
each  pulsation  tingles  at  the  heart  with  a  sense  of  betrayal,  ruin  and 
shame,  who  will  then  seize  upon  the  mysterious  workings  of  the 
brain  and  guide  the  mind  to  discreet  conclusions?  The  human 
heart  is  formed  for  love.  This  great  man,  whose  loss  we  all  mourn, 
and  whose  fall  has  occasioned  this  protracted  and  serious  trial, 
could  forsake  the  endearments  of  home  and  all  its  charms  and 
soothing  influences,  and  with  a  zeal  and  eloquence  which  charmed 
and  entranced  assemblies  of  men — and,  if  your  Honor  please,  in 
this  Court  room,  his  skill  in  debate,  his  exalted  and  profound 
learning  have  moved  the  judicial  mind  and  crowned  himself  with 
the  laurels  of  success.  To  juries  in  your  place  he  has  addressed 
his  matchless  and  persuasive  eloquence.  To  jurors,  honest  and  con- 
scientious as  yourself,  he  has  made  the  worse  appear  the  better 
cause.  Juries  and  Judges  have  yielded  their  wills  to  his  persua- 
sive appeals.  Rapt  in  admiration,  strong  men  in  the  Court  room 
have  drifted  with  his  argument  to  the  conclusions  which  he  sought. 
This  is  known  to  us  all.  Then,  gentlemen,  is  it  wonderful,  is  it 
strange,  that  he  could  enrapture  this  poor  woman  with  stories  of 
his  love  until  the  morning  sun  was  not  more  welcome  than  his 
pleasant  face?  But  if  she  dared  to  aspire  to  his  love,  if  her  heart 
beat  wildly  in  her  bosom  when  his  familiar  step  was  heard  upon 
her  stairs,  she  was  all  to  blame!  The  man  who  taught  her  to  love 
him  was  free  from  fault!  She  alone  must  suffer.  In  the  name  of 
God,  I  ask  you,  has  she  not  already  suffered  enough?     Her  soul 
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was  tortured  until  reason,  flickering  on  its  frenzied  throne,  de- 
serted her.  The  mad,  wild  tumult  in  her  brain  overcame  the  ap- 
preciation of  right  and  wrong.  The  shadows  which  her  anxiety- 
had  cast  upon  her  intelligence  were  at  length  drawn  out  until  the 
scintillations  of  reason  were  obscured  in  the  dark  night  of 
despair.  The  man  she  loved,  the  being  to  whom  she  had  surrendered 
her  body  and  soul,  was  in  the  obscurity  of  that  hour — in  the  dark- 
ness of  that  moment  when  that  fatal  shot  was  fired — hurried  across 
that  mysterious  water  which  all  are  doomed  to  pass,  and  which  she, 
in  her  wild  imagination,  saw  vividly  portrayed,  as  we  find  in  the 
testimony  of  Mrs.  Morris.  In  her  wild  imagining  a  little  while  she 
stood  upon  the  marshy  shore,  and  imploringly  stretched  out  her 
hands  for  aid  to  reach  him.  Even  then  his  smiles  of  love  encour- 
aged her  to  hope,  but  the  grim  tyrant  Despair  held  her  spell-bound 
and  beyond  the  embrace  of  her  idol. 

The  dark  water  is  still  between  them.  But  it  is  manifest  that 
the  shock  to  her  soul  is  rapidly  hurrying  her  to  "that  undiscovered 
country  from  whose  bourne  no  traveller  has  returned."  In  the 
course  of  nature  her  days  are  to  be  few  and  full  of  sorrow.  As  she 
glides  down  the  slippery  steps  of  life,  shall  we  not  cheer  her  lonely 
and  sorrow-laden  heart  with  kindness?  Are  we  so  little  in  our 
souls  that  we  can  not  afford  to  be  charitable  in  such  a  case?  Man's 
opportunities  for  doing  good  are  not  so  vast  that  he  need  to  refuse 
their  presence.  When,  in  future  years,  if  our  lives  be  prolonged, 
we  should  seek  relief  from  the  cares  and  the  toils  of  existence, 
when  we  would  pour  balm  upon  our  own  bleeding  hearts,  when  we 
would  seek  solace  for  life's  griefs,  remember  there  will  be  no  more 
pleasant  recollections  in  the  history  of  our  lives  than  that,  when 
a  poor  and  friendless  woman  casts  her  heart,  her  hopes,  her  life, 
into  our  hands,  we  administered  balm  to  her  distressed  soul  and 
poured  upon  her  our  blessings  and  yielded  to  her  man's  warm  in- 
stincts for  mankind. 

April  20. 

Mr.  Cook:  We  claim  that  under  the  statute  of  the  State  applic- 
able to  trials  of  this  character  where  there  are  two  counsel  upon 
a  side,  the  arguments  must  be  delivered  to  the  Court  and  jury 
alternately;  and  that  being  the  case  and  Judge  Campbell  having 
opened  and  Mr.  Quint  followed  him,  the  District  Attorney  shall 
follow  Mr.  Quint  and  then  I  shall  follow  and  close  the  argument. 
It  was  evidently  the  intention  of  the  legislature  that,  in  murder 
cases,  there  should  be  an  exception  to  the  general  rule  that  the 
prosecution  should  close;  and  they  have  therefore  provided  that  the 
argument  should  take  this  course. 

The  Cotjkt:  The  point  has  been  raised  in  several  of  the  Courts 
of  this  State,  and  it  has  been  universally  decided  that  the  prose- 
cution should  close.  If  you  read  the  two  sections  together,  as  it 
now  stands,  in  connection  with  the  law  as  it  stood  prior  to  1855 — 
in  connection  with  the  statute  referred  to — it  is  very  evident  to  my 
mind  that  the  legislature  intended  to  change  the  rule  then  existing 
— the  rule  then  being  that  the  defendant  should  close  in  all  crim- 
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inal  cases.  That  has  been  the  understanding  of  all  Judges  since 
1855,  and,  as  I  am  informed,  has  been  the  uniform  ruling  in  all 
cases  in  regard  to  it. 

Mr.  Cook:  We  claim  first,  that  it  is  the  duty  of  the  prosecution 
now  to  make  their  argument  to  the  jury  and  that  I  might  then 
have  a  right  to  follow  and  make  my  argument,  and  that  mine  shall 
be  the  conclusion.  In  view  of  your  Honor's  construction  of  the 
statute  almost  immediately  preceding  the  one  referred  to,  that 
merely  provides  that  after  the  testimony  is  closed,  unless  there  is 
a  stipulation  to  submit  it  without  argument,  "the  prosecution  must 
open  and  may  close."  That  word  "must"  is  used  also  in  this  sec- 
tion— "that  the  argument  shall  proceed  alternately,"  and  after  that 
has  been  done,  then,  if  that  section  is  applicable  to  the  section  I 
speak  of,  then  the  District  Attorney  may  have  the  right  to  close. 

The  Couet:  I  will  let  the  District  Attorney,  at  your  request,  go 
on,  if  he  pleases,  and  make  an  argument,  or  I  will  permit  him 
to  waive  that  argument. 

Mr.  Cook:  That  I  shall  except  to  also.  The  spirit  of  the  statute 
must  be  carried  out  or  your  Honor  is  right  that  he  has  a  right  to 
make  a  closing  argument,  after  my  argument. 

The  Couet:  It  should  be  stated  that  the  word  "may,"  according 
to  the  construction  of  statutes  given  by  the  Supreme  Court,  means 
"shall,"  so  that  the  statute  would  require  that  the  District  Attorney 
shall  close. 

Mr.  Cook:  The  Legislature  there  again  say  that  he  must  open 
— they  use  that  word.  They  say  when  there  are  two  counsel  they 
must  speak  alternately,  and  they  say  must  in  connection  with  may, 
also  in  this. 

The  Couet:  The  prosecution  can  go  on  now,  if  you  desire,  but 
they  have  undoubtedly  the  right  to  close. 

Mr.  Byrne:  I  will  not  go  on  now,  and  I  desire  to  say  that  this 
statute  has  been  passed  upon  repeatedly,  to  my  personal  knowledge. 

MR.  COOK  FOR  THE  PRISONER. 

Gentlemen,  what  is  the  nature  of  this  case?  Who  are  the 
prominent  actors  and  parties  who  have  been  daily,  by  the 
evidence,  introduced  here  and  portrayed  before  you?  what 
are,  and  what  have  been,  their  relations?  If  a  stranger 
should  drop  into  this  court  room  this  moment,  he  would  won- 
der, and  as  he  listened,  still  wonder,  how  it  is,  how  it  could 
be,  that  a  woman  of  refined  manner,  a  woman  of  education, 
a  woman  who  has  a  dear  and  darling  daughter  to  live  for  and 
cherish,  should,  without  any  motive,  without  any  cause  what- 
ever, have  stricken  to  the  heart  and  slain  the  only  protector 
which  God  had  left  her  on  the  face  of  the  earth.    I  say  the 
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wonder  would  grow,  and  still  would  grow,  until  he  had  heard 
the  story  of  her  wrongs  and  her  sufferings — until  he  had  fol- 
lowed her  through  a  course  of  seven  or  eight  years,  and  found 
that  that  once  bright  and  brilliant  intellect — that  once  lov- 
able creature — degree  by  degree  was  sinking  from  a  high 
and  elevated  tone  to  almost  the  position  of  a  confirmed  lu- 
natic. 

As  far  back  as  the  year  1863,  in  a  mining  town  in  Nevada, 
the  defendant  was  struggling  to  gain  an  honest  living  for  her- 
self and  daughter.  With  all  her  personal  attractions,  not- 
withstanding her  accomplishments  to  teach  music  in  almost 
every  form,  her  idea  was  to  go  to  a  new  world  where  she  can 
accumulate  a  sufficiency,  and  lay  it  in  store  for  her  after  years, 
and  for  the  support  of  herself  and  daughter,  and  her  mother. 
Gentlemen,  it  was  an  evil  hour ;  it  was  a  terrible  day  that  she 
determined  to  cross  the  mountains ;  it  was  a  terrible  moment. 
It  was  the  signal  of  her  hishonor,  to  her  downfall,  to  her  ruin ! 
She  met  the  man  who  at  once  unquestionably  became  fascin- 
ated by  her  appearance  and  accomplishments.  He  at  once 
selected  a  suite  of  rooms  directly  opposite  hers,  on  the  same 
floor  of  her  house.  He  .at  once  addressed  himself  to  her  with 
all  his  winning  eloquence,  with  all  his,  at  that  moment,  un- 
doubtedly deceitful  smiles.  He  continued  day  by  day,  night 
by  night,  until  he  had  so  entwined  himself  and  wound  him- 
self about  this  frail  stem,  that  she  had  promised  to  marry 
him.  A.  P.  Crittenden  was  one  of  the  brightest  intellects 
in  your  community,  the  leader  of  his  profession — that  great 
and  noble  profession  which  calls  out  the  talent  of  the  world; 
the  leader  of  the  Bar  upon  the  Pacific  Coast;  the  man  that 
could  control  Courts  and  bend  the  minds  of  jurors  at  his  will ; 
who  held  all  who  listened  to  him  in  a  trance ;  who  placed  you 
in  a  state  of  mesmerism  while  listening  to  his  eloquent  ap- 
peals. In  addition  to  this,  he  was  a  tyrant — ^indomnitable, 
persevering,  unflinching;  never  yielding  what  he  undertook. 
Such  is  the  character  of  the  slain;  such  is  the  character  of 
the  man  who  wormed  himself  about  the  defendant  and  into 
her  affections,  until  he  had  her  under  his  control,  until  she 
really  loved  him. 
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Two  bright  intellects  met,  and  when  he  ascertained  she  was 
a  woman  of  intellect,  as  well  as  prepossessing  in  appearance, 
what  he  intended  first  as  lust  was  turned  to  love,  and  he  be- 
came soon  the  admirer — the  lover — following  every  act  and 
movement  of  the  prisoner  at  the  bar.  He  forgot  his  own 
social  relations;  forgot  that  he  had  a  wife  and  children  de- 
pendent on  him;  forgot  that  he  was  the  father  of  seven  liv- 
ing children,  and  the  grandfather  of  many  children.  All  these 
things  he  passed  by  like  the  idle  wind,  and  turned  his  de- 
votion, his  love,  with  all  the  endearing  remarks  and  insinua- 
tions, not  only  by  word  of  mouth,  but  in  his  every  letter,  into 
the  ears  and  mind  of  his  prisoner,  holding  out  to  her — whether 
he  was  sincere  or  not  is  for  you  to  say — but  certain  it  is  that 
he  told  her  that  he  did  live  unhappily  with  his  family,  with 
his  wife — that  he  would  procure  a  divorce  from  her,  and  that 
the  time  should  come  when  she  should  be  his  lawful  wife. 
This  is  no  fancy  sketch,  no  fancy  picture  of  the  imagination. 
These  are  the  great,  bold,  broad,  unquestionable  facts  of  this 
case.  They  stand  here  without  being  questioned — truths, 
mighty  truths.  Counsel  forgot  when  he  made  this  uncalled  for, 
unprecedented,  and  unwarranted  attack  upon  Mrs.  Fair,  that 
the  man  she  slew,  if  she  were  guilty,  was  guilty  in  a  tenfold 
degree.  Old  enough  to  be  her  father,  with  a  wife  old  enough 
to  be  her  mother,  children  of  her  age;  with  all  these  relations 
surrounding  him  and  binding  him  to  duty,  I  ask  whether  he 
is  not  the  man  who  has  violated  every  principle  of  morals — 
whether  he  was  not  the  man  who  defied  public  opinion,  who 
made  no  secret  of  his  actions — a  man  who  frequented  public 
restaurants  in  company  with  the  defendant,  and  dined  in  open 
day  in  their  public  saloons  with  her;  a  man  who  walked  the 
streets  of  San  Francisco  with  the  defendant — I  say  he  was 
the  man  who  set  public  opinion,  which  the  counsel  has  so  fre- 
quently adverted  to  here,  at  defiance,  and  said:  "I  set  up  a 
code  of  morals  of  my  own.  I  care  not  what  my  neighbor 
thinks." 

The  speech  of  Judge  Campbell  upon  the  character  of  the 
defendant  was  not  only  uncalled-for,  but  it  was  vindictive. 
Never  before,  when  a  human  being  was  upon  trial  for  his 
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life,  particularly  a  female  with  her  mouth  closed,  has  a  prose- 
cuting attorney  made  such  an  attack,  uncalled-for  and  unwar- 
ranted by  the  evidence — as  he  did  upon  the  unfortunate  pris- 
oner. He  talked  about  Dr.  Lyford  coming  here  with  a  dic- 
tionary of  big  words.  I  will  ask  the  learned  counsel  where 
he  found  his  dictionary  for  his  harsh  epithets  ?  Many  of  them 
can  not  be  found  in  an  English  dictionary — many  of  them 
are  only  by-words  upon  the  street.  And  yet  she  was  com- 
pelled to  sit  here  with  her  mouth  closed  and  listen  to  this 
harangue — I  will  not  call  it  an  argument. 

Gentlemen,  Mr.  Campbell  has  selected  out  of  three  or  four 
hundred  letters,  some  twelve  or  fifteen  letters,  passing  through 
an  acquaintance  of  some  six  of  seven  years — and  those  are 
all  he  could  find — in  which  he  found  some  harsh  expressions, 
and  those  were  the  subject  of  his  comment.  He  told  you — 
and  he  offered  to  introduce  evidence  on  her  general  reputation 
— he  should  show  that  she  was  notoriously  a  bad  woman — a 
woman  who  was  utterly  debased,  whose  chastity  was  so  far 
gone,  so  demoralized,  that  it  was  a  by-word  in  the  community 
— that  it  was  a  general  reputation,  known  by  everybody  where 
she  lived. 

Gentlemen,  there  would  be  one  answer  to  it  if  they  had 
established  anything  like  that  and  that  is  this:  Do  you  be- 
lieve that  if  she  had  a  bad  reputation  for  chastity  in  the  com- 
munity that  A.  P.  Crittenden  would  have  endorsed  her  char- 
acter by  taking  her,  not  only  to  one  of  the  most  respectable 
and  public  hotels  in  San  Francisco  but  seating  her  at  the 
dinner-table  beside  his  wife  and  daughter?  Crittenden  is 
dead  and  in  his  grave;  his  voice  cannot  be  heard  here,  but 
there  is  his  act  speaking  louder  than  he  could  if  upon  the 
witness-stand,  which  tells  you  that  he  believed  her  up  to  the 
time  of  these  relations  with  her,  to  be  a  virtuous  woman.  And 
that  act  gives  the  lie  to  all  these  slanderous  tales  about  which 
the  counsel  has  harped  so  much. 

Judge  Campbell  assailed  defendant's  character,  and  what 
did  he  do  beyond  that?  He  said  that  Dr.  Lyford  was  a 
mountebank,  that  Dr.  Trask  had  forgotten  what  he  knew. 
He  doesn't  say  that  the  doctor  lied;  he  is  too  well  known  in 
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this  community.  Dr.  Tucker  lie  jumps  over  and  Dr.  Dean 
he  almost  forgets.  To  the  nurse  he  gives  a  passing  glance  and 
says  things  of  that  kind  may  occur  with  almost  any  female; 
and  there  is  his  argument  upon  the  most  vital  question  in 
this  case.  That  is  the  kind  of  argument  by  which  he  appeals 
to  your  human  understanding  for  the  purpose  of  securing  the 
conviction  of  this  lady.  To  sum  up  Judge  Campbell's  speech, 
it  was  an  attack  upon  the  character  of  the  defendant,  an 
attempt  to  show  that  she  had  told  one  or  two  falsehoods 
and  that  her  object  was  money.  He  jumped  entirely  over  the 
medical  testimony  and  all  the  testimony  as  to  her  actions  and 
behavior  when  she  was  arrested. 

That,  gentlemen  of  the  jury,  is  the  whole  sum  and  substance 
of  his  speech.  I  propose  to  show  you,  first,  that  this  question 
of  reputation  has  no  applicability  and  has  nothing  to  do  with 
the  matter  here  for  your  consideration.  It  would  be  imma- 
terial whether  the  defendant  were  the  lowest  wretch  on  the 
face  of  the  earth  or  the  queen  of  an  empire.  Judge  Camp- 
bll  has  tried  to  bring  your  mind  into  a  condition  to  try  the 
defendant  for  every  act  of  her  life  instead  of  trying  her  for 
shooting  Mr.  Crittenden.  His  object  was  to  divert  your  at- 
tention from  the  truth ;  to  get  you  out  of  the  proper  road  of 
inquiry ;  to  carry  you  off  on  a  question  which  is  entirely  for- 
eign to  this  case,  and  was  only  made  use  of  because  it  was  a 
matter  upon  which  he  could  vent  to  his  eloquence,  in  dis- 
cussing the  morality  of  the  community,  what  it  should  be  and 
what  it  should  not  be  and  to  tickle  the  ears  of  a  few  of  his 
hearers. 

Gentlemen  of  the  jury,  you  have  but  one  question  to  decide, 
that  is,  the  condition  of  the  mind  of  the  accused  at  the  very 
instant  the  fatal  shot  was  fired. 

The  prosecution's  first  point  was  that  the  defendant  stated 
a  falsehood  when  she  said  she  knew  Mr.  Crittenden  about  a 
year  before  she  knew  he  had  a  wife  living.  First  you  have 
her  testimony  on  this  subject.  What  motive  had  she  for 
telling  you  an  untruth  about  that?  It  would  not  help  her 
case  whether  she  knew  he  was  married  or  unmarried.  She 
says  she  first  met  him  in  September,  1863 ;  she  then  had  the 
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Tahoe  House.  He  was  introduced  to  her  and  took  rooms 
there,  Mrs.  Crittenden  tells  you  that  Mr.  Crittenden  did  not 
go  over  to  Virginia  to  live  and  go  into  business  there  until 
February  1864 ;  that  they  went  to  Aurora  on  the  4th  of  Feb- 
ruary 1864.  Mrs.  Fair  testifies  that  Mr.  Crittenden  came 
there  in  September  1863.  All  but  three  of  the  witnesses 
called  for  the  prosecution  on  the  question  of  the  character 
of  the  defendant,  stated  that  Mr.  Crittenden  was  there  in  Vir- 
ginia City  and  in  business  with  Judge  Sunderland  in  the  fall 
of  1863.  Indeed  they  all  testify  to  it  and  corroborate  Mrs. 
Fair.  Now,  who  is  right?  Mrs.  Fair  undoubtedly  knows 
when  she  opened  the  Tahoe  House. 

There  were  five  months  when  it  is  certain  that  Mrs.  Crit- 
tenden was  not  present.  There  were  four  mouths  that  Mrs. 
Crittenden  was  there — that  was  from  February  to  June.  Mrs. 
Fair  was  at  that  time  under  contract  of  marriage  with  Mr. 
Crittenden.  Mr.  Crittenden  having  his  wife  there  would  use 
every  means  in  his  power  to  keep  that  fact  from  Mrs.  Fair. 
If  he  had  any  friends  at  the  Tahoe  House  he  would  be  sure 
to  tell  them  not  to  mention  it  to  Mrs.  Fair.  Mrs.  Fair  was 
confined  to  her  own  house  in  which  she  kept  lodgers — a  class 
of  people  that  she  was  not  thrown  into  communication  with 
at  all.  Even  if  they  knew  that  Mrs.  Crittenden  was  in  town 
her  relations  with  them  were  such  as  not  to  have  elicited  such 
information  from  anybody  in  the  house.  They  come  and  go 
out  and  they  go  to  bed  from  9  to  10  or  11  or  even  12  o'clock, 
and  getting  up  in  the  morning  and  going  out  to  a  restaurant 
and  getting  their  meals — who  believes  or  imagines  that  it  was 
likely  she  should  have  obtained  this  intelligence  from  such 
persons  ? 

Mrs.  Crittenden  says  she  was  in  the  street  with  her  hus- 
band. She  does  not  tell  us  whether  it  was  in  the  night  time 
or  in  the  daytime ;  whether  it  was  once  or  twice.  That  is  all 
she  says  about  it.  Mrs.  Fair  says  that  after  her  mother 
learned  that  Mr.  Crittenden  had  a  wife  living,  she  called  Mr. 
Crittenden  to  an  account  when  the  three  were  present.  What 
was  the  use  of  her  inventing  that  story?  "Why  not  stand  by 
the  single  fact  that  she  had  already  stated,  that  she  did  not 
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know  he  had  a  wife  living  ?  After  her  mother  had  ascertained 
the  fact  that  he  had  a  wife  living,  what  did  she  do  ?  She  called 
an  interview  of  the  three  and  said  to  Mr.  Crittenden,  "Sir, 
yon  cannot  remain  in  this  house  until  you  divest  yourself 
of  your  wife  and  put  yourself  in  a  position  in  which  you  can 
visit  my  daughter. "  What  does  he  do?  In  that  commanding, 
dictatorial  mood  of  his,  to  which  she  always  yielded,  he  says, 
"I  will  leave  your  house  but  I  will  take  your  daughter  with 
me. ' '  And  what  did  they  do  ?  They  did  leave  the  house,  she 
did  go  with  him;  she  went  to  the  house  on  A  street  fitted  up 
for  the  same  business.  It  was  only  a  small  house,  three  or 
four  rooms  and  Mr.  Crittenden  took  rooms  there.  Here  are 
facts  corroborating  her;  facts,  not  imaginings — not  theories. 
Would  Mrs.  Fair,  except  for  some  such  cause  as  that,  have 
given  up  a  house  which  was  paying  her  well,  in  which  she 
was  doing  a  lucrative  business,  every  room  of  the  Tahoe 
House  full  ?  Have  you  not  got  a  reason — the  only  reason  that 
can  suggest  itself  to  you — that  her  mother  said  that  Critten- 
den should  not  visit  her  at  that  house  and  rather  than  have  a 
quarrel  with  her  mother,  she  said,  "Mother,  you  keep  this 
house  and  I  will  go  to  my  own. ' '  She  went  to  her  own  house 
and  Mr.  Crittenden  went  with  her  and  took  rooms  there. 
There  she  also  had  three  lodgers  besides  Mr.  Crittenden.  She 
was  not  abandoning  her  business  but  trying  to  make  a  little 
money  honestly  yet.  Is  she  the  profligate?  Is  she  the  pros- 
titute?    Is  she  living  upon  Mr.  Crittenden? 

Then  he  took  her  to  San  Francisco.  Gentlemen,  the  man 
was  so  infatuated  that  he  could  not  at  that  time  allow  this 
woman  to  be  out  of  his  sight.  She  did  not  want  to  go  to  the 
hotel  where  his  wife  was,  but  he  insisted.  Why  did  he  take 
her  there?  To  satisfy  her  that  he  did  not  have  at  that  time 
relations  with  his  wife  beyond  what  he  had  told  her,  namely, 
taking  his  meals  there.  She  was  then  introduced  to  Mrs. 
Crittenden  by  Mr.  Crittenden,  Up  to  this  time  and  up  to 
the  summer  of  1865  had  not  Mr.  Crittenden  with  all  his 
shrewdness  concealed  everything  from  his  wife?  Up  to  the 
summer  of  1865,  the  time  Mrs.  Crittenden  says  she  went  up 
to  Virginia  and  stopped  with  Mr.  Crittenden  at  Mrs.  Fair's 
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house  on  A  street.  She  says  she  had  a  conversation  with 
Mrs.  Fair  when  Mrs.  Fair  called  her  out  of  the  room  in  her 
night  clothes  and  had  a  talk  with  her.  Up  to  that  time  she 
did  not  know  that  Mr.  Crittenden  was  having  improper  rela- 
tions with  Mrs.  Fair.  Mrs.  Crittenden  having  been  there 
during  the  summer,  in  Virginia  three  times  and  Mrs.  Critten- 
den having  a  daugher  permanently  residing  there,  Mr.  Crit- 
tenden had  tact  and  cunning  sufficient  to  keep  from  his  wife 
the  fact  of  his  relations  with  Mrs.  Fair  for  those  two  years 
and  upward.  Yet  the  fact  that  Mrs,  Fair  was  kept  in  ig-nor- 
ance  of  the  fact  that  Mrs.  Crittenden  was  up  there  for  three 
months,  is  announced  as  a  mystery  here.  She  visited  there 
three  times  during  the  summer;  she  had  a  married  daughter 
permanently  living  there  and  yet  she  (Mrs.  Crittenden)  never 
heard  a  word  about  the  fact  of  her  husband's  relations  with 
Mrs.  Fair.  Let  me  ask  you  if  it  does  not  come  with  a  bad 
grace  from  the  counsel  on  the  other  side  to  argue  that  the 
fact  that  Mrs.  Crittenden  was  there  three  or  four  months, 
must  necessarily  have  been  known  to  Mrs.  Fair. 

Again  Mrs.  Fair  tells  you  that  Mr.  Crittenden,  all  the  time 
that  Mrs.  Crittenden  was  there,  occupied  that  suit  of  rooms 
in  her  house,  he  never  gave  them  up,  they  were  there  for 
him  whether  he  used  them  or  not.  Why,  if  Mr.  Crittenden 
was  there,  as  Mrs.  Crittenden  said,  during  that  time  stopping 
with  her  at  her  daughter's  in  Virginia  City,  he  was  disguis- 
ing the  fact  from  Mrs.  Fair  and  fooling  her  all  the  time. 
Because  the  bed  would  be  tumbled — mussed.  No  doubt  he 
was  there,  as  Mrs.  Crittenden  says,  and  was  with  her  during 
that  time  but  he  occupied  his  rooms  and  kept  up  the  dis- 
guise and  kept  Mrs.  Fair  in  the  belief  all  the  time  that  he 
was  occupying  his  rooms  at  her  house. 

Mr.  Crittenden  when  they  came  to  San  Francisco  told 
Mrs.  Fair  that  he  had  rooms  on  Pine  street.  The  night  she 
went  up  to  his  house  she  started  out  first  toward  Pine  street 
supposing  he  would  go  in  that  direction,  but  she  found  he  did 
not.  She  followed  him,  he  took  a  different  direction.  She 
thought  it  was  strange  until  she  brought  up  in  front  of  his 
residence  which  she  did  not  know  before  that  he  occupied. 
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Would  not  the  letters  which  you  have  heard  read  here,  of 
themselves,  justify  her  in  believing  that  he  was  truthful  to 
her  when  he  said  he  did  not  sleep  with  his  family?  Take 
those  letters  themselves:  ''You  are  my  own  idol;"  "The  idol 
of  my  soul ; "  ' '  The  only  one  I  love  and  cherish  upon  earth ; ' ' 
' ' Life,  air,  heaven — all ;"  " Without  you  I  can  not  survive  for 
an  instant;"  ''Answer  my  letter  by  telegraph,  instantly,  'yes 
or  no' — on  that  hangs  my  fate,  on  it  depends  my  earthly  ex- 
istence. ' '  Should  she  place  confidence  in  the  words  of  a  man 
who  writes  thus?  Should  she  believe  him  when  he  tells  her 
that  he  is  not  sleeping  with  his  wife — that  it  was  a  separation, 
and  that  he  takes  his  meals  there  for  the  purpose  of  avoiding 
criticism  in  the  community  in  which  he  lives?  Could  she  do 
less  than  to  believe  this  man,  who  had  overpowered  her  mind 
— who  had  her  so  completely  under  his  control  and  within  his 
grasp  ?  Poor,  frail  humanity  could  not  withstand  such  words 
as  these.  Poor  woman!  the  weaker  sex  must  yield  when  a 
great,  overpowering  mind  like  this  once  gets  full  possession 
of  her  soul  and  body.  His  every  thought  was  hers;  she  be- 
lieved in  him ;  she  lived  for  him ;  his  breath  was  her  breath. 
What  he  said  she  believed ;  she  gave  it  the  greatest  verity  that 
woman  could  give  to  anything  here  on  earth ;  and  yet  she  is  to 
be  denounced  here  by  counsel  as  a  liar,  for  having  placed  faith 
and  confidence  in  the  man  whose  position  toward  her  was  such 
as  that.  It  does  not  fall  from  her  lips  alone,  but  is  taken  from 
his  own  pen  when  writing  to  her — not  once,  not  twice,  not 
three  times,  but  time  and  time  again,  through  a  series  of 
years,  and  always  expressing  that  one  great  principle,  that  one 
great  feeling  of  his  mind — "love,  affection,  eternal  love,  and 
nothing  but  love  for  you. ' ' 

There  i§  another  circumstance  to  establish,  that  he  was 
sleeping  separate  and  apart  from  his  family  and  also  that 
Mrs.  Fair  did  not  know  that  Mrs.  Crittenden  was  in  Virginia 
City  from  February  until  June.  It  is  this  fact,  that  Mrs. 
Crittenden  herself  testifies  that  during  that  time  she  did 
not  know  Mrs.  Fair.  I  asked  her  if  she  had  been  in  the  Tahoe 
House,  she  said  no,  she  had  been  in  a  store  under  it.  She  did 
not  know  Mrs.  Fair  during  her  visit  in  Virginia  City  in  June, 
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1864;  she  did  not  know  her  down  to  1865.  You  will  bear  in 
mind  that  she  was  there  until  the  last  part  of  June,  1864. 
And  if  Mrs.  Fair  had  known  that  Mrs.  Crittenden  was  there 
and  that  Mr.  Crittenden  had  a  wife  in  Virginia  City,  in  the 
name  of  heaven,  why  did  not  Mr.  Crittenden  then  introduce 
her?  Why  wait  two  months  and  then  take  her  down  to  San 
Francisco  to  a  public  hotel  and  introduce  them?  That  gives 
the  sequel  to  the  whole  thing.  Mrs.  Fair  did  not  discover 
the  fact  until  after  Mrs.  Crittenden  had  left  there  in  June. 
It  had  been  kept  from  her  and  that  is  why  they  were  not  in- 
troduced in  Virginia  City.  After  Mr.  Crittenden  left  Virginia 
in  June,  in  the  August  following,  nearly  two  months  after, 
Mr.  Crittenden  and  Mrs.  Fair  went  down  to  the  Occidental 
Hotel  and  they  were  introduced. 

She  had  ascertained  that  he  had  a  wife  living,  and  because 
she  was  going  to  San  Francisco,  Mr.  Crittenden,  with  his 
usual  tact  and  cunning,  said  to  himself,  '*!  will  take  her  my- 
self to  the  Occidental  Hotel,  and  will  introduce  her  to  my 
wife,  and  when  the  people  at  the  Occidental  Hotel  see  us  to- 
gether, although  there  may  have  been  talk  in  Virginia  City 
about  our  improper  relations,  they  will  at  once  say  that  our 
relations  have  not  been  improper,  and  it  will  take  away  talk 
Ihat  has  been  going  on  about  her  and  me;  I  will  satisfy  my 
family  that  there  are  no  improper  relations  existing  between 
us  by  taking  her  right  there  and  introducing  her  as  a  respect- 
able woman."  Gentlemen,  if  this  kind  of  evidence,  together 
with  the  letters  which  have  corroborated  Mrs.  Fair  in  every- 
thing she  has  stated,  do  not  satisfy  you  she  is  telling  the 
truth,  though  Mr.  Crittenden  should  rise  from  his  grave  and 
be  put  upon  the  witness  stand  and  declare  it,  yon  would 
not  believe  it. 

What  do  the  counsel  on  the  other  side  say  upon  this  sub- 
ject? They  have  introduced  a  letter  written  by  Mrs.  Fair 
to  Mr.  Crittenden,  in  which  she  says,  "You  are  lying  or 
sleeping  by  the  side  of  a  woman."  Is  that  strange?  Is  there 
anything  peculiar  in  that,  when  you  take  his  taunting  letters 
to  her?  She  merely  showed  by  that  letter  the  feelings  that 
were  revolving  in  her  mind  and  the  misgivings  she  had  as  to 
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whether  Mr.  Crittenden  was  really  secretly  keeping  the  vow 
he  had  made  to  her  or  whether  he  was  breaking  it. 

Mrs.  Crittenden  after  being  introduced  to  Mrs.  Fair  did 
not  return  to  Virginia  until  the  following  January  and  at 
that  time  Mrs.  Fair  herself — this  cunning,  artful,  deceitful, 
intriguing  woman,  this  woman  who  was  trying  to  steal  an- 
other woman's  husband  from  her,  trying  to  break  up  a  fam- 
ily; this  woman  who  had  concealed  everything  from  Mrs. 
Crittenden,  called  Mrs.  Crittenden  to  her  room  at  midnight 
and  told  her  that  she  loved  her  husband.  Do  you  really  be- 
lieve that  a  conversation  of  that  kind  would  have  occurred 
unless  Mrs.  Fair  was  acting  on  what  Mr.  Crittenden  had  told 
her — ^that  they  did  not  Kve  happily  together  and  that  he 
intended  to  get  a  divorce?  We  have  this  from  Mrs.  Critten- 
den herself,  that  Mrs.  Fair  went  to  her  and  frankly  and 
squarely  told  her  feelings  for  her  husband — her  love,  that 
she  did  love  him.  That  goes  again  to  carry  conviction  to  the 
human  mind  that  Mrs.  Fair  had  been  telling  the-  truth  all 
through.  She  had  told  Mr.  Crittenden  that  she  would  not 
remain  in  that  suspense  any  longer  and  she  intended  to  tell 
his  wife  all.  What  did  she  call  her  in  for  ?  Why,  gentlemen, 
Mr.  Crittenden  had  been  for  seven  or  eight  days  occupying 
— so  far  as  outside  appearance  was  concerned — a  room  with 
his  wife.  She  said  to  Mr.  Crittenden,  "I  intend  to  divulge 
the  whole  thing;  your  wife  is  here  and  she  shall  know  what 
has  brought  it  about."  Mr.  Crittenden  says  to  her,  ''Don^t 
do  it;  if  you  ever  divulge  our  relations  with  one  another  to 
her  I  will  blow  my  brains  out."  Mrs.  Crittenden  came  into 
the  room  and  Mr.  Crittenden  came  to  the  door.  Mrs.  Crit- 
tenden then  said,  "Mrs.  Fair  wished  to  see  me  privately,  not 
you."  Mrs.  Crittenden  takes  a  seat,  with  her  back  towards 
the  open  door,  Mr.  Crittenden  stands  by  the  door,  and  holds 
up  a  pistol  pointed  at  his  head,  as  much  as  to  gay,  "If  you 
divulge  what  you  said  you  would,  this  will  be  the  end  of  me. ' ' 
And  then  what  did  Mrs.  Fair  do  ?  She  made  up  the  best  story 
that  she  could  to  Mrs.  Crittenden,  for  fear  that  if  she  did  tell 
her  what  she  had  threatened  to  tell,  and  what  she  intended  to 
divulge,  he  would  kill  himself.    And  she  did  then  tell  the  story 
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about  a  young  lawyer,  with,  whom  she  had  an  engagement, 
which  had  been  broken  off.  Do  not  these  facts,  facts  not  dis- 
puted, carry  conviction  to  your  minds  that  Mrs.  Fair  really 
believed,  or  that  at  least  she  tried  to  believe,  that  Mr.  Critten- 
den was  keeping  his  word  and  promise  with  her,  and  that  then, 
for  the  first  time,  she  was  determined,  and  announced  her 
determination,  to  let  the  thing  out  and  have  the  whole  thing 
dropped  ? 

Now,  in  regard  to  that  furniture.  I  am  not  here  to-day 
as  an  advocate  of  the  conduct  of  Mr.  Crittenden  or  Llrs.  Fair, 
in  a  moral  point  of  view,  or  that  their  relations  were  cor- 
rect and  proper.  Judge  Campbell  can  go  no  further  than 
I  will  in  denouncing  anything  and  everything  that  in  any 
manner  interferes  with  the  marital  relations  of  parties,  or  that 
is  a  full  breach  of  the  obligations  of  life,  as  viewed  by  the 
community  in  which  we  live.  It  is  an  unfortunate  position 
in  which  this  prisoner  was  found,  in  which  she  had  been 
placed  through  the  artful  designs  and  cunning  of  Mr.  Critten- 
den. It  was  a  position  that  she  was  dragged  into  inch  by 
inch,  until  she  became  so  firmly  fixed  that  she  could  not 
escape  from  it.  When  she  attempted  to  escape,  he  put  his 
clutches  on  her  stronger.  Is  it  strange,  then,  that  after  this 
promise  to  marry,  after  he  had  made  aU  the  promises  he 
had,  that  he  intended  to  divorce  his  wife,  that  they  never 
were  happy  together — ^is  it  not  the  working  of  human  nature 
that  when  she  found  it  was  an  artful  dodge  of  Crittenden's 
to  get  her  to  leave  there,  knowing  that  his  wife  intended  to 
visit  him  and  she,  ascertaining  the  fact  that  Mrs.  Crittenden 
was  taking  the  furniture  out  of  the  rooms,  is  it  strange,  is 
it  anji^hing  but  human  nature — an  outburst  of  human  na- 
ture— that  she  should  have  written  to  Mr.  Crittenden  severely 
about  his  wife  taking  out  that  furniture  and  selling  it  ?  Was 
it  evidence  of  a  wicked  heart  ?  Was  it  not  the  prompting  of 
human  nature? 

Did  Mr.  Crittenden  promise  the  defendant  that  he  would 
procure  a  divorce  from  his  wife?  You  have  her  testimony 
upon  that  subject.  You  have  one  great  controlling  thing, 
which  is  the  great  length  of  time  that  she  has  waited  and 
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waited  for  this  man.  Seven  years  lias  she  kept  herself  se- 
cluded, denied  herself  society,  locked  herself  up  as  it  were, 
almost  in  a  convent,  for  the  purpose  of  having  Mr.  Critten- 
den fulfill  his  solemn  obligation  to  her.  No  man  can  say  ought 
against  her  except  in  regard  to  her  relations  to  Crittenden. 
Has  not  she  kept  her  contract  inviolate  and  sacred?  Do  not 
her  letters  speak  trumpet-tongued  and  proclaim  louder  than 
any  witness  on  the  stand  could,  the  reason  that  she  has 
waited — waiting  on  account  of  his  promise  to  divorce  his  wife 
with  a  promise  made  not  once,  not  twice,  but  times  innum- 
erable. 

Gentlemen,  let  us  take  one  letter  in  which  she  sums  the 
whole  thing  up.  It  was  after  she  became  Mrs.  Snyder  when 
she  had  no  motive  in  telling  anything  but  the  truth : 

"You  have  asked  me  some  questions  to  which  you  of  coui*se  wish 
an  answer;  otherwise  you  should  never  have  been  troubled  with  a 
line  from  so  heart-broken  and  wretched  a  creature  as  myself.  I 
now  know  that  all  I  may  say  to  you  will  profit  me  naught,  and 
that  all  I  can  say  your  own  heart  says  for  me;  your  own  conscience 
revenges,  despite  all  the  blame  you  put  upon  me,  or  all  the  honor 
you  may  advocate.  Where  was  that  honor  when  you  led  me  on 
from  year  to  year?" 

"Where  was  that  honor  when  you  led  me  on  from  year  to  year 
with  the  promise  of  marriage,  and  until  my  name  was  bandied 
about,  and  my  life  and  that  of  my  child  ruined — utterly  disgraced — 
with  no  redemption  except  by  a  marriage  with  you?" 

When  she  had  put  what  she  had  supposed  an  insuperable 
barrier  between  them,  when  she  had  taken  to  herself  another 
man  and  become  wedded  to  him — it  is  then,  gentlemen  of  the 
jury,  when  she  has  no  motive  to  disguise  the  facts,  or  to  lie, 
or  to  tell  untruths,  she  asks  him  frankly:  "Talk  about 
honor!  Where,  oh  where  is  honor?  You  talk  about  honor! 
You !  who  have  promised  me,  year  after  year,  for  seven  long 
years,  and  I  confiding  in  that  promise,  that  you  would  marry 
me,  until  in  a  fit  of  desperation,  I  have  been  compelled  to 
put  up  a  barrier  between  us  that  can  not  be  broken  down. 
Do  you  talk  about  honor,  who  have  led  me  on,  step  by  step, 
until  you  have  not  only  ruined  me,  but  have  brought  eternal 
ruin  and  disgrace  on  my  little  girl?  Allowed  me  to  build 
all  my  future  hopes  upon  that — ^loving  you  day  by  day,  more 
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and  more,  until  my  very  soul  was  yours,  rendering  me  unfit  to 
be  the  wife  of  any  other — ^rendering  it  impossible  for  me  to 
love  any  other — making  me  a  creature  dependent  upon  your 
love  for  my  very  life — ^without  it,  a  wreck  and  a  ruin;  and 
at  last  goading  me  on  to  frenzy  and  to  this  rash  act,  for 
which  I  must  suffer  forever." 

She  was  goaded  on  to  frenzy.  She  tells  you  it  was  almost 
like  a  dream — ^her  acquaintance  and  marriage  with  Snyder. 
She  did  not  love  him,  she  tells  you  frankly ;  but  she  must  put 
a  barrier  between  her  and  Crittenden. 

"So  be  it!  But,  oh!  do  not  drag  honor  in  where  there  can  be  no 
honor!  But  what  are  words  or  tears  to  you — idle  tears?  God  help 
me  now,  and  forgive  you!  As  for  my  position,  I  enclose  that  which 
will  explain."  That  was  her  articles  of  separation  from  Mr.  Sny- 
der. "I  enclose  that  which  will  explain.  Read  it  and  return  it  to 
me.  If  I  live,  I  may  some  day  make  use  of  it,  if  it  is  of  any  value. 
In  my  utter  despair  to-night  do  let  me  have  solitude.  Your  cruel 
desertion,  and  his  presence  were  more  than  I  could  bear.  He  has 
gone.  When  he  leaves  the  city  I  do  not  know.  It  was  to  have  been 
on  the  18th;  and  be  assured  I  will  not  trouble  you  long.  My  sad 
face  and  broken  life  shall  not  be  here  to  mar  your  future  with  her." 

No  longer  will  she  stand  in  the  way  of  any  relations  he 
wishes  to  carry  on,  or  conduct  with  his  own  wife.  Mark, 
gentlemen  of  the  jury,  she  withdrew  herself  from  him — ^not 
by  killing  him.  If  murder  was  in  her  heart,  that  was  the 
time  she  was  wrought  up  to  commit  the  rash  deed. 

"I  forgive  you  for  what  has  been  done  in  the  past.  May  you  be 
happy — may  God  pardon  and  deal  to  you  not  as  you  have  this  night 
dealt  to  me  and  mine." 

Can  you  listen  to  an  argument  from  the  other  side,  after 
reading  that  letter,  that  there  was  no  promise  of  marriage? 
Was  that  a  letter  written  to  goad  him  on?  to  coax  him?  to 
entice  him?  O,  no,  that  was  a  letter  written  in  moments  of 
grief — in  the  moment  of  utter  despair — in  a  moment  when 
all  was  black,  when  all  was  dark,  and  nothing  was  left  but 
two  living  beings — ^herself  and  daughter — ^to  go  through  this 
strange  uncharitable  world,  with  their  reputation  taken  from 
them  by  the  man  to  whom  she  had  addressed  the  letter.  She 
tells  you  all  her  grievances.    She  recalls  and  holds  up  before 
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him  a  picture  of  tlie  past — tke  days  they  had  spent  together 
— the  present — ^her  gloomy  condition,  and  the  great  uncertaia, 
and  undenned,  and  unknown  future  which  she  had  in  store 
for  herself  and  her  daughter. 

Gentlemen  if  it  was  the  only  issue  in  the  ease — as  to 
whether  Crittenden  had  promised  to  marry  her  or  not — I 
would  be  willing  to  leave  it  to  you,  as  twelve  sensible  men, 
whether  that  would  not  prove  it  to  your  satisfaction,  beyond 
any  kind  of  question.  The  defendant  made  no  preparation 
for  killing  Mr.  Crittenden.  AVhat  was  the  first  thing  which 
she  would  naturally  have  done  on  or  before  that  evening, 
if  when  she  went  over  on  the  Oakland  boat  that  night  her 
determination  was  to  kill  ]\Ir.  Crittenden?  It  would  have 
been  to  have  secured  that  large  box  of  letters  of  hers.  How 
easily  she  could  have  procured  them  from  Mr.  Crittenden! 
By  a  word  or  upon  any  pretext.  Do  you  think  she  would 
have  gone  deliberately  to  commit  this  act  knowing  full  well 
that  after  its  commission  she  must  be  incarcerated  for  a  long 
time,  and  allowed  those  letters  of  hers  which  she  could  just 
as  well  have  secured  and  destroyed,  to  remain  in  existence 
to  be  read  hj  all  the  family  of  Mr.  Crittenden?  Again,  would 
she  have  left  this  little  darling  of  her  heart  in  the  school  at 
San  Jose  without  a  protector  upon  the  face  of  God's  earth — 
unprovided  for?  Would  she  not  have  made  some  arrange- 
ment and  disposition  of  her  worldly  goods?  "Would  she  have 
left  her  room  and  her  furniture  and  her  clothing  and  her 
bank  account  without  special  arrangement?  Would  she  have 
left  the  money  that  she  had  given  to  the  brokers  to  loan  for 
her  at  loose  ends?  She  told  her  landlady  exactly  where  she 
was  going.  Instead  of  preparing  to  commit  an  awful  deed — 
a  deed  which  is  generally  committed  in  the  darkness  of  mid- 
night without  any  witness  except  the  All-Seeing  Eye.  She 
proclaims  that  she  is  going  down  on  the  boat  for  the  purpose 
of  seeing  this  meeting.  Is  that  the  act  of  a  person  who  intends 
to  commit  murder?  She  saw  the  deceased  just  before  she 
started  for  the  boat.  They  parted  friendly  and  tenderly.  She 
knew  he  was  to  meet  his  wife.  She  went  over  on  that  boat 
to  see  that  meeting.     This  was  not  an  xmusual  or  strange 
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tiling.  She  was  to  see  how  true  he  would  be  to  her ;  whether 
he  would  keep  the  word  he  had  promised.  It  was  the  curi- 
osity of  a  female  and  it  was  perfectly  natural.  She  left 
openly  and  undisguised.  She  did  not  steal  away  by  getting 
a  carriage  at  some  other  place  than  her  own  door.  It  was 
the  hackman  she  usually  employed;  she  arranged  with  him 
to  bring  her  back  to  the  house,  not  expecting  that  she  would 
be  carried  off  by  some  other  conveyance  to  the  calaboose. 

Mr.  Crittenden  had  slept  there  the  two  nights  before;  she 
swears  it;  Mrs.  Marillier  swears  it;  Mr.  Sanchez,  the  son-in- 
law,  knows  he  was  absent  from  his  house  the  last  night.  He 
had  prepared  to  return  that  night.  Is  it  not  probable  that  he 
was  there  just  before  he  left,  perhaps  even  to  see  whether 
Mrs.  Fair  was  there  or  had  gone  on  the  boat?  Can  there  be 
a  doubt  of  his  being  there  exactly  as  Mrs.  Fair  has  told  you 
that  he  did  come  there ;  that  he  was  in  the  room  and  sitting 
on  the  sofa  there ;  that  he  put  his  arm  around  her  and  kissed 
her;  that  he  wished  to  be  kissed  by  her  and  she  declined, 
saying,  "No,  you  are  going  to  kiss  your  wife  and  I  cannot 
bear  to  Mss  you";  that  he  said,  ''I  am  not,  I  assure  you  I 
am  not.  I  am  simply  going  to  meet  her  and  take  her  home 
and  then  I  shall  return  here ' ' ;  and  that  he  did  kiss  her  and 
they  parted  in  a  friendly  way? 

I  want  you  to  bear  this  circumstance  in  mind — ^the  place 
she  selected  on  the  boat  to  see  that  meeting.  She  tells  you 
that  a  few  days  before  the  shooting  she  went  over  there  to 
see  that  meeting.  She  met  Mr.  Nourse  on  the  boat  and  asked 
him  where  the  best  place  was  upon  the  boat  to  sit  in  order 
to  see  persons  meet  who  were  coming  on  board  from  the  over- 
land train  of  ears,  and  Mr.  Nourse  told  her  to  go  to  the  end 
of  the  boat  and  take  a  seat  by  that  railing  and  she  could  see 
them  as  they  passed  in  on  the  deck  beneath.  Mr.  Nourse  takes 
the  stand  and  tells  you  that  he  did  give  her  exactly  that  ad- 
vice. She  says  when  she  came  on  board  that  day  she  did 
take  that  seat  What  oeeured  at  various  times  after 
she  got  on  the  boat  is  really  a  blank  to  her— more  a  dream 
to  her  than  anything  else.  Did  she  intend  to  shoot  Mr.  Crit- 
tenden at  that  time  if  they  met  and  kissed?    She  could  not 
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have  done  it  from  the  place  where  she  sat  without  endan- 
gering the  lives  of  all  the  passengers  around  there  who  would 
be  coming  in  at  that  time.  She  did  not  get  into  a  position 
where  she  could  shoot  or  where  there  would  be  any  certainty 
of  hitting  if  she  did.  The  position  she  selected  on  the  boat 
is  utterly  at  war  with  the  idea  that  she  intended  to  take 
that  position  for  the  purpose  of  shooting  him  upon  their  meet- 
ing, if  kissing  should  follow. 

She  was  in  the  habit  of  carrying  a  pistol ;  she  teUs  you  that. 
She  was  taught  to  do  so  by  Mr.  Crittenden  himself.  She  car- 
ried his  pistol  for  one  or  two  years.  Did  she  have  a  pistol 
for  the  purpose  of  this  shooting?  A  long  time  prior  to  this 
shooting  Mrs.  Fair  purchased  a  five  or  six  shooter  of  the 
gunsmith  and  some  days  before  this  shooting  she  came  to  his 
place  and  exchanged  a  pistol.  Mr.  Bach  tells  you  that  the  pis- 
tol which  she  left  with  him  was  a  better  and  larger  one  than 
that  which  she  took  in  exchange.  The  prosecution  would 
have  you  believe  that  this  is  evidence  of  intent  and  prepara- 
tion, but  what  does  Mr.  Bach  tell  you,  when  she  first  bought 
one,  that  she  told  him  something  about  boys  bothering  her  and 
that  she  carried  a  pistol  on  that  account.  That  is  the  way 
she  came  to  buy  the  first  pistol.  Some  one  had  told  her  that 
pistol  was  not  good  for  anything  and  so  she  went  to  the  gun- 
smith and  told  him  so  and  he  gave  her  another  in  its  place. 
If  she  had  bought  this  pistol  because  she  had  premeditated 
shooting  Mr.  Crittenden,  would  she  have  gone  and  procured 
it  of  the  same  man?  Would  she  have  furnished  evidence 
against  herself  that  she  had  bought  a  pistol  with  which  to  kill 
Mr.  Crittenden?  The  acts  connected  with  the  purchase  of 
the  pistol  are  entirely  at  war  with  anything  like  a  fixed  or 
preconceived  purpose  on  her  part  of  doing  injury  to  any 
human  being  or  for  the  purpose  of  murder. 

Consider  the  opportunity  she  had  of  killing  him  without 
ever  being  detected.  It  would  not  be  necessary  for  her  to  go 
down  on  board  the  Oakland  boat  and  commit  this  act,  where 
she  had  no  chance  of  escape.  She  could  have  done  it  in  his 
own  bed-room,  the  night  before  his  wife  arrived.  She  could 
have  done  the  deed  then,  and  they  never  would  have  met. 
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She  could  have  prevented  that  meeting,  stopped  it,  and  no- 
body would  have  been  the  wiser  for  it.  A  hundred  times 
before  she  could  have  done  it.  Had  she  not  occasion  before 
this  time?  Had  he  not  broken  his  promise  to  her  time  and 
again?  Let  us  go  to  the  house  of  Mr.  Crittenden  himself  at 
twelve  o'clock  at  night,  when  she  traveled  there  through  the 
streets  alone ;  and  was  met  in  the  hall  by  Mr.  Crittenden,  when 
he  comes  down  the  stairs  and  says:  "I  am  disgusted  with 
you  women ;  you  have  completely  unsexed  yourselves. ' '  Was 
not  that  the  time,  if  she  had  murder  in  her  heart,  for  her  to 
have  committed  the  deed?  The  moment  when  she  was  so 
grossly  insulted  in  the  presence  of  his  family,  his  wife,  his 
daughters,  and  his  sons,  if  she  wished  to  accomplish  this  act 
in  their  presence.  When  she  had  him  right  by  her  side  in  his 
own  hall,  in  his  own  house ;  when  her  anger  and  passion  must 
have  been  worked  up  to  the  tautest  tension;  when  all  the 
wrath  and  passion  she  had  within  her  must  have  been  brought 
to  the  surface;  when  she  received  that  insulting  language, 
if  murder  was  in  her  heart  would  she  not  at  once  have  put 
an  end  to  Mr.  Crittenden?  Why  did  she  not  do  it?  It  was 
the  furthest  thing  from  her  mind.  She  never  dreamed  of  it. 
Opportunity  upon  opportunity  had  come  and  passed  when 
her  reasons  would  be  quite  as  strong  as  at  the  time  she  did 
shoot  him,  but  never  has  she  attempted  or  undertaken  to  kill 
him.  So  I  say,  gentlemen,  she  did  not  prepare  at  the  time 
she  left  here  to  kill  him,  nor  had  she  a  thought  of  that  kind 
in  heart  or  mind  at  the  time  the  shot  was  fired,  or  ever  in 
her  life. 

It  is  claimed  by  the  prosecution  that  Mrs.  Fair  had  threat- 
ened to  take  the  life  of  Mr.  Crittenden.  About  a  month  before 
the  arrival  of  the  family,  an  upholsterer  who  had  been  in  the 
habit  of  doing  business  for  Mrs.  Fair,  told  her  he  was  fitting 
up  rooms  for  Mrs.  Crittenden  who  was  expected  shortly  to 
return  here,  and  he  spoke  of  the  elegant  furniture  he  was 
putting  in  the  rooms  and  that  he  must  have  the  work  done 
by  a  certain  time.  Mr.  Crittenden  had  told  her  that  they  were 
not  to  return;  she  had  not  heard  up  to  that  time  that  they 
were  coming  and  in  a  moment  of  excitement  she  says,  "Mr. 
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Crittenden  has  said  his  family  are  not  to  return  here ;  if  they 
do  return  here  one  of  the  three  must  die"  or  "wili  die," 
Now,  gentlemen  of  the  jury,  how  many  times  have  you  within 
your  recollection  and  observation  heard  friends  make  remarks 
as  severe  as  that — threats  of  as  savage  a  character — without 
their  having  to  your  knowledge  the  slightest  idea  of  carrying 
them  into  execution  any  more  than  I  would  if  I  threatened 
to  kill  one  of  you  tomorrow  morning?  How  often  have  you 
heard  one  person  say  that  if  another  did  so  and  so  he  would 
take  his  life?  or  if  he  does  so  and  so  "we  cannot  both  live 
in  this  country  ? ' '  Mr.  A.  or  Mr.  B.  said  something  about  you, 
Judge  Campbell,  yesterday";  and  Judge  Campbell  very  pos- 
sibly replies,  "Well,  if  he  did,  this  country  is  not  large 
enough  for  us  both. ' '  How  common  and  how  unmeaning  are 
remarks  of  that  kind !  Mrs.  Fair  says  it  is  very  likely  though 
that  she  did  make  some  such  remark ;  she  would  not  undertake 
to  contradict  the  statement  of  the  upholsterer ;  very  likely  she 
may  have  said  so.  But  she  tells  you  she  was  excited  at  the 
time  and  she  tells  you  also  that  she  never  contemplated  or 
ever  had  the  least  thought  or  idea  of  doing  what  she  said; 
that  she  did  not  dream  of  any  such  thing.  Mr.  Volberg 
aggravated  her  very  much  and  said  everything  he  told  her 
was  true,  but  she  never  dreamed  of  injuring  either  one  of 
them  by  reason  of  their  return. 

Now,  gentlemen,  they  tell  you  next  that  at  one  time  she 
fired  a  pistol  at  Mr.  Crittenden  which  did  not  hit  him  and 
this  one  little  piece  of  evidence  is  one  of  the  strongest  proofs 
of  the  truth  of  everything  Mrs.  Fair  has  stated.  "Why?  They 
asked  her  on  cross-examination  if  she  did  fire  a  pistol.  She 
said  "yes."  If  she  had  wished  to  lie  about  it  there  was  not 
another  witness  on  the  face  of  God's  earth  by  which  they 
could  prove  it  unless  they  put  her  mother  upon  the  stand. 
Does  not  that  show  that  she  is  not  only  telling  the  truth,  but 
the  whole  truth — that  she  does  not  wish  to  conceal  anything 
of  which  she  has  any  recollection?  And  what  were  the  cir- 
cumstances attending  the  firing?  At  the  time  she  and  Mr. 
Crittenden  had  that  difflculty  and  misunderstanding,  she  told 
him  they  must  separate.    One  or  two  days  after  he  came  to 
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the  door,  three  times  in  one  evening  and  tiie  mother  refused 
him  admittance.  Mrs.  Fair  was  unwilling  to  meet  him.  Gen- 
tlemen, here  is  another  time  she  might  just  as  well  have  killed 
him  as  not.  She  was  thoroughly  discontented  and  angry  with 
him,  but  she  lets  him  come  three  times  in  one  night  and  go 
away  with  a  pistol  in  her  house  without  even  going  near  him. 
The  second  night  he  comes  twice  without  success.  He  comes 
the  third  time  that  night  and  gets  up  on  the  step  and  in  the 
hall.  Mrs.  Fair  goes  out  to  the  door  and  fires  a  pistol  down 
the  steps,  not  at  him.  She  did  not  see  him  at  all.  Her 
mother  told  her  that  he  was  in  the  hall  there  behind  her  at 
the  time  she  fired. 

Was  anything  in  the  way  if  she  had  wanted  that  night  to 

kill  Mr.  Crittemiden  that  would  have  prevented  her  doing  it? 

Suppose  she  had  committed  this  act — suppose  she  had  said, 

"Come  in,  mother,  step  away  from  the  door  and  I  will  let 

him  in"  and  then  had  stepped  out  and  killed  him  that  night 

— that  would  have  been  the  end  of  Crittenden  would  it  not? 

He  had  been  there  three  times  the  night  before  and  twice  that 

night  and  he  came  the  third  time  and  she  might  have  killed 

him  on  any  of  those  occasions,  and  she  would  have  had  just 

as  good  cause  for  doing  it  as  when  she  did  kill  him  on  the 

Oakland  boat.     The  counsel  calls  your  attention  to  a  threat 

in  a  letter  written  from  New  York  in  1869.     I  want  you  to 

imagine  the  surroundings  of  Mrs.  Fair  upon  that  occasion. 

She  went  to  New  York  with  the  distinct  understanding  that 

Mr.  Crittenden  was  to  follow  her  and  that  they  were  then 

to  go  to  Indiana  and  get  the  divorce.    He  writes  or  telegraphs 

that  he  cannot  go  or  will  not  go.     She  finally  makes  up  her 

mind  that  at  this  time,  he  having  violated  his  agreement 

again  she  will  put  a  barrier  between  them  once  more.     She 

buys  her  ticket  and  secures  her  passage  to  Havana.    After,  she 

gets  a  dispatch  from  J\Ir.  Crittenden,  which  this  letter  is  an 

answer  to,  asking  him  if  he  is  crazy,  or  what  he  means.    In 

this  letter,  which  the  comisel  has  read,  she  says:     ''People 

will  think  I  am  a  fool  here  to  follow  your  different  orders 

and  directions."    There  she  is;  first  the  word  is,  ''do  come," 

and  then  "don't  come,"  and  then  "do  come"  again,  and  then 
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"don't,"  and  finally  **do  come  back,"  the  telegraph  reads. 
Then  she  writes, ' '  I  can  not  now ;  I  have  taken  my  ticket,  and 
am  going  to  Havana.  When  I  am  there  I  will  return  to  you 
again.  But  if  I  do  return  this  time  I  will  ruin  everything 
— ^unless  things  go  on  according  to  our  arrangements."  And 
in  that  letter,  the  counsel  says,  she  refers  to  Mrs.  Crittenden. 
She  did  go  back.  Did  she  ruin  everything  ?  When  she  came 
back,  in  1869,  did  not  Mr.  Crittenden  break  his  promise 
again?  Did  she  do  anything  in  pursuance  of  that  threat? 
No,  not  a  thing.  It  only  shows  you  that  these  unmeaning 
threats  amount  to  nothing.  She  did  nothing  but  come  back 
and  again  submit  to  his  promises.  But  what  more,  when  she 
returned?  She  has  made  the  acquaintance  of  a  gentleman 
in  Havana;  a  Virginian  by  birth;  a  merchant  in  Havana. 
He  was  desirous  of  marrying  her,  and  the  matter  was  held 
open.  She  returns  to  San  Francisco,  shows  Mr.  Crittenden 
this  Mr.  Sowers'  letters,  tells  him  what  has  occurred,  and 
that  she  has  come  back  for  the  purpose  of  having  a  complete 
separation  between  them,  and  that  she  will  then  go  on  and 
marry  this  man,  whom  she  thinks  she  can  learn  to  admire, 
although  not  love.  She  needs  a  protector,  and  he  is  a  good 
man.  It  will  give  her  a  home — give  her  little  child  a  home — 
what  she  wanted.  And  how  does  Mr.  Crittenden  receive  that? 
"If  you  marry  that  man,  I  will  murder  him  and  you  too. 
Don't  you  answer  his  letters.  I  will  follow  it  up,  if  it  is  ten 
years."  What  does  she  do?  She  again  yields  to  this  man, 
who  has  always  had  the  power  and  control  over  her.  This, 
now,  was  away  down  in  1869.  He  procured  rooms  for  her  at 
Mrs.  Hammersmith's  before  she  had  arrived  here.  She  went 
to  Mrs.  Hammersmith's;  this  was  in  July.  In  September 
Mr.  Crittenden  makes  an  arrangement  for  her  to  go  East 
again.  She  again  goes  Bast,  he  agreeing  to  foUow  her  in  two 
months.  There  she  is  going  at  his  man's  bid  all  the  time. 
He  met  her  in  New  Orleans,  traveled  with  her  to  New  York 
and  to  other  places  until  they  finally  arrived  at  White  Sul- 
pher  Springs,  in  Virginia.  Mr.  Crittenden  received  a  dis- 
patch which  called  him  home  on  business;  he  said  he  would 
return  within  a  month  and  they  would  go  to  Indiana  then 
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and  get  a  divorce.  He  started  and  went  to  Baltimore  and 
returned  again  to  White  Sulphur  Springs  and  spent  another 
week,  his  son  Howard  being  there  also  at  that  time  with 
them.  He  then  starts  for  California  with  a  promise  then 
that  he  will  return  within  one  month  and  "the  act  shall  be 
accomplished. ' '  She  waits  the  month,  he  did  not  return  with- 
in a  month  and  she  came  to  California  again  and  surprised 
him.  He  says,  ''Why,  I  should  have  come  within  a  week  or 
two ;  I  intended  to  come  on  and  should  have  been  on  in  a  week 
or  two.  Why  did  you  come?"  He  again  convinces  her  that 
everything  is  all  right  and  she  goes  at  his  bidding  whenever 
he  pleases.  He  sends  her  first  to  one  place  and  then  to  an- 
other; she  comes  back  reconciled  again  and  settles  down  and 
things  go  along  quietly  until  this  rupture  at  the  time  she  went 
to  his  house. 

Gentlemen,  were  those  threats  at  that  house  anything  un- 
usual or  improper,  or  anything  that  any  person  would  not 
have  made  under  the  same  circumstances?  He  had  been  to 
her  room  that  night;  she  has  described  to  you  how  he  came 
in,  and  what  occurred  that  evening.  He  came  in,  and  she 
asked  him  to  take  off  his  coat;  and  he  says:  "That  means 
that  I  should  stay."  She  says:  ''No,  it  is  to  rest  yourself." 
Finally,  he  did  take  off  his  coat,  and  sat  down  and  rested  a 
long  time.  She  then  told  him  that  that  night  she  must  have 
a  decisive  answer.  He  became  angry,  and  said  he  would  not 
give  an  answer  that  night.  She  said  she  must  have  it;  and 
she  says,  finding  she  was  getting  excited,  she  went  into  the 
other  room  for  the  purpose  of  taking  some  valerian,  or  some- 
thing else,  to  keep  her  nerves  quiet,  and  while  she  was  gone 
she  heard  the  door  slam,  and  returning  immediately,  found 
he  was  gone.  She  then  went  out  and  followed  him  to  his 
own  house.  After  he  went  in,  she  got  to  the  door,  and  Howard 
Crittenden  came  and  let  her  in. 

Parker  Crittenden  tells  you  that  he  came  down  stairs,  and 
told  her  that  if  she  did  not  go  away,  he  should  go  for  the 
police.  She  says:  '*If  you  go  for  the  police,  you  will  be 
very  sorry  for  it."  Is  it  not  natural  that  she  should  say 
that?    Is  that  a  threat?    Would  not  any  woman  have  said 
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that,  under  the  same  circumstances?  The  idea  of  the  man 
who  was  professing  to  be  her  lover,  her  future  husband, 
threatening  to  send  for  a  policeman  to  put  her  in  the  station 
house.  She  was  excited  under  the  insult — the  grossest  insult 
that  could  be  heaped  upon  her.  She  refused  to  capitulate,  or 
to  have  anything  further  to  do  with  him,  after  that  night, 
until  he  sued,  and  sued,  and  sued  again ,  until  he  finally  says, 
' '  I  will  apologize ;  I  did  treat  you  shamefully  in  the  presence 
of  my  family,  and  I  am  willing  to  atone  for  it  by  making  a 
proper  apology  in  their  presence. ' '  If  she  had  sworn  to  this, 
and  nobody  else,  0,  would  not  the  learned  counsel  have 
stamped  it  as  one  of  the  most  vicious  lies  that  ever  fell  from 
a  witness'  lips?  He  would  have  asked  you:  ''Do  you  be- 
lieve that  A.  P.  Crittenden  would  have  made  an  apology 
before  his  own  wife  to  his  own  mistress?"  That  would  have 
been  his  course  of  argument.  But,  fortunately,  we  have 
proved  the  fact  by  Mrs.  Crittenden  herself.  Is  this  evidence 
of  a  mistress?  Is  this  the  way  men  treat  their  simple  mis- 
tresses ? 

We  have  got  through  with  aU  the  evidence  of  threats  with 
the  exception  of  the  evidence  of  Mrs.  Abbott.  She  tells  yon 
the  improbable  tale  that  Mrs.  Fair  told  her  that  she  intended 
to  shoot  or  kill  Mr.  Crittenden  unless  he  made  her  a  present 
of  a  $3,000.00  set  of  jewelry.  I  say  the  improbability 
of  the  statement  on  its  very  face  is  enough  to  condemn  it 
if  there  was  nothing  else  connected  with  her  testimony.  She 
says  she  was  a  sister  of  Col.  Fair.  I  am  very  glad  they  put 
her  upon  the  stand  because  her  evidence  shows  yon,  which 
I  got  out  of  her  after  a  while,  the  good  qualities  of  the  heart 
of  this  woman,  the  defendant.  She  came  and  introduced  her- 
self as  the  sister  of  Col.  Fair,  stated  her  circumstances  and 
conditions  and  what  did  Mrs.  Fair  say  to  her?  ''Come  here 
and  take  my  rooms,  I  am  going  away ;  take  my  furniture  and 
live  here.  I  will  support  you,  I  will  give  you  means."  Was 
not  that  charity  indeed?  Could  that  have  come  from  the 
heart  of  a  murderess?  Is  that  the  act  of  a  bad  woman?  a 
woman  who  is  trying  to  take  her  sister  and  redeem  her  and 
lift  her  out  of  the  disgrace  which  she  has  brought  upon  her- 
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self — ^Hving  upon  the  charity  of  a  man  who  is  abusing  both 
her  and  her  children.  Her  great,  large  heart  opened  when  it 
was  knocked  at  and  she  says,  "Come  to  my  rooms  and  take 
my  furniture  and  I  will  protect  you  and  support  you."  Is 
not  this  true?  I  produce  her  own  letter,  written  by  herself 
to  Mrs.  Fair  in  which  she  thanks  her  for  what  she  has  done 
for  her — thanks  her  for  it.  "What  would  most  women  have 
done  in  such  a  case?  They  would  have  turned  a  cold  shoul- 
der and  said:  "I  do  not  know  you;  I  have  no  money  to 
spare;  attend  to  yourself;  I  have  as  much  as  I  can  do  to 
support  myself  and  my  mother. ' '  That  is  the  way  she  would 
have  been  received  by  the  uncharitable  world;  that  is  the 
manner  she  would  have  been  received  by  any  one  excepting 
a  woman  who  had  a  loving  and  Christian  spirit  and  a  noble 
heart — a  heart  to  feel  for  her  fellow-sufferers.  No,  gentle- 
men, Mrs.  Fair  at  that  time  exhibited  by  her  acts  the  true 
character  of  her  heart,  and  let  me  ask  you  if  murder  ever 
had  a  hiding-place  in  such  a  heart  as  that?  No,  gentlemen, 
never;  my  experience  says  never;  your  own  good  judgment 
tells  you  never. 

I  will  now  turn  my  attention  to  the  question  of  evidence 
upon  the  matter  of  general  reputation,  that  being  an  outside 
issue  here  which  has  been  made.  The  first  witness  upon  that 
subject  was  IMr.  Evrard.  He  is  asked  the  general  question, 
Do  you  know  the  general  reputation  of  the  defendant  for 
chastity?  And  he  said,  "Only  from  hearsay."  Finally  they 
got  him  to  say  that  he  does  know  it  and  he  answers  the  ques- 
tion in  the  affirmative.  On  cross-examination  I  ask  him 
whom  he  had  ever  heard  speak  against  the  character  of  Mrs. 
Fair;  he  says,  ''Well,  I  do  not  remember  any  one."  Then  T 
ask  when  he  first  heard  it  spoken  of  and  he  replies  it  was 
when  he  was  on  the  police.  He  says,  ''I  do  remember  one 
man"  and  he  gave  the  name  of  some  lawyer  here.  It  was  a 
long  time  before  I  could  get  him  to  remember  anything  upon 
that  subject.  But  he  did  at  last.  It  was,  he  said  like  this, 
remarks  which  he  heard  upon  the  street.  Mrs.  Fair  would 
pass  and  some  feUow  would  say,  "Do  you  see  that?  She's 
'on  it'.  "    T  think  he  said  there  was  some  remark  made  with 
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reference  to  Colonel  Fair.  He  says,  at  the  time  Colonel  Fair 
shot  himsell',  he  heard  people  around  that  immediate  vicinity 
say  that  it  was  in  consequence  of  his  jealousy^  or  of  her  acts 
towards  Colonel  Fair. 

Now,  there  is  all  the  reputation  Mr.  Evrard  has  heard  of, 
when  Colonel  Fair  shot  himself;  and  not  a  single  witness 
among  all  they  have  caUed  has  pretended  to  say  that  anybody 
ever  charged  her  with  being  anything  but  a  most  virtuous  and 
upright  wife  to  Colonel  Fair,  except  somebody  in  an  excited 
crowd,  at  the  time  he  shot  himself,  made  a  remark  of  that 
kind.  Now,  you  can  see  how  easy  a  reputation  is  started 
and  built  up.  From  what  was  said  at  that  moment,  without 
a  cause,  without  a  reason,  it  spread  forth.  Whenever  another 
man  heard  it,  another  and  another  repeated  it  until  it  got 
into  what  they  call  a  "general  reputation."  And  when  you 
come  to  ask  the  man  what  he  said,  what  do  you  have  then? 
He  don't  know  anything  about  it.  Gentlemen,  isn't  it  terrible 
that  men  will  take  the  witness  stand  and  tell  you  that  one's 
reputation  is  bad,  and  when  you  come  to  ask  them  what  they 
have  ever  heard  about  it,  they  can  not  tell  you  a  single  thing. 
And  still  they  have  got  a  judgment  about  it.  Is  that  kind  of 
evidence  satisfactory  to  the  jury?  Why,  gentlemen,  what  one 
of  you  could  be  tried  by  that  rule  ?  What  man  in  this  Court- 
house, or  what  woman  within  the  hearing  of  my  voice,  or  in 
San  Francisco,  could  be  tried,  and  her  virtue  or  chastity  be 
tested  by  that  rule,  and  she  come  out  fair  and  square?  If  a 
man  can  take  the  stand  and  say  that  your  general  reputation 
is  bad,  and  when  you  come  to  ask  him  why,  he  can  not  give 
you  a  single  reason — can  not  tell  you  what  he  founds  his 
opinion  upon — ^not  a  single  circumstance — ^would  you  not  say 
that  it  was  evidence  that  should  never  be  resorted  to,  under 
any  circumstances,  in  a  Court  of  Justice? 

"Mr.  Evrard,"  I  said,  "Have  you  not  seen  ladies  whom 
you  knew,  or  had  every  reason  to  believe,  were  respectable 
and  virtuous,  pass  along  the  streets  where  bummers  stood 
congregated  on  the  corners,  and  them  point  them  out  and  say, 
'She  is  on  it,'  and  make  remarks  of  that  kind?"  A.  "Yes, 
sir." 
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You  know  it,  and  every  one  of  you  have  seen  it.  I  have 
seen  respectable  women  going  through  the  streets  here,  and 
heard  men  who  hang  around  the  streets  making  a  specialty  of 
pointing  them  out,  as  if  they  knew  them,  and  making  these 
unkind  remarks,  and  that  is  the  kind  of  reputation  that  Mr. 
Evrard  has  testified  to  here. 

Let  us  see  if  there  is  a  woman,  I  care  not  how  virtuous 
she  is,  I  care  not  how  well  she  may  demean  herself,  that  has 
gone  through  what  Mrs.  Fair  has  in  this  State  and  in  Ne- 
vada, that  they  would  not  make  remarks  about.  Take  her, 
young  as  she  was  in  those  days,  and,  as  is  conceded,  attrac- 
tive, accomplished,  fine-looking,  the  observed  of  all  observers 
whenever  she  made  her  appearance  at  the  dinner  table  or 
in  the  drawing  room;  take  a  woman,  I  say,  of  the  strictest 
virtue,  and  let,  in  the  first  place,  her  husband  commit  suicide 
— ^take  that  as  a  starting  point — ^how  an  uncharitable  world 
will  surmise  and  give  a  hundred  reasons  why  that  husband 
committed  suicide.  Some  who  are  jealous  of  her — and  I  am 
sorry  to  say  that  that  jealousy  extends  more  to  her  own  sex 
than  the  other — will  start  uncharitable  and  unfounded  ru- 
mors as  connected  with  that  suicide.  She  then  is  left  penni- 
less, a  widow  of  a  suicide,  with  a  little  child  barely  six  months 
old  to  support.  What  does  she  do?  She  is  compelled  at 
once  to  look  out  for  some  way  of  supporting  herself  honestly. 

She  takes  a  house  and  keeps  a  lodging  house  in  San  Fran- 
cisco. She  goes  to  Sacramento,  and  also  opens  a  lodging 
house  for  gentlemen.  She  finds  that  with  all  her  exertions 
to  get  a  living  for  herself  and  daughter  and  mother,  she  is 
involved  iu  debt.  She  meets  McKeau  Buchanan ;  he  suggests 
to  her  to  go  upon  the  stage.  She  takes  a  piece  and  learns  it 
and  plays  it  two  or  three  times  in  Sacramento.  She  then 
goes  to  San  Francisco  and  plays  it  once  or  twice  to  gain  a 
livelihood.  Not  following  that  as  a  profession,  for  as  soon 
as  she  accomplished  her  object  she  quits  the  stage.  She  goes  to 
Virginia  and  opens  a  lodging-house  there.  Now  I  ask  you, 
gentlemen,  judge  from  your  own  experience  in  California. 
A  woman  who  has  kept  a  lodging  house  in  two  of  the  principal 
cities  in  the  State ;  who  has  been  compelled,  from  the  force  of 
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circumstances,  to  go  upon  the  stage;  who  keeps  a  lodging 
house  for  men  in  a  mining  town;  I  say  that  if  she  had  all 
the  virtue  that  was  ever  combined  in  the  purest  virgin  that 
ever  breathed,  she  could  not  avoid  slander.  It  is  just  as  sure 
to  be  pointed  at  her,  and  follow  her — just  as  sure  as  she  v»'as 
to  follow  these  avocations. 

That  is  the  kind  of  reputation,  and  the  only  way  a  reputa- 
tion has  ever  been  gotten  up  against  this  woman,  except  by  her 
relations  with  Mr.  Crittenden  himself.  They  brought  one 
man  here  from  Nevada,  who  lived  there,  and  no  doubt  was 
brought  from  there.  He  says  he  was  here  on  other  business. 
This  man,  Robie,  could  not  tell  his  landlord's  name;  what 
business  he  was  engaged  in;  what  rent  he  had  to  pay  for  a 
mill  he  was  renting  somewhere;  who  had  mills  in  every  part 
of  the  State ;  who  was  a  deputy  sheriff,  a  broker,  and  a  little 
of  everything;  and  who  finally  comes  down  here  to  set  up  in 
business  as  a  wholesale  swearer  upon  the  reputation  of  fe- 
males. 

This  is  the  kind  of  evidence  that  they  have  brought  into 
Court,  and  introduced  into  the  case  for  the  purpose  of  vilifying 
the  character  of  Mrs.  Fair.  When  I  got  through  with  Mr. 
Robie,  what  did  he  know  ?  Nothing.  He  heard,  when  he  was 
in  Virginia  that  because  she  would  not  let  the  man  living 
in  her  store  cover  her  signs  up  with  flags,  that  she  was  called 
a  secessionist.  She  was  a  woman  wanting  in  chastity  because 
she  was  a  secessionist.    This  was  his  idea  of  a  want  of  chastity. 

A  very  able  law  writer,  Cowan,  has  instanced  one  case 
which  illustrates  so  thoroughly  and  completely  this  question 
of  general  reputation,  that  I  can  not  forbear  stating  it  to  you. 
Two  old  farmers  had  lived  and  owned  adjoining  farms  for 
twenty  years.  One  of  them,  being  a  witness  in  Court,  his 
neighbor  was  subpoenaed  on  account  of  his  dislike  for  him, 
in  consequence  of  some  misunderstanding.  They  called  this 
witness  upon  the  stand  to  swear  that  he  would  not  believe  him 
upon  oath.  He  was  put  the  general  question  :  "Do  you  know 
this  party?  I  do.  How  long  have  you  known  him?  Twenty 
years.  Do  you  know  his  general  reputation  for  truth  and 
veracity?    I  do.    Whaf  is  it — good  or  bad?    Bad." 
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The  counsel  on  the  other  side — *'Mr.  Jones,  what  do  you 
mean  by  saying  that  this  man's  reputation  is  bad?  What 
have  you  heard  about  him?  Well,  I  will  tell  you  at  once  all 
I  have  heard.  He  has  lived  on  the  next  farm  to  me  for 
twenty  years,  and  he  has  never  had  a  good  fence  on  his  farm 
during  all  that  time;  and  a  man  who  could  not  keep  a  good 
fence  I  would  not  believe  under  oath." 

That  is  the  kind  of  evidence  they  have  introduced  here. 

April  21. 

When  she  was  found  to  have  these  relations  with  Mr.  Crit- 
tenden people  commenced  talking  and  in  their  talking  what- 
ever had  been  hinted  or  suggested  before  that  time  was 
taken  up  in  connection  with  this,  and  in  that  manner  a  repu- 
tation was  built  up.  But  prior  to  her  relation  to  Mr.  Crit- 
tenden they  have  not  established  that  her  reputation  was  bad 
for  chastity.  Gen.  Hutchinson  from  Sacramento,  keeper  of 
the  first  and  most  extensive  hotel  in  that  city  in  that  time, 
states  that  he  never  heard  her  reputation  for  chastity  ques 
tioned  while  residing  there.  Nor  has  any  witness,  nor  all 
together,  when  you  come  to  scrutinize  their  testimony  care- 
fully, stated  any  fact  or  circumstance  from  which  you  can 
infer  that  her  reputation  was  bad  before  her  relations  with 
Mr.  Crittenden,  Bear  in  mind  also  the  testimony  of  Mr. 
Lloyd  Tevis.  He  tells  you  he  had  heard  parties  speak  of 
her  general  reputation.  I  asked  him  .the  names  of  these  parties 
and  proved  by  him  that  every  one  of  them  were  Mr,  Critten- 
den's intimate,  particular  friends,  Mr.  Crittenden's  friends 
were  opposed  to  his  course  of  conduct  and  they  talked  about 
her;  every  circumstance  of  her  life  was  discussed  by  them 
that  would  have  any  bearing  upon  her  reputation  or  posi- 
tion in  society.  Mr.  Tevis  went  further,  I  asked  him  if  he 
did  not  tell  Mr.  Crittenden  of  the  reputation  he  had  heard ; 
he  said  he  did.  So.  Mr.  Crittenden  above  all  persons  in  the 
world  should  have  known  her  reputation.  It  was  he  who  in- 
troduced her  publicly  to  his  family  and  took  her  into  the 
public  dining-room  of  the  Occidental  Hotel  with  him.  This 
to  the  mind  of  any  reasonable  man  is  a  satisfactory,  full 
and  conclusive  evidence  of  the  fact  that  this  sham  reputation 
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that  they  have  attempted  to  establish  was  without  founda- 
tion. 

Judge  Campbell  in  his  argument  makes  a  very  vindictive 
assault  upon  the  defendant,  improper  and  uncalled  for  when 
he  refers  to  the  fact  of  her  having  procured  a  divorce  from 
her  husband,  Mr.  Grayson. 

Mrs.  Fair  tells  you  that  after  she  left  New  Orleans  and 
arrived  in  San  Francisco,  she  was  served  with  a  summons; 
that  she  wrote  back  to  her  lawyer  in  New  Orleans,  and  asked 
him  to  attend  to  the  divorce  suit.  That  before  she  married 
Col.  Fair — a  lawyer,  a  man  of  education,  a  man  who  would 
not  marry  a  person  blindly,  not  knowing  what  he  was  doing 
— she  laid  all  the  facts  before  him.  Before  the  marriage, 
Col.  Fair  told  her  that  the  divorce  was  all  right.  The  learned 
counsel  asked  Mrs.  Fair  if  she  did  hear  Judge  Dangerfield 
state  to  Col.  Fair,  that  the  decree  of  divorce  was  not  a  good 
and  final  decree?  She  says  she  did  not.  Judge  Dangerfield 
was  right  here  in  our  midst.  "What  was  the  object  of  that 
question?  "Was  it  to  intimidate — ^was  it  to  terrify  Mrs.  Fair? 
She  knew  if  she  told  an  untruth  Judge  Dangerfield  could 
contradict  her.  She  denied  that  anything  of  that  kind  had 
ever  occurred.  Why  did  not  they  call  Judge  Dangerfield  and 
ask  him  what  kind  of  a  paper  it  was  Col.  Fair  presented  to 
him  when  he  asked  him  to  marry  them?  Why,  gentlemen,  it 
was  just  exactly  what  Mrs.  Fair  tells  you  it  was.  She  learned 
in  1869,  when  she  was  in  New  Orleans,  the  defect.  Under 
the  Louisiana  code,  a  party  applying  for  a  divorce  upon  the 
ground  of  desertion  of  the  other  party,  after  publishing  the 
summons,  is  entitled  to  a  decree  from  bed  and  board.  Mrs. 
Fair  tells  you  that  that  is  the  kind  of  a  decree  which  she 
found  out  had  been  entered  when  she  went  to  New  Orleans; 
not  a  decree  dissolving  the  bonds  of  matrimony. 

Mrs.  Fair  tells  you  that  when  she  arrived  in  New  Orleans 
she  ascertained  that  entry  of  the  decree  had  been  neglected 
by  the  attorneys.  Take  the  letter  which  the  counsel  put  in 
evidence  and  has  commented  so  freely  on,  written  by  Mrs.  Fair 
at  New  Orleans  on  1st  May,  1869,  and  what  does  that  of  itself 
tell  you,  or  foreshadow?    She  says  she  has  written  to  her 
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former  husband  a  letter,  threatening  that  she  would  have  him 
arrested  for  bigamy,  unless  he  makes  those  divorce  papers 
come  out  right.  How  would  she  dare  to  address  him  a  letter 
of  that  kind  unless  she  was  entitled,  as  a  matter  of  right,  to 
the  divorce.  And  she  was  entitled,  as  a  matter  of  right,  to 
ask  him  to  complete  what  he  had  undertaken.  She  does  not 
go  there  with  any  knowledge  of  an  existing  defect  in  the 
divorce;  but  she  ascertains  it,  and  she  teUs  him  that  she  is 
with  Colonel  Fair's  nephew  at  the  time,  and  he  gives  her  the 
intelligence.  And  she  travels  with  him  to  different  places 
after  the  information  comes  to  him.  Does  he  think  the  less 
of  her  for  that?  Does  he  say:  "You  married  my  uncle  be- 
fore you  were  divorced,  and  therefore  you  should  be  con- 
demned. "  No ;  he  treats  her  like  a  lady.  He  sees  the  trouble 
that  is  surrounding  her;  that  there  has  been  a  technical 
oversight  by  counsel,  and  that  she  has  not  been  to  blame  for 
marrying  his  uncle,  and  he  lends  her  his  assistance.  If  Col- 
onel Fair's  nephew  had  supposed,  or  if  there  had  been  no 
divorce  there,  or  any  pretense  of  a  divorce,  why  the  necessity 
of  writing  that  letter  of  May  1st,  to  have  the  thing  made 
right?  What  necessity  was  there  of  her  doing  so?  It  is  un- 
reasonable, gentlemen  of  the  jury.  She  wrote  this  letter  of 
May  1st,  speaking  of  her  feelings  from  having  ascertained 
some  fact  which  is  not  mentioned  in  this  letter.  But  her  ex- 
planation, when  she  is  put  on  the  stand  to  explain  the  terms 
in  the  letter,  is  full,  and  satisfactory.  She  feels  as  though 
she  then  and  there  would  sacrifice  her  own  life  and  the  life 
of  her  child.  What  was  there  so  startling?  What  circum- 
stances had  transpired  to  bring  all  these  things  about,  unless 
it  was  something  entirely  new  to  her?  unless  it  was  a  fact 
which  had  been  developed  and  ascertained  after  her  arrival 
in  New  Orleans? 

But,  says  counsel,  they  have  not  produced  the  papers  they 
have  in  their  possession.  Gentlemen,  shall  I  go  through  an- 
other mockery  here?  Shall  I  produce  papers  which  do  not 
show  that  at  the  time  she  was  married  to  Colonel  Fair  she 
was  not  divorced — ^by  reason  of  a  technicality — a  technical 
omission?    The  moment  I  offered  them,  that  moment  they 


342  XV.     AMERICAN  STATE  TRIALS. 


would  be  ruled  out  by  bis  Honor.  Why  ?  Because  they  would 
not  establish  the  fact  of  an  actual  divorce  from  the  bonds  of 
matrimony  at  that  time,  and,  therefore,  his  Honor  allowed 
me  to  show  that  Mrs.  Fair  really  believed  there  was  a  divorce 
at  that  time.  And  she  told  you  here  that  she  so  believed,  and 
gave  her  reason  for  so  believing.  She  stated  that  Colonel  Fair 
had  charge  of  it;  that  Colonel  Fair  was  a  lawyer;  that  Col- 
onel Fair  told  her  the  divorce  was  all  right  before  she  mar- 
ried him.  This  is  the  evidence,  gentlemen,  which  surrounds 
and  explains  Mrs.  Fair's  condition. 

She  did  feel  as  she  says  in  her  letter,  ''terribly."  She  was 
frightened.  You  can  imagine  the  thoughts  that  at  once 
crowded  about  her  brain  when  she  discovered  there  had  been 
no  final  divorce.  Imagine  what  her  feelings  must  have  been ! 
"Have  I  committed  bigamy?  Is  my  little  daughter  a  bas- 
tard? Have  I  been  imposed  upon  hy  Col.  Fair,  in  whom  I 
trusted?  Is  he  the  man  who  has  imposed  upon  me?  Have 
my  lawyers  in  New  Orleans  intentionally  imposed  upon  me  ? " 
(rentlemen,  if  she  had  known  that  fact  would  she  herself 
have  gone  right  down  into  that  city  where  she  was  married 
and  where  these  things  were  known,  submitting  herself  to  ar- 
rest for  bigamy?  No,  she  would  have  kept  far  from  New  Or- 
leans until  this  matter  had  been  put  right.  The  fact  that  she 
demanded  of  him  that  he  complete  what  he  had  undertaken 
and  that  she  would  have  him  arrested  for  bigamy  unless  he 
did  complete  it,  is  the  most  conclusive  evidence  that  she  was 
conscious  of  her  own  innocence  upon  the  subject. 

It  has  been  claimed  that  the  whole  and  sole  object  of  Mrs. 
Fair  was  to  get  money  out  of  Mr.  Crittenden;  that  that  was 
her  sole  desire;  that  she  had  no  love,  no  affection.  Money 
was  her  God.  Money  was  the  idol  she  worshipped.  Avaricious 
to  the  extent  that  she  could  pretend  to  love,  or  write  that  she 
loved,  this  man  for  six  long  years,  and  still  her  only  object 
and  her  only  motive,  the  counsel  would  have  you  believe, 
was  money. 

I  might  commence  with  the  letter  of  May  8th,  written  by 
Mr.  Crittenden  when  she  was  in  New  Orleans,  when  he  speaks 
of  their  meeting  and  talking  these  matters  over  face  to  face. 
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She  was  to  see  him  a  broken  man,  so  far  as  money  is  con- 
cerned. Money?  Did  she  expect  money  from  him?  Stocks 
had  ruined  him.  He  had  no  money  left.  She  at  that  time 
had  her  $40,000  in  cash  in  her  own  right.  But,  says  the 
learned  counsel,  some  of  her  former  letters  speak  of  buying  a 
new  set  of  furniture ;  of  assisting  her  with  a  $5,000  note,  and 
asking  him  for  money  on  one  or  two  occasions.  Gentlemen, 
has  she  denied  that?  Mrs.  Fair  told  you  that  whenever  she 
wanted  money — her  money  being  all  in  stocks  and  tied  up — 
she  asked  Mr.  Crittenden  for  it,  and  she  had  hypothecated 
these  stocks  to  secure  $5,000  that  she  had  borrowed  to  buy 
more  stock  with.  She  tells  you  that  she  had  no  ready  money 
except  what  she  got  those  years  from  her  lodgers.  She  did 
call  upon  him  for  money.  She  goes  further  and  says:  *'As 
any  wife  would  call  upon  her  husband." 

AVhen  you  take  the  correspondence  and  read  it  all  through, 
you  find,  gentlemen,  that  she  had  stock  as  she  stated;  you 
find  that  it  was  her  own  stock ;  you  find  that  Mr.  Crittenden 
always  spoke  of  it  as  her  stock;  you  find  that  she  sells  it — 
she  disposes  of  it.  Were  her  motives  mercenary  on  that  day 
when  Mr.  Crittenden  was  shot — ^when  he  was  a  poor  man  and 
she  had  $40,000  in  bank  in  her  own  right,  of  her  own  money? 
Would  she  have  clung  to  this  man  58  years  of  age  for  money  ? 
If  money  was  her  God;  if  her  sole  and  whole  ambition  was 
to  make  money  out  of  j\Ir.  Crittenden,  God  knows  she  had  ac- 
compKshed  that.  She  was  independent  for  the  rest  of  her 
life.  She  had  her  $40,000,  and  her  child  had  her  lot.  Look 
these  facts  squarely  in  the  face  and  answer  me :  Could  money 
have  been  her  motive  or  her  object? 

Was  it  not  a  note  that  she  herself  gave  to  the  Bank  of 
California?  There  is  one  letter  in  which  she  finds  a  great 
deal  of  fault  with  Mr.  Sharon ;  she  did  not  want  him  to  have 
the  stock  in  his  hands  because  she  distrusted  him.  Mr.  Crit- 
tenden had  told  her  that  she  was  liable  to  be  called  upon  to 
pay  that  note  on  one  day's  notice.  He  said,  ''Very  well,  I 
will  see  that  you  have  more  time.  I  will  take  care  of  that.'* 
That  is  the  kind  of  assistance  he  gave  her  in  reference  to  this 
note.    I  now  call  your  attention,  gentlemen,  to  a  proposition 
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to  show  you  she  was  dealing  in  stocks  herself.     In  a  letter 
written  in  Virginia,  1867,  by  Mr.  Crittenden  to  Mrs.  Fair : 

"My  darling:  I  propose  to  tell  you  now  all  about  the  Savage 
Company  so  that  you  may  form  your  own  opinion  about  the  value 
of  the  stock — present  and  prospective — and  exercise  your  own  judg- 
ment about  selling." 

He  speaks  of  her  exercising  her  own  judgment,  not  relying 
upon  him.  He  says,  "I  will  give  you  the  facts  so  that  you 
can  exercise  your  own  judgment  in  regard  to  selling  your 
stock."  This  is  a  business  letter,  he  refers  to  business  matters 
as  does  almost  every  letter  from  Mr.  Crittenden  which  has 
been  read.  In  nearly  every  letter  from  Mr.  Crittenden  you 
find  he  warms  himself  up,  and  uses  the  most  lovable  and  af- 
fectionate terms  and  expressions.  At  other  times,  he  com- 
plains of  his  feebleness  and  sickness,  and  is  almost  despairing. 
But  in  every  one  of  these  letters  he  breaks  out  at  some  part 
or  other,  and  commences  to  talk  about  stocks  and  other  busi- 
ness. But  when  this  same  thing  occurs  in  the  letters  of  Mrs. 
Fair,  it  is  a  most  remarkable  thing,  according  to  the  judgment 
of  Mr.  Campbell.  And  yet  such  references  appear  in  almost 
every  letter  written  by  Mr.  Crittenden  himself. 

I  might  go  on,  gentlemen,  and  call  your  attention  to  a  great 
many  letters  upon  the  question  of  money  transactions,  but 
I  have  called  your  attention  to  all  that  I  deem  necessary.  I 
might  have  read  others,  for  the  purpose  of  establishing  the 
fact  that  she,  herself,  made  her  own  money  by  investing  in 
stocks.  Her  letters  from  New  York  show — ^what  ?  They  show 
that  she  had  her  money  with  her  there,  ($20,000)  and  that 
Messrs.  Lees  &  "Waller  acted  as  her  brokers,  and  put  it  in 
bonds  for  her.  She  had  it  with  her  in  New  York ;  she  wrote 
so  to  Mr.  Crittenden,  and  she  tells  us  that  she  brought  those 
bonds  back  when  she  returned  here. 

Beyond  all  cavil,  Mrs.  Fair  made  money  herself;  her  mo- 
tive in  clinging  to  and  standing  by  Mr,  Crittenden  was  not 
money ;  it  was  exactly  what  the  letters  on  both  sides  indicated 
— pure  and  sincere  love  and  affection.  So  much  for  the 
money  branch  of  this  case. 

You  remember  Mrs.  Fair's  testimony;  that  Mr,  Crittenden 
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attended  to  all  lier  financial  affairs  for  her,  and  by  these  let- 
ters you  will  see  that  that  is  the  truth.  He  advised  her  what 
to  do,  and  when  to  act,  and  kept  her  thoroughly  posted  about 
the  mines,  as  he  himself  was.  Indeed,  he  says  in  one  of  his 
letters:  ''Now  you  are  as  well  posted,  as  well  advised  on 
these  matters,  as  any  person  on  the  inside  could  be  or  is. ' ' 

Next,  gentlemen,  it  is  claimed  by  Judge  Campbell  that  the 
relations  between  these  parties  were  nothing  more  than  this: 
of  mistress — of  kept  mistress. 

A  man  who  keeps  a  woman  as  a  mistress  does  it,  as  you 
may  imagine,  for  a  purpose;  it  is  for  one  single  purpose — to 
gratify  his  lust;  for  no  other  reason,  for  no  other  purpose. 
If  Mrs,  Crittenden  is  to  be  believed,  gentlemen  of  the  jury, 
this  was  not  so.  She  teUs  us  that  from  the  fall  of  1863  down 
to  the  day  of  the  shooting,  whenever  Mr.  Crittenden  and 
herself  were  in  the  same  place,  whenever  they  were  in  the 
same  town,  Mr.  Crittenden  never  slept  away  from  her  but 
for  about  ten  nights,  all  told.  Does  not  that  one  little  cir- 
cumstance stamp  and  fix  indelibly  upon  your  mind  the  fact 
that  the  relations  existing  between  Mr,  Crittenden  and  Mrs. 
Fair  were  exactly  what  she  told  you  they  were — that  is,  that 
he  had  promised  time  and  again  to  procure  a  divorce  from 
his  wife  and  marry  her?  Does  the  man  who  has  a  mistress 
send  her  to  New  York  and  New  Orleans,  and  other  parts  of 
the  world,  keeping  up  a  constant  correspondence  with  her 
during  her  absence  ?  Or  does  he  wish  her  near  at  hand,  where 
he  can  make  use  of  her  at  his  will  and  pleasure  ?  Does  a  man 
keeping  a  mistress  take  the  same  care  of  the  letters  and  cor- 
respondence he  receives  from  her  that  he  would  of  any  im- 
portant papers  in  his  law  office  ?  Does  he  treasure  these  "notes 
of  lust,"  and  keep  a  box  for  their  special  reception?  and 
write  a  letter  at  a  time  when  he  lay  complaining  and  suffering 
from  illness,  to  that  mistress,  telling  her  that  if  anything 
happens  to  him  he  has  sealed  these  letters  up  in  a  box,  and  has 
written  a  letter  to  Judge  Cope,  telling  Judge  Cope  to  deliver 
them  into  her  hands,  and  into  the  hands  of  no  other  living 
being?  Does  a  man  who  is  keeping  a  mistress  follow  her  to 
the  Atlantic  States  and  spend  a  week  with  her  at  White  Sul- 
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phur  Springs,  in  company  with,  his  own  son?  Does  he  travel 
through  New  York  with  her,  where  he  meets  another  one  of 
his  sons?  Does  he  put  up  at  the  same  hotel  in  the  country 
where  he  is  well  known,  as  h.e  was  well  known  all  through 
the  South?  And  you  all  know  th.at  the  name  of  Crittenden 
was  known  coextensively  with  the  South,  as  the  name  of  a 
great  politician.  Does  a  man  who  has  a  mistress  write  let- 
ters of  a  character  which  Mr.  Crittenden  has  written  to  Mrs. 
Fair?  Does  he  interfere  when  she  wishes  to  marry?  Does 
lie  interfere  after  she  is  married?  No,  gentlemen,  something 
more  than  that  operated  upon  the  mind  of  Mr.  Crittenden — 
far  above  a  mistress  did  he  view  Mrs.  Fair.  He  looked  upon 
her,  to  use  his  own  language  in  one  of  his  letters,  as  the  one 
chosen  by  God  to  be  his  companion.  He  says  that  they  were 
born  for  each  other,  and  speaks  of  their  future ;  of  the  happi- 
ness that  is  yet  waiting  them,  laid  up  in  store  for  them  after 
that  one  obstacle  which  he  speaks  of  in  his  letter  is  out  of  the 
way.  He  writes  to  her  not  the  kind  of  a  letter  whieb  a  man 
would  address  to  his  mistress,  but  such  a  letter  as  a  man 
would  address  to  his  loving  wife.  He  is  punctual  in  his  cor- 
respondence. He  complains  in  his  letters  if  she  omits  or  neg- 
lects writing  to  him  one  single  day  when  thej  are  separated. 
He  telegraphs  to  her  that  he  has  heard  certain  things,  and  that 
his  life  depends  upon  their  truth.  He  writes  to  her  about  his 
own  business,  every  act  of  business  he  himself  is  attending  to. 
He  gives  in  detail  the  particulars  of  the  condition  of  his  own 
health,  from  time  to  time,  and  from  letter  to  letter;  pictures 
to  her  his  sleepless  nights,  his  weary  hours  in  her  absence. 
He  does  everything  that  a  man  would  do  who  sincerely  and 
devotedly  loves  a  person  with  whom  he  was  corresponding, 
and  with  whom  he  had  such  associations.  Talk  to  me  about 
Mr.  Crittenden  looking  upon  Mrs.  Fair  as  a  mistress !  Gen- 
tlemen of  the  jury,  if  he  did,  he  was  one  of  the  most  deceitful, 
he  was  one  of  the  most  vile  of  wretches.  If  he  wrote  those 
letters  in  the  spirit  of  anything  except  pure  sincerity,  he 
ought  not  to  be  forgiven  by  man  or  God !  He  is  beyond  the 
pale  of  forgiveness !  If  a  man  of  his  noble  intellect,  his  great 
reasoning  faculties,  his  high,  exalted,  elevated  position  in 
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society,  has  been  keeping  up  a  correspondence  of  this  kind, 
and  holding  out  inducements  of  this  kind,  merely  for  the  pur- 
pose of  lust,  and  lust  alone — for  the  purpose  of  inducing  Mrs. 
Fair  to  believe  in  him  as  a  true  and  sincere  and  affectionate 
lover — I  say  he  should  be  stamped  as  the  veriest  scoundrel 
who  ever  trod  upon  the  face  of  God's  footstool ;  and  every  man 
within  the  hearing  of  my  voice  will  agree  with  me  in  that.  No, 
gentlemen;  that  was  not  the  character  of  A.  P.  Crittenden. 
I  knew  him  well;  and  I  regret  that  I  am  compelled  here  to- 
day, in  defense  of  the  Kving,  to  even  allude  to  him  or  his  past 
career.  It  is  with  feelings  of  regret  that  I  do  it.  The  grave 
is  the  place  that  should  bury  up  all — bury  up  the  deeds — all 
the  deeds  that  the  man  has  done  should  be  buried  with  him. 
But  when  his  actions  during  his  earthly  career  are  important 
and  necessary,  as  illustrating  or  throwing  light  upon  a  mat- 
ter investigated  in  behalf  of  a  human  being  who  stands  be- 
fore the  bar  of  justice,  to  answer  to  the  charge  of  murder, 
then,  gentlemen  of  the  jury,  the  secrets  of  the  grave  are  no 
longer  inviolate;  then  the  deeds  that  man  has  done  in  the 
body  must  be  made  public;  then  what  he  has  done  or  said 
becomes  the  property  of  the  party  to  whom  he  has  done  it 
or  said  it. 

Is  Mrs.  Fair  to  be  denounced  by  Judge  Campbell,  because 
she  has  made  use  of  these  letters  1  In  the  name  of  God,  what 
should  she  do?  Mr.  Crittenden  is  not  here  to  speak.  If  Lone 
Mountain  could  open  its  ghostly  jaws — if  it  could  open  that 
dead,  and  cold,  and  silent  tomb  containing  the  body  of  A.  P. 
Crittenden  to-day — if  he  could  make  his  appearance  before 
you  in  spirit,  with  the  power  of  speech  he  would  say,  "Use 
those  letters,  Mrs.  Fair;  you  have  my  full  consent.  It  is  a 
providential  act;  it  was  through  providential  guidance  that 
those  letters  have  been  preserved,  that  you  might  use  them 
here  in  your  moments  of  need,  in  your  moments  of  suffering, 
in  your  moments  of  trial."  If  he  could  be  on  that  witness 
stand  before  you,  he  would  hold  up  both  hands,  and  he  would 
appeal  to  you  in  tones  of  eloquence  which  I  am  unable  to 
utter,  in  behalf  of  this  poor,  unfortunate  woman.  He  would 
teU  you,  gentlemen  of  the  jury,  your  duty.     He  would  tell 
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you  what  had  frenzied  her  brain.  He  would  tell  you  of  the 
manner  in  which  he  had  treated  her  day  after  day ;  how  she 
had  lived  and  hung  upon  hope  deferred;  he  would  bring  to 
your  minds  matters  and  facts,  and  convince  your  under- 
standing, and  would  say  to  you,  "Gentlemen  of  the  jury,  for 
God's  sake,  if  it  is  the  last  act  of  your  lives,  acquit  this 
woman."  And  now,  gentlemen,  she  is  to  be  blamed  for 
what?  For  introducing  in  evidence  letters  from  this  man, 
the  only  evidence  she  can  produce  for  the  purpose  of  showing 
her  true  relations,  to  which  she  testifies. 

Suppose  we  had  not  produced  these  letters  ?  Suppose  that 
she  had  taken  the  witness  stand  and  told  you  these  letters 
from  Mr.  Crittenden  had  been  destroyed,  would  you  have 
believed  her?  You  would  not.  Nor  would  I.  Nor  would 
any  other  man  who  knew  Mr.  Crittenden. 

Now,  gentlemen  of  the  jury,  I  propose  to  discuss  the  evi- 
dence in  this  case  bearing  directly  upon  the  issue  we  are  try- 
ing, that  is,  the  real  condition  and  state  of  the  mind  of  the 
defendant  at  the  moment  the  fatal  shot  was  fired.  I  propose 
to  satisfy  you  that  upon  the  opening  testimony  of  the  prose- 
cution, before  looking  for  one  moment  at  the  evidence  offered 
by  the  defense,  that  this  woman's  mind  was  in  an  unconscious 
state  at  the  time  she  shot  Mr.  Crittenden.  What  is  the  proof 
on  the  part  of  the  prosecution?  That  on  the  third  day  of 
November,  in  the  evening  about  dusk,  Mr.  and  Mrs.  Critten- 
den were  on  board  of  the  ferry-boat;  that  Mrs.  Fair  being 
there  veiled,  stepped  up  to  Mr.  Crittenden  and  without  a 
word  shot  him  through  the  heart  in  the  presence  of  his  wife 
and  daughter  and  one  of  his  sons,  I  think,  and  in  the  pres- 
ence of  hundreds  of  people,  or  in  their  almost  immediate 
presence,  who  were  passengers  on  board  of  the  boat.  He  then 
introduced  Captain  Kentzel  who  shows  that  the  defendant 
could  not  have  been  possessed  of  sound  reason  at  the  time 
of  that  shooting.  What  does  he  testify?  That  he  heard  the 
report  of  the  pistol.  He  went  in  search  or  in  pursuit  of  the 
party  who  had  fired  it.  He  found  the  defendant;  Parker 
Crittenden  came  along  or  was  with  him  and  remarked  to  her 
or  to  Captain  Kenzel,  "This  is  the  woman  who  killed  my 
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father"  or  "who  shot  my  father."  She  said,  "I  do  not  deny 
it;  he  has  ruined  me  and  my  daughter."  Taking  her  to  the 
other  end  of  the  boat  she  says,  "I  have  a  spell"  or  "one  of 
my  spells";  "I  want  some  drops."  She  talked  excitedly, 
as  Captain  Kenzel  says,  at  random.  They  arrived  at  the  city 
prison  and  Captain  Kenzel  says  she  asked  some  one  to  go  for  a 
doctor;  again  she  asked  for  drops;  she  was  put  in  prison; 
Captain  Kenzel  then  left  her. 

Mr.  Crittenden  testifies  that  he  said  to  her,  "You  have 
shot  or  kiUed  my  father."  She  replied,  "I  do  not  deny  it,  I 
intended  to,"  or,  "I  intended  to  kill  him."  One  expression 
Mr.  Parker  Crittenden  uses  there  that  nobody  else  heard: 
"I  intended  to  kill  him,  he  has  ruined  myself  and  daughter" 
or  "myself  and  child."  And  that  is  about  aU  Mr.  Parker 
Crittenden  remembers. 

They  called  F.  P.  Dann,  an  attorney.  He  tells  you  that  he 
was  present,  that  he  simply  heard  her  say,  "I  do  not  deny 
it."  They  called  Mr.  Woodson,  another  lawyer,  and  he  said 
somebody  said  to  her,  ' '  You  have  shot  my  father. ' '  She  said, 
' '  I  don 't  deny  it.  He  has  ruined  me  and  my  child. ' '  To  use 
the  expression  of  Mr.  Woodson,  she  had  a  subdued  or  sup- 
pressed excitement;  not  that  raving,  tearing  manner  which 
occurred  subsequently  after  she  got  in  the  city  prison,  but  a 
subdued  state  of  excitement,  not  attempting  to  sham  or  put 
on;  any  evidence  of  insanity  was  farthest  from  her  mind. 
When  she  gets  to  the  station-house  she  sits  in  a  chair  some 
little  time  and  her  talk  was  somewhat  incoherent.  About  the 
only  thing  that  any  one  really  understood  there  was  sending 
for  the  doctor.  Within  an  hour  from  that  time,  according 
to  the  evidence  of  the  prosecution,  a  doctor  was  in  attendance 
upon  her — Dr.  Lyford. 

Their  own  witness  testified  to  the  fact  that  she  bit  two 
glasses ;  that  she  was  strong ;  that  it  required  aU  the  strength 
and  power  of  two  strong  men  to  hold  her ;  that  she  was  inco- 
herent ;  that  she  seemed  to  be  entirely  unconscious.  These  are 
facts  that  they  themselves  have  put  in  evidence  in  regard  to 
the  place  of  shooting,  the  time  of  shooting,  the  circumstances 
which  followed  immediately  after  the  shooting  and  the  circum- 
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stances  which  occurred  in  the  city  prison  for  two,  three  or 
four  days  subsequent  to  the  shooting. 

They  then  called  witnesses  to  show  that  she  was  perfectly 
sensible  on  the  day  before  the  shooting;  Mr.  Maurice  Dore 
to  prove  that  the  day  of  the  shooting  she  was  at  his  place 
of  business  to  inquire  with  regard  to  a  loan  of  money  and  to 
a  lot  that  he  had  to  rent  for  her  little  girl;  by  parties  from 
the  City  of  Paris  store,  that  she  went  in  there  and  inquired 
for  a  dress  and  agreed  to  go  back  and  determine  whether 
she  would  take  it  or  not;  by  Mr.  Gray,  the  music  man,  that 
she  came  there  and  procured  a  receipt  for  a  piano  which  had 
been  left  there  for  over  a  month  prior  to  that  time;  by  the 
hack-man  that  he  took  her  down  to  the  boat  and  that  he 
agreed  to  bring  her  back  again  the  same  evening,  to  wait  for 
her,  that  he  was  her  regular  and  usual  hack-man;  that  she 
left  her  own  house  to  get  in  the  hack;  the  kind  of  dress  she 
wore;  all  these  things  are  put  in  evidence  on  the  part  of  the 
prosecution. 

Let  us  see  whether  as  a  matter  of  fact,  Mrs.  Fair  does  re- 
member the  occurrences  of  that  day.  It  certainly  was  not  a 
matter  which  she  had  prepared,  that  she  had  arranged  with 
her  counsel  to  put  in  evidence  here,  or  had  kept  herself  in- 
tending to  testify  to,  because  the  first  we  hear  of  that  is  from 
the  cross-examination  of  Mrs.  Fair  by  Judge  Campbell.  She 
said  that  she  did  not  remember  being  at  the  City  of  Paris  on 
the  day  of  the  shooting  or  remember  what  she  did  the  day 
before  or  any  particular  act.  Some  things  she  remembers— 
that  she  was  in  Kearny  Street  or  in  Market  Street;  that  she 
was  off  somewhere  that  day  and  was  very  tired  when  she  re- 
turned to  her  rooms  that  night  or  that  day.  That  is  all  she 
knows.  Now,  what  motive  did  she  have  in  saying  that  she 
did  not  remember  these  things  ?  It  is  a  thing  that  she  did  not 
think  of — a  thing  certainly  not  fixed  up  for  this  occasion; 
questions  that  were  asked  her  by  the  counsel  on  the  other  side, 
brought  out  by  him,  and  she  told  you,  gentlemen,  really  the 
honest  truth.  What  motive  had  she  for  concealing  it?  Was 
it  for  the  purpose  of  imposing  on  this  Court  and  jury?  Gen- 
tlemen, if  that  had  been  the  object,  with  her  intellect,  with 
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her  mind — when  her  mind  is  operating  and  in  full  vigor — 
she  would  have  gone  around  to  these  places  that  day  and  she 
would  have  appeared  in  an  incoherent  manner  to  these  parties, 
if  she  was  preparing  and  laying  a  foundation  for  murder  and 
at  the  same  time  preparing  to  feign  insanity  after  committing 
that  murder  and  had  entertained  the  idea  of  shooting  Mr. 
Crittenden.  She  would  have  gone  around  to  these  places; 
she  would  have  gone  around  to  Mr.  Maurice  Dore's  and  her 
talk  would  have  been  so  incoherent  that  she  could  have  told 
her  lawyers  to  go  to  Mr.  Maurice  Dore's  and  see  if  they 
could  not  swear  that  when  she  called  upon  them  she  was  un- 
conscious of  what  she  was  about  or  did  her  business  bun- 
glingly  that  day.  If  she  had  been  preparing  this  thing  that 
is  the  kind  of  foundation  she  would  have  laid ;  if  she  had  in- 
tended to  feign  insanity  how  easily  she  could  have  commenced 
laying  that  foundation  for  a  week  before  the  occurrence. 
Gentlemen,  she  thought  nothing  of  the  kind,  and  when  she 
tells  you  she  does  not  remember  the  occurence,  she  tells  you 
the  real  truth.  She  tells  you  that  after  she  heard  one  of 
the  clerks  in  the  City  of  Paris  store  who  was  on  the  stand, 
speak  about  her  looking  at  a  dress,  etc.,  she  had  an  indis- 
tinct recollection  of  going  into  some  places  and  sitting  down 
to  rest.  As  to  the  testimony  of  Mr.  Gray  and  the  gentleman 
who  attends  to  his  books,  I  have  serious  doubts  whether  these 
two  gentlemen  are  not  mistaken  as  to  her  going  there  on 
that  day.  They  heard  of  the  shooting  that  night  and  that  is 
what  brought  it  to  their  minds  that  she  was  there  at  all. 
Now,  if  they  had  heard  of  it  that  night  as  they  say,  it  would 
at  once  have  fixed  it  in  their  minds  and  they  would  say, 
"Why,  she  was  in  our  store  this  very  day  and  got  a  receipt." 
But  no,  they  cannot  tell  whether  it  was  that  day  or  one  or 
two  or  three  days  before  that,  that  she  was  there.  If  it  had 
been  on  that  day  and  that  circumstance  of  the  shooting  had 
called  it  to  their  minds  immediately,  they  could  not  be  mis- 
taken about  the  day;  I  think  certainly  not.  They  produce  a 
receipt  that  she  got  somewhere.  She  tells  you  that  she  did 
get  a  receipt  when  she  first  left  the  piano  there.  I  believe 
she  did,  too,  because  she  certainly  is  a  business  woman.    Mr. 
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Gray  is  liable  to  be  mistaken.  As  I  said,  if  it  was  on  that 
day  lie  would  remember  tbat  fact,  that  it  did  occur  on  the 
day  of  the  shooting.  He  remembers  that  it  was  about  that 
time;  he  thinks  it  was  probable  it  was  on  the  day  of  the 
shooting.  But  I  say,  if  she  did  get  the  receipt  on  that  day 
the  fact  goes  to  show  that  her  mind  was  not  in  a  state  of 
equilibrium. 

It  was  not  in  that  perfectly  clear  condition  that  it  usually 
is.  She  undoubtedly  had  been  thinking  of  the  fact  that  the 
family  were  about  to  return  and  very  likely  she  went  into  the 
street  for  the  very  purpose  of  occupying  her  mind  and  went 
to  Mr.  Evrard's  to  get  the  sum  of  five  or  six  dollars  and 
went  to  Maurice  Dore's.  She  says  that  she  never  intended 
to  put  the  money  at  interest  here  at  all  and  ]\Iaurice  Dore 
cannot  say  whether  she  came  there  ten  days  or  five  or  six 
days  before  the  shooting,  and  told  him  that  she  wanted  her 
money  invested. 

Now,  gentlemen,  let  us  take  the  time  and  the  place.  Would 
a  sane  person  having  a  little  child  to  live  for  and  protect 
and  rear,  in  the  moments  of  sanity  under  any  circumistances 
commit  an  act  which  must  at  least  bring  disgrace  down  upon 
her  for  the  time  being  and  upon  her  child?  Would  she  so 
far  forget  herself  as  not  only  to  place  herself  in  that  position 
but  to  perfect  the  ruin  of  that  child  whom  she  has  so  long 
and  warmly  cherished?  Would  she  have  selected  a  public 
thoroughfare— a  boat  containing  and  carrying  from  three  to 
four  or  five  hundred  passengers  away  from  the  wharf  and  out 
in  the  body  of  the  bay  where  detection  was  sure  and  escape 
there  was  none ;  in  her  moments  of  sanity  would  she  have  se- 
lected such  a  place  when  she  knew  that  she  must  be  trans- 
ported from  that  spot  and  be  incarcerated  in  our  city  prison? 
Gentlemen,  the  human  mind  in  its  sane  moments  does  not  act 
thus.  The  human  mind  in  its  sane  moments,  where  a  person 
is  perpetrating  a  foul,  diabolical  murder,  will  do  it  in  the 
dark — will  select  any  place  except  the  public  streets  and  the 
public  thoroughfare  or  public  ferry-boat. 

With  the  opportunities  she  had  to  kill  him  whenever  she 
pleased,  do  you  believe  that  in  the  moments  of  sanity  she 


LAURA  D.  FAIR.  2>'i>3> 


would  have  selected  such  a  place  and  such  a  time  and  with 
her  little  girl  left  behind  her,  with  the  reputation  of  a  father 
who  had  committed  suicide  and  a  mother  who  had  com- 
mitted a  bold  and  open  murder?  What  was  her  conduct  on 
the  boat?  I  have  shown  you  now  the  great  improbability 
of  a  sane  person  having  committed  such  an  act  at  such  a 
time  and  such  a  place  and  with  such  surroundings  as  the 
prisoner  had.  Why,  did  she  act  and  talk,  if  she  was  sane, 
like  a  person  who  had  been  guilty  of  the  offense  of  murder, 
particularly  if  she  intended  to  sham  insanity?  Not  at  all. 
"T  did  it;  I  don't  deny  it."  And  at  one  time  she  remarked 
to  Captain  Kentzel:  "Let  me  go  and  see  Mr.  Crittenden; 
let  me  beg  his  pardon ; ' '  and  remarks  of  this  kind :  ' '  Where 
is  my  little  child?"  ''I  have  a  spell."  She  was  semi-con- 
scious, not  wholly  unconscious ;  but  conscious  one  moment,  and 
unconscious  the  next ;  semi-conscious  and  non- volitional.  That 
was  the  character  of  the  act.  In  moments  when  her  brain,  was 
crazed,  laboring  under  this  trouble,  she  would  remember,  as 
you  are  told  by  physicians,  what  she  had  done  in  her  insane 
moments;  but  when  restored  to  absolute  consciousness  she 
would  have  no  recollection  of  these  events.  The  report  of  a 
pistol  would,  as  you  are  aware,  re-produce  for  a  moment  con- 
sciousness. Take  all  she  said,  and  all  she  did,  at  that  time,  and 
then  follow  her  to  the  City  Prison;  find  her  with  her  raving, 
her  spasms,  her  doing  what  no  sane  man  or  woman  would  do — 
taking  a  piece  out  of  a  glass  of  that  character.  "But,  oh," 
said  the  learned  counsel,  "with  what  care  she  bit  it.  She 
did  not  cut  her  lips!  Most  extraordinary  that  she  could 
have  exercised  such  a  care  in  biting  a  tumbler!"  Why,  the 
evidence  of  one  of  the  policemen  is,  that  one  glass  she  not 
only  bit,  but  that  she  chewed  it  in  her  mouth.  The  next  day, 
blood  came  from  her — she  expectorated  blood.  A  person 
feigning  insanity  would  not  do  that.  If  they  did  it  once,  they 
would  be  satisfied ;  they  would  never  do  it  a  second  time. 

She  could  not  put  herself  in  a  position  where,  with  her 
natural  strength,  it  would  require  the  strength  of  two  men  to 
hold  her  down.  That  could  not  have  been  feigned.  That  is 
the  strength  of  a  madman — ^the  strength  of  a  lunatic — the 
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strength  of  a  person  whose  brain  is  crazed — ^not  natural 
strength — a  thing  that  could  not  be  feigned. 

She  loved  him.  He  was  the  only  protector  she  had  left. 
If  there  was  a  motive  anywhere,  it  was  to  remove  the  obstacle 
that  stood  between  her  and  her  future,  and  between  Crittenden 
and  his  future — ^Mrs.  Crittenden.  If  murder  was  in  her 
heart,  she  is  the  person  she  would  have  disposed  of;  she  is 
the  only  person  on  that  boat  against  whom  she  did  entertain 
feelings  that  would  have  justified  the  jury  in  saying  she  had 
a  motive  for  killing.  She  did  feel  envious  of  her.  She  did 
feel  as  though  Mrs.  Crittenden  stood  in  her  way. 

Moved  by  an  ungovernable  impulse,  by  an  impulse  that  her 
intellect  could  not  control — as  thousands  of  others  have  done 
before  her — she  does  not  stand  alone.  Case  after  case  could 
be  called  to  your  mind  of  acts  committed  by  people  where 
they  were  beyond  their  control,  and  were  non-volitionaL 
Every  man  upon  this  jury  can  recall  cases  of  that  kind,  and 
perhaps  you  can  recall  in  your  own  experience,  your  own 
daily  life,  that  you  have  done  acts  that  you  could  not  control 
It  frequently  occurs  that  people  become  insane  as  quick  as 
that,  and  recover  from  it  with  equal  facility.  Take  a  case  in 
history,  that  great,  good,  sweet,  lovable,  affectionate,  noble 
being — whom  no  man  can  appreciate  more  than  my  learned 
friend,  the  District  Attorney — Charles  Lamb,  a  man  who  was 
beloved  by  all  mankind.  He  had  a  sister  who  possessed  all  the 
same  peculiar  characteristics  of  himself — ^lovable,  refined  and 
intelligent.  One  day  at  the  breakfast  table,  without  any  fore- 
warning, she  seizes  a  knife  and  stabs  her  aged  mother  to  the 
heart,  and  the  mother  died  then  and  there.  There  was  no 
forewarning.  "Was  she  tried?  No!  Every  one  who  knew 
her  and  knew  her  history,  knew  that  she  must  have  been  gov- 
erned by  an  irresistible  impulse,  by  a  great  overpowering 
frenzy  of  some  kind  that  was  unaccountable.  That  mother 
died.  That  daughter,  after  a  while,  regained  her  usual  bril- 
liancy of  intellect,  and  wrote  book  after  book  after  that,  but 
during  the  balance  of  her  life  (she  died  an  old  woman)  she 
had  those  same  attacks,  and  was  at  times  compelled  to  be  con- 
fined in  a  lunatic  asylum.    But  it  started  as  suddenly  as  I 
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have  told  you.  No  one  expected  it — conversing  and  laughing 
at  the  breakfast  table.  And  that  dear,  kind,  affectionate 
brother  of  hers — God  has  rewarded  him  before  this — stood  by 
her,  and  cared  for  her,  and  watched  over  her,  through  aU 
her  years,  until  he  died;  gave  up  everything  to  watch  and 
guard  over  that  dear  sister,  knowing  what  her  troubles  were. 

I  say,  gentlemen,  these  cases  are  not  uncommon,  not  infre- 
quent, and  therefore  when  you  come  to  handle  that  question, 
reflect  with  care,  with  caution  and  deliberation.  Do  not  run 
off  into  a  frenzy;  do  not  be  carried  away  with  the  popular 
notion  that  was  so  wide-spread  through  our  city  on  the  day 
of  the  shooting  by  the  public  press,  and  sentiment  they  have 
created  for  the  moment. 

I  have  undertaken  to  establish  the  fact  that  no  jury  of  sane 
men  could,  upon  the  evidence  relied  upon  by  the  State  for  a 
moment,  with  safety  to  themselves,  with  safety  to  their  own 
families,  with  safety  to  the  community  in  which  they  live, 
with  safety  to  humanity,  to  the  welfare  and  lives  and  inter- 
ests of  men  and  women,  could  find  a  verdict  of  guilty  upon 
the  evidence  which  has  been  relied  upon  by  the  prosecution 
for  the  purpose  of  procuring  a  conviction. 

I  turn  now  to  the  testimony  which  has  been  introduced 
on  the  part  of  the  defense;  and  by  that  testimony  I  propose 
to  show  that,  whereas,  you  must  have  had  at  least  a  reasonable 
doubt  upon  the  evidence  upon  the  part  of  the  prosecution, 
that  no  such  reasonable  doubt  even,  any  longer  exists;  that 
your  mind  must  be  satisfied,  not  only  beyond  a  reasonable 
doubt,  but  beyond  all  question,  beyond  any  speculative  theory 
that  may  be  created  by  the  prosecution  in  their  closing  argu- 
ment ;  beyond  any  false  impressions  that  may  be  started  here 
when  I  have  no  opportunity  to  answer  them  and  give  my  views 
upon  them — that  the  defendant,  at  the  moment  of  firing  the 
fatal  shot,  was  not  only  semi-conscious — that  she  was  not  only 
semi-conscious,  but  that  she  was  in  that  condition  that  her 
acts,  and  the  act  with  which  she  stands  charged  here,  was, 
in  the  language  of  Dr.  Tucker,  ''an  act  of  non-volition;"  that 
it  was  a  thing  over  which  she  had  no  control.  I  say  I  pro- 
pose to  show  beyond  aU  question  that  such  was  the  condition 
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and  state  of  her  mind  when  she  slew,  sacrificed,  and  killed 
the  only  living  human  being  in  the  shape  of  a  man,  on  the  face 
of  the  earth,  whom  she  loved. 

The  first  witness  called  upon  this  branch  of  this  case  was 
Doctor  Lyford,  unknown  probably  to  you,  unknown  to  me, 
unknown  to  his  Honor;  a  young  man — to  use  his  own  lan- 
guage, a  self-made  man;  a  man  who  has  studied  medicine 
and  worked  in  chemicals,  earning  enough  through  the  day  to 
pay  a  teacher  to  educate  him  through  the  night;  a  man  who 
has  made  himself,  as  he  tells  you,  by  hard  struggles. 

Such  is  Dr.  Lyford,  the  man  who  has  been  denounced  here 
as  a  professional  mountebank,  a  young  man  struggling  here 
in  San  Francisco  and  struggling  among  his  superiors — old 
professional  men — men  who  have  reputations  built  up  in 
early  days  in  California ;  and  he  is  not  only  compelled  to  come 
here  and  give  his  testimony  but  he  must  have  that  sting, 
that  terrible  phrase  cast  upon  him  by  the  leading  counsel, 
Judge  Campbell,  that  he  is  a  professional  mountebank.  Was 
that  treating  Dr.  Lyford  in  a  spirit  of  fairness?  Was  it 
proper  for  the  prosecuting  attorney  in  this  case  to  pass  over 
the  testimony  of  a  physician  by  calling  him  names  without 
discussing  to  you  as  intelligent  men  his  evidence  and  the 
character  of  his  evidence?  He  told  Judge  Campbell  that  he 
prescribed  for  A.  P.  Crittenden,  and  what  his  prescriptions 
were  for  the  defendant  and  directed  him  to  the  druggist  and 
apothecary  who  put  up  those  prescriptions.  Why  did  not 
Judge  Campbell  instead  of  indulging  in  these  wholesale  re- 
marks go  to  that  druggist,  that  chemist,  that  apothecary  and 
call  him  here  and  find  out  whether  Dr.  Lyford  had  lied  or 
not?  Oh,  gentlemen  of  the  jury,  the  counsel  does  not  meet 
the  facts.  He  undoubtedly  went  to  that  druggist's  store  and 
found  that  everything  that  Dr.  Lyford  said  was  true  and 
would  be  corroborated  if  he  called  the  druggist.  He  starts 
out  then,  endeavoring,  gentlemen  of  the  jury,  to  have  you 
discard  and  discountenance  and  give  no  weight,  no  effect  to 
the  evidence  of  Dr.  Lyford.  It  was  important  for  the  counsel 
to  get  rid  of  him. 

Counsel  says  that  Dr.  Lyford  came  here  with  a  dictionary 
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or  had  studied  a  dictionary  for  large  words.  The  doctor  did 
say  that  he  would  probably  make  use  of  medical  terms 
which  would  not  be  thoroughly  or  fully  understood  by  the 
jury;  that  they  would  not  be  supposed  to  understand  all  the 
terms  that  he  might  use.  Then  he  went  on  and  whenever  he 
came  to  a  term  of  that  kind,  explained  what  it  meant.  There 
are  words  made  use  of  by  physicians  which,  to  convey  their 
idea  to  a  medical  man,  must  be  used,  and  no  other  word 
would  express  the  idea  to  a  medical  ear  or  a  medical  mind. 
''Insomnia"  expresses  of  itself  to  a  medical  mind  a  certain 
condition  of  want  of  rest  and  sleep ;  ' '  insomnious, "  or  "  in- 
somulous, "  would  express  a  different  condition. 

The  word  enemic  is  used,  and  that  I  believe  everybody  who 
understands  the  English  language  understands  to  mean  a 
weak  and  impoverished  state  of  the  blood.  Then  he  uses 
"retrocedent  gout."  Everybody  knows  that  that  means 
a  gout  that  is  changeable,  movable  from  one  part  of  the  body 
to  another.  "Metastasis"  has  exactly  the  same  meaning  as 
retrocedent.  He  has  spoken  of  nervous  irritability.  I  do 
not  think  the  doctor  stated  anything  down  to  this  time  that 
we  do  not  all  understand. 

Judge  Campbell  told  you  in  his  argument  that  at  the  time 
of  this  shooting  there  was  no  pretext  that  she  had  any  diffi- 
culty by  reason  of  her  sufferings  from  one  of  her  menstrual 
periods.  Here  is  the  evidence  of  Dr.  Lyford  that  she  was 
then  suffering  from  retarded  or  suppressed  menstruation 
which  had  existed  up  to  that  time.  And  then  he  speaks  of 
"surrounding  circumstances."  Mark  that  as  you  go  along. 
"Her  condition  at  other  periodical  times,  depended  greatly 
upon  the  surrounding  circumstances."  Take  the  circum- 
stances surrounding  her  at  the  time  of  this  fatal  shot.  A 
woman,  naturally  nervous,  not  only  had  brought  to  bear  upon 
her  a  sudden  shock,  but  a  woman  diseased  and  suffering  from 
twelve  days'  retarded  or  suppressed  menstruation.  What,  in 
the  name  of  heaven,  can  you  imagine,  or  will  you  undertake 
to  say,  was  the  effect  produced  at  that  very  moment? 

Is  he  a  man  who  has  come  here  for  the  purpose  of  swear- 
ing this  case  through? 
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Has  he  shown  a  desire  or  eagerness  to  overdo  this  case,  or 
does  he,  like  a  reasonable  physician,  state  what  the  natural 
conditions  of  patients  would  be  under  those  circumstances, 
and  what  might  be  expected  from  them?  He  says  that  three 
weeks  prior  to  this  shooting  she  was  particularly  suffering 
from  nervous  enervation.  Caused  how  1  Caused  by  a  want  of 
sleep;  and  you  all  know  from  your  own  experience  how  the 
loss  of  sleep  will  operate  upon  your  own  mind;  that  when 
you  continue  it  for  any  considerable  length  of  time,  how  per- 
fectly unfitted  the  strongest  of  you  are,'  being  perfectly 
healthy  in  every  other  respect,  from  performing  your  daily 
business.  But  she  had,  combined  with  this  want  of  sleep,  a 
restlessness — that  organic  disease  of  the  womb  described  by 
Dr.  Trask,  which  was  constantly  preying  upon  her  brain, 
which  affected  the  mind,  and  the  operation  of  the  mental 
functions  and  mental  power.  This,  gentlemen  of  the  jury, 
was  her  condition  for  three  weeks  prior  to  this  shooting.  Her 
blood  was  impoverished — almost  without  circulation.  That, 
with  the  enemic  state,  together  with  the  surroundings  of  the 
moment  and  prior  to  the  moment  of  the  shooting,  the  trouble 
of  her  mind  upon  the  subject  of  Mrs.  Crittenden's  return — 
all  calculated,  at  any  instant  of  time,  like  a  flash  of  powder, 
to  craze  her  brain,  cloud  her  intellect,  and  cause  her  to  do 
any  kind  of  an  act. 

A  few  days  before  the  shooting  she  was  in  that  condition, 
that  she  tore  her  hair  and  screamed,  but  on  the  day  of  the 
shooting  he  says  she  was  in  that  enervated  state,  although  as 
you  see  he  advised  her  that  it  was  proper  for  her,  even  when 
she  had  no  inclination,  to  go  out  and  take  the  air  and  take 
her  walks.  She  seemed,  after  the  shot  was  fired  and  after 
the  report  of  that  pistol- — which  would  to  a  certain  extent,  as 
Dr.  Tucker  tells  you,  restore  consciousness — to  understand  her 
condition  and  call  for  drops — the  drops  her  doctor  gave  her 
when  she  had  such  spells.  Would  a  woman  call  a  doctor 
and  run  up  a  needless  bill  unless  there  was  a  necessity  for  it 
and  is  there  any  other  disease  or  pretense  of  any  other  dis- 
ease except  that  that  he  speaks  of,  aiervous  irritalibility,  a 
disease  of  the  womb,  anteversion  of  the  womb,  which  Dr. 
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Trask  and  several  other  doctors  say  is  common  even  to  vir- 
gins? Where,  then,  is  not  Dr.  Lyford  corroborated  by  Dr 
Trask?  Have  they  called  a  single  physician  or  attempted 
to  show  that  his  treatment  of  her  as  physician  at  that  time 
was  not  the  proper  treatment  ?  No,  they  dare  not.  He  knew 
his  business;  he  did  his  duty. 

Gentlement  of  the  jury,  would  that  doctor  have  remained 
at  the  city  prison  as  he  says  he  did  from  11  or  12  o'clock 
at  night  until  6  or  7  o'clock  the  next  morning  unless  that 
woman  was  in  a  very  critical  condition? 

Now,  what  is  Dr.  Lyford 's  evidence?  That  he  attended 
upon  this  lady  from  the  nineteenth  of  December,  1869.  He 
found  then  she  had  a  slight  attack  of  gout  that  soon  disap- 
peared, and  also  had  diseases  and  troubles  of  the  womb.  Her 
menstrual  difficulties  continued  from  that  time  down  to  the 
present  day.  She  was  sleepless,  troubled  with  headaches;  at 
every  one  of  her  menstrual  periods  she  was  more  or  less  ex- 
cited. She  could  not  endure  anything  or  anybody.  She  was 
finding  fault  with  everything;  and,  to  use  an  expression  of 
the  doctor,  "everything  went  wrong  with  her."  Ask  any 
physicion  who  was  v/atehing  upon  a  patient  laboring  under 
an  excitement  of  that  character  what  she  said  ?  Is  a  physician 
who  calls  upon  his  twenty,  thirty  or  forty  patients  a  day  to 
recollect  what  each  person  says  in  a  particular  unconscious 
state  of  mind,  and  tell  you,  the  jury,  upon  the  stand  every- 
thing she  said  upon  particular  occasions? 

Can  he  do  anything  else  than  say  that  her  mind  was  gen- 
erally disordered;  that  she  hadn't  that  equilibrium  that  she 
had  on  other  occasions  when  these  turns  were  not  upon  her'? 
Can  a  physician  go  beyond  that  point  ?  You  find,  if  you  be- 
lieve Dr.  Lyford,  a  woman  physically  suffering  from  a  dis- 
ease only  known  to  the  female  sex,  a  disease  that  is  liable  to 
attack  them  at  any  time,  and  the  consequences  of  which  can 
not  be  foreseen  by  medical  men.  That  this  disease  was  upon 
her  for  eleven  months  before  the  shooting,  physically  ailing, 
an  enemic  impoverished  condition  of  the  blood,  weak,  en- 
ervated, sleepless,  unable  to  get  the  reasonable  and  usual 
amount  of  sleep  that  is  necessary  to  protect  the  brain  and 
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protect  the  system.  She  was  very  excited;  at  one  time  blood 
is  pouring  from  her,  and  she  screams  from  pain.  Three 
weeks,  he  tells  you,  that  she  was  in  this  terrible  condition 
before  the  shooting.  Three  weeks  he  was  compelled  to  give 
her  medicines  to  produce  sleep ;  without  natural  sleep !  Imag- 
ine, then,  the  condition  of  this  woman — suffering  from  twelve 
days'  retarded  menstruation,  with  the  effect  that  this  must 
have  had  upon  the  human  brain,  kept  there  for  twelve  days, 
and  that  that  blood  is  blocked  up  in  the  system,  and  rushed 
up  upon  the  brain;  with  that  blood  so  blocked  up  in  the 
human  system,  without  the  natural  discharge,  or  some  dis- 
appointment, something  terriffic  has  its  effect  upon  the  mind 
of  a  party  thus  circumstanced. 

Cannot  you  imagine  how  quickly  reason  can  be  dethroned? 
The  mind  becomes  unconscious  and  the  party  commits  an  act 
insensibly,  non-volitional,  without  reason  to  direct  the  blow, 
or  reason  to  withhold  it.  I  shall  show  you  that  Dr.  Lyford 
is  corroborated  in  everything  by  Dr.  Trask,  that  he  has  not 
stated  a  word  but  what  Dr.  Trask  corroborates  in  him.  And 
now  I  shall  show  you  that  Dr.  Tucker  and  Dr.  Dean  give 
the  same  opinion  that  Dr.  Lyford  has;  Dr.  Trask  speaking 
from  a  knowledge  of  her  system,  of  her  peculiar  ailings ;  and 
Dr.  Dean  with  that  medical  eye  which  he  has,  could  see  the 
character  of  the  disease  that  had  wormed  itself  into  the  con- 
stitution of  the  defendant.  Dr.  Trask  visits  her  daily,  some- 
times three  and  four  times  a  day.  Did  he  go  there  for  pleas- 
ure or  because  he  had  nothing  else  to  do?  He  tells  you  that 
her  sickness  required  his  attendance  every  day  that  he  went 
there.  This  continued  right  straight  through  from  the  time 
he  went  there  on  the  30th  of  December,  that  it  was  necessary 
for  him  to  visit  her  daily  and  sometimes  he  spent  hours  with 
her  there  in  that  jail  trjdng  to  quiet  her  and  attempting  to 
reason  with  her  as  a  doctor  has  to  do  with  a  woman  under 
these  circumstances — consoling  and  questioning  her,  and  he 
tells  you  that  it  was  seldom  that  he  spent  less  than  two  hours 
there. 

He  tells  you  in  his  first  testimony  here,  that  she  had  organic 
local  troubles.  He  never  had  made  a  personal  examination 
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at  this  time,  and  when  lie  afterwards  comes  to  exajnine  the 
womb,  he  finds  the  conditions  to  be  exactly  as  he  thought 
they  would  be,  from  what  he  had  been  informed  and  had  ob- 
served, and  that  the  trouble  was  not  of  weeks  or  months  but, 
he  says,  of  at  least  a  year's  standing. 

April  22. 

Judge  Campbell  stated  that  these  physicians  gave  their 
opinion  upon  an  entirely  hypothetical  case  and  unless  all  the 
facts  were  used  the  opinion  is  not  reliable.  You  will  find  that 
in  the  case  of  Dr.  Deane  he  gives  his  opinion  not  upon  the 
relations  of  the  parties  at  all,  but  he  gives  his  opinion  from 
the  character  of  the  disease  as  described  by  Dr.  Trask  and 
the  manner  in  which  she  acted  and  what  she  said  at  the  time 
of  her  arrest,  facts  which  are  undisputed.  Dr.  Trask  in  the 
diagnosis  he  has  made  of  the  case  depended  upon  the  symptoms 
alone.  He  found,  when  he  had  made  personal  examination,  the 
womb  in  exactly  the  condition  he  supposed;  that  the  disease 
he  found  was  chronic  in  its  character  and  as  he  states,  hav- 
ing existed  for  years. 

Many  a  poor  wife  has  suffered  from  abuse  and  scolding  re- 
ceived from  the  husband  because  he  did  not  understand  her 
real  condition,  who  attributes  her  actions  and  sayings  and 
doings  to  something  wrong ;  whereas  she  was  in  a  condition  of 
mind  that  she  was  utterly  incapable  of  withholding  the  ex- 
pressions she  made.  "We  hear  her  fault-finding,  desiring  a  new 
dress,  and  saying  that  she  is  not  as  well  cared  for  as  her 
neighbors,  or  any  little  peevish  thing,  that  probably,  when  you 
look  back,  you  find  has  occurred  in  your  own  family,  and 
you  could  not  have  accounted  for  it  unless  you  had  known 
that  the  female  was  subject  to  this  peculiar  condition. 

Judge  Campbell,  in  his  argument  to  you,  undertook  in  a 
very  eloquent  and  effective  way,  to  have  you  believe  that, 
because  Mrs.  Fair  had  possession  of  her  mind  while  she  was 
on  the  witness  stand,  that  she  could  not  have  been  insane ;  or 
in  other  words,  that  her  mind  could  not  have  been  clouded  at 
the  instant  of  the  firing  of  that  fatal  shot.  I  answer  that,  first, 
by  saying  that  there  is  no  pretext,  has  never  been  any  pre- 
text in  this  ease,  that  the  defendant  is  insane  now;  that  she 
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is  unconscious  of  what  is  going  on.  Her  mind  was  clouded, 
her  reason  obscured,  her  mind  utterly  unconscious,  at  the  mo- 
ment she  fired  the  fatal  shot. 

Take  the  case  of  Cole,  for  shooting  Hiscock.  A  man  of  in- 
telligence, intellect,  brain ;  a  man  who,  up  to  the  very  instant 
of  firing  the  shot  and  instantly  after  the  shot  was  fired,  was 
as  sane  as  he  ever  was  in  his  life ;  a  man  who  had  procured 
a  pistol  at  Syracuse  and  taken  it  to  New  York,  had  traveled 
to  Albany  in  the  cars  with  that  pistol  on  his  person,  meets 
Hiscock  and  shoots  him  down.  Sane  all  that  time,  the  jury 
say;  sane  when  he  started  with  the  pistol,  sane  when  he  met 
Hiscock,  but  insane  the  moment  his  eye  was  fixed  upon  him 
and  he  fired  the  shot ;  perfectly  sane  the  moment  the  shot  had 
been  discharged.  Must  you  be  told,  then,  that  because  this 
woman  to-day  has  reason  restored ;  because  that  cloud  has  been 
removed  from  her  mind,  like  the  cloud  that  obscures  the  sun 
or  the  moon  for  a  moment,  and  again  removes  itself,  and  per- 
mits them  to  shine  forth  with  all  their  former  splendor  and 
brilliancy;  are  you  to  say  that  because  to-day  she  is  not  in- 
sane; that  because  she  is  not  a  confirmed  and  total  lunatic; 
that  because  she  is  not  forever  deprived  of  her  reason ;  that  be- 
cause she  is  not  a  fit  subject  for  a  lunatic  asylum;  that  be- 
cause she  is  able  to  come  here  to-day  and  detail  the  story  of 
her  wrongs — ^that  that  proves  that  her  mind  was  conscious 
at  the  time  she  fired  the  fatal  shot?  Gentlemen,  the  learned 
counsel  begs  the  question  in  the  case ;  he  does  not  meet  it  and 
discuss  it.  He  calls  your  attention  to  a  fact  which  will  exist, 
and  may  exist,  in  any  human  being;  the  fact  that  reason  is 
restored. 

Then,  in  addition  to  that,  with  that  reason  restored,  we 
find  that  while  she  is  giving  her  testimony  on  the  stand,  she 
is  under  stimulants  as  strong  as  they  dared  to  administer  to 
a  human  being.  Why?  To  give  her  strength;  to  keep  her 
up ;  to  keep  her  from  sinking  down  and  wilting — incapable  of 
attending  Court;  to  keep  her  from  reclining  upon  a  sofa  or 
upon  a  bed,  as  she  did  day  after  day  in  the  County  Jail,  be- 
fore the  trial  commenced. 

Oontlemen  of  the  jury,  with  her  intellect,  with  her  mind 
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stimulated,  as  it  was  by  exhilarating  drinks  and  powerful 
medicines,  can  it  be  wondered  at  even,  if  sitting  here,  as  she 
did  in  her  chair,  she  should  give  expression  to  outbursts  of 
indignation  or  outbursts  of  her  own  mind,  when  she  supposes 
a  wrong  is  being  done  to  her?  Is  it  strange  that  she  should 
occasionally,  when  on  the  witness-stand,  saj^  something  that 
was  not  in  answer  to  the  direct  question,  when  her  mind  was 
full  of  her  grievances,  running  through  a  series  of  years,  and 
that  occasionally,  and  only  once  or  twice  during  the  entire 
examination,  she  should  have  forgotten  herself,  and  made 
expressions  of  the  kind  she  did?  Is  it  strange  that  this  lady 
sitting  here,  and  hearing  what,  to  her  at  least,  and  what,  ac- 
cording to  her  recollection,  she  did  not  believe  to  be  true, 
when  Mrs.  Crittenden  was  on  the  witness-stand;  that  she 
should  have  exclaimed,  as  she  did  on  the  impulse  of  the  mo- 
ment, ' '  That  is  a  lie  "  ?  Is  that  strange,  when  men  old  in  the 
practice  of  the  law,  men  who  have  been  at  the  bar  of  jus- 
tice trying  causes  for  twenty-five  or  thirty  years,  so  far  for- 
get themselves  in  the  heat  of  debate  as  to  make  use  of  re- 
marks to  the  Court,  or  counsel  to  one  another,  which  within 
ten  minutes  after  they  have  made  them,  they  regret  ? 

I  do  not  blame  Mrs.  Crittenden.  She  has  my  sjnnpathies. 
She  comes  here  feeling  as  any  woman  of  spirit  would  feel; 
under  the  supposition  and  belief  that  the  defendant  in  this 
case  has  done  her  a  great  and  grievous  wrong ;  she  comes  upon 
the  witness-stand  with  feelings  of  that  kind,  and  when  she 
sees  the  person  before  her  whom  she  believes  shot  down  her 
husband  in  cool  blood,  who  had  cost  her  many  a  day  of  grief 
during  his  existence  upon  earth;  when  she  sees  that  woman 
before  her  she  feels,  what  I  believe  every  human  being  would 
feel — she  feels  vindictive ;  she  feels  as  though  she  had  done  a 
great  wrong  to  her  and  to  her  family.  I  therefore,  gentle- 
men of  the  jury,  say  that  she  did  nothing  more  than  any 
woman  of  spirit,  any  woman  of  sense,  of  susceptibility,  any 
woman  of  strong  feelings  or  strong  passions,  would  have  done 
similarly  situated.  But,  gentlemen  of  the  jury,  treat  the  wit- 
nesses alike.  She  states  that  Mrs.  Fair,  after  she  left  the 
dinner  table,  came  to  her  room,  where  she  was  reclining  upon 
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the  lounge,  and  took  hold  of  her  hand,  and  said  she  had  not 
received  a  kind  word  from  any  woman  for  ten  years,  and 
begged  leave  to  kiss  it.  And  Mrs.  Fair  says,  * '  That  is  a  lie. ' ' 
Gentlemen,  to  show  you  how  conscientious  Mrs.  Fair  was  on 
that  point,  that  at  least  she  believes  what  she  said,  she  goes 
on  the  stand  and  gives  you  her  recollection  of  the  conversa- 
tion. 

But  let  us  look  for  one  moment  at  the  evidence.  For  ten 
years,  says  Mrs.  Fair,  I  have  not  had  a  kind  word  from  a  sis- 
ter or  from  a  woman.  Gentlemen,  that  was  in  1864,  carrying 
Mrs.  Fair  back  to  her  girlhood,  to  the  age  of  sixteen  or  seven- 
tenn  years,  and  in  that  time  she  is  made  to  say  she  had  not 
heard  a  kind  word  from  any  living  woman.  She  had  been 
married  to  Colonel  Fair,  went  into  society  then,  (and  it  was  in 
1861  he  died)  so  that  within  three  years  before  this  time  she 
was  respected  as  the  wife  of  Colonel  Fair,  and  did  undoubted- 
ly receive  kind  words  from  her  own  sex.  So  that  Mrs.  Critten- 
den must  be  mistaken.  She  could  not  have  said  it  with  any 
degree  of  truth  or  propriety. 

We  have  Dr.  Trask's  opinion  on  all  the  evidence  based  upon 
his  own  Imowledge  of  the  subject.  He  has  besides  given  to 
you  a  reason  for  that  opinion.  He  ha*s  explained  to  you  care- 
fully, thoroughly  and  fully  why  he  says  she  was  in  an  insane 
state  of  mind  at  the  time  she  did  this  fatal  act.  Gentlemen, 
would  you  not  think  me  very  lax  in  the  performance  and  dis- 
charge of  the  sacred  duties  on  my  hands  if  I  had  not  resorted 
to  medical  gentlemen  to  advise  me  on  the  subject  over  which 
they  are  masters?  And  is  it  not  the  doctor  who  had  her  in 
charge,  who  knew  her  exact  ailments  and  ailings,  the  physical 
troubles  of  the  woman — is  not  he  the  man  above  all  others 
for  me  to  consult  so  that  I  might  get  at  the  true  facts  of  the 
case?  so  that  I  might  ferret  out  the  facts  as  they  exist  here? 
"Would  not  Dr.  Trask  have  been  criminally  negligent  or  crim- 
inally wrong  if  when  I  applied  to  him  to  aid  me  in  this  par- 
ticular, he  had  refused  ?  He  has  consulted  with  and  assisted 
me  to  put  my  mind  in  such  a  condition  as  would  render  me 
fit  to  conduct  this  case  in  a  manner  in  which  it  should  be  con- 
ducted, so  as  to  bring  before  the  Court  and  jury  the  true 
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state  of  the  case.  And  I  have  consulted  medical  works;  and 
I  have  asked  him  as  to  what  are  the  best  medical  works  I 
could  consult,  and  he  has  been  very  kind  to  me.  I  have 
asked  the  doctor  to  frame  questions  for  me  because  I  might 
not  get  the  proper  words  in  putting  questions  to  a  physician 
and  I  told  him  that  when  he  came  to  answer  me  he  must 
answer  the  question  just  as  I  put  it.  He  did  frame  questions 
for  me,  he  gave  me  the  theory  on  which  to  frame  questions 
and  suggested  that  the  examination  should  be  conducted  on 
this  theory  or  that  theory.  Gentlemen  of  the  jury,  if  I  had 
not  done  that  and  if  Dr.  Trask  had  not  consented  to  assist 
me  on  such  an  appeal  in  doing  these  things,  I  would  have 
thought  very  little  of  him  as  a  man  and  less  of  him  as  a 
physician. 

Judge  Campbell  remarks  upon  how  well  she  could  travel 
around  that  day  of  the  shooting  without  any  manifestation 
of  insanity.  Was  that  anything  strange?  Women  laboring 
under  these  difficulties  are  not  always  in  a  state  of  excitement ; 
they  are  not  always  violent.  These  fits  of  excitement  come  and 
go  and  they  are  developed  in  different  ways ;  sometimes  it  will 
be  an  excessive  laughter,  sometimes  it  is  in  singing,  sometimes 
in  being  foolish  and  silly  like  a  child  and  sometimes  in  fits 
of  violence.  Mania  exliibits  itself  in  a  thousand  ways,  in  as 
many  as  there  are  different  names  for  mania.  A  person 
troubled  as  Mrs.  Fair  was  with  retarded  menstruation,  may  be 
quiet  this  morning,  mild  and  not  at  all  excitable  and  in  two 
hours  she  may  be  a  demon — wild,  excited  and  perfectly  un- 
controllable. In  an  hour  it  may  subside ;  the  acute  pain  may 
be  relieved  and  an  hour  after  it  may  appear  again.  And  so 
it  may  continue  during  the  period  of  suppression  of  the 
menses. 

By  the  testimony  of  Dr.  Trask,  it  became  necessary  for  him, 
from  the  condition  in  which  he  found  her,  to  visit  her  on  an 
average  once  a  day  and  to  spend  with  her  on  such  visits  from 
one  to  two  hours  at  a  time.  During  the  entire  period  of 
which  he  speaks  her  blood  was  impoverished,  her  condition 
very  low,  indeed — difficulty  in  menstruation  always  existing. 
At  moments  of  menstruation  she  was  greatly  excited ;  things 


366  XV-    AMERICAN  STATE  TRIALS. 

went  wrong  with  her.  She  would  use  extravagant  and  some- 
times violent  expressions,  and  these  expressions,  remember, 
gentlemen  of  the  jury,  were  confined  to  those  particular 
periods  of  time.  During  each  interval  she  was  weak,  re- 
duced, scarcely  any  blood  left  in  her  system,  but  sensible. 
She  made  threats  in  the  moments  of  her  delirium,  that  in 
ease  the  subject  of  insanity  was  testified  to  or  broached  on 
the  witness-stand  by  her  mother,  she  would  murder  her. 
That  is,  hereditary  insanity  in  the  family. 

During  a  short  period  or  during  the  attendance  of  Dr. 
Trask,  she  had  a  most  voracious  appetite.  At  other  times  she 
ate  scarcely  anything — had  no  appetite.  The  doctor  says  it 
can  only  be  explained  on  one  theory,  trouble  of  the  brain. 
It  is  not  really  for  the  want  of  food,  but  it  is  desire,  a  long- 
ing for  something  brought  about  by  the  peculiar  nature  and 
character  of  the  disease  at  that  particular  period.  The  im- 
mense amount  of  food  she  took  during  that  period  did  not 
exhibit  itself  in  her  condition  or  in  her  bodily  appearance. 
It  therefore  did  not  act  upon  her  system  of  nourishment.  We 
find  another  most  remarkable  fact,  that  is  the  condition  of 
her  eye.  This  is  something  which  Dr.  Trask  and  Dr.  Lyford 
tell  you  cannot  be  forced  or  brought  about  by  the  act  of  the 
patient.  Dr.  Trask  tells  you  this  was  an  unnatural  condi- 
tion of  the  eye;  it  was  not  produced  from  natural  causes; 
it  was  not  produced  from  the  effect  of  light  upon  the  face. 
It  was  produced  by  reason  of  a  defect  or  derangement  of  the 
brain.  He  tells  you  that  that  eye  was  leduced  down  to  the 
size  of  a  small  pin-head — the  pupil  of  that  eye,  or  those  eyes, 
were  so  reduced  down  to  this  size.  Indeed  he  says  it  was  so 
reduced  at  one  time  that  it  was  scarcely  perceptible. 

He  tells  you  that  he  made  an  actual  examination  and  in- 
spection of  the  womb  during  the  progress  of  this  trial.  He 
told  on  the  cross-examination  why  he  had  not  made  a  per- 
sonal inspection  before.  One  reason  was  that  he  was  there 
for  two  weeks  simply  occupying  the  position  of  another  doe- 
tor,  there  simply  for  that  purpose,  and  that  doctor  had  told 
him  what  he  had  found  out  in  the  case  and  what  he  had 
done.     You  know  enough  about  medical  men  to  know  that 
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when  one  medical  man  goes  in  to  assist  another,  even  to  ad- 
vise with  him  in  regard  to  a  patient,  he  relies  on  what  the  reg- 
ular attending  physician  tells  him  in  regard  to  the  symptoms 
in  the  case  or  in  regard  to  any  matters  that  had  been  examined 
into  carefully.  Dr.  Trask  took  what  Dr.  Lyford  had  told  him 
upon  the  subject  of  the  examination  of  the  womb.  It  would 
be  folly  for  him  to  make  an  examination;  he  knew  the  facts 
as  well  as  if  he  had  made  one.  And  another  reason  he  did  not 
expect  to  be  in  attendance  there  over  two  weeks.  And  from 
day  to  day  after  the  expiration  of  that  two  weeks  he  ex- 
pected the  return  of  Dr.  Lyford;  but  he  did  not  return  for 
two  months.  Another  reason  was  that  the  condition  of  the 
patient  was  such  that  he  thought  it  was  not  advisable  to 
make  an  examination  of  that  kind  at  that  time.  He  tells 
you,  however,  that  he  did  make  one  during  the  trial;  and 
he  tells  you  how  he  found  the  womb  and  its  condition;  a 
chronic  disease  of  long  standing.  And  he  tells  you  that  at 
the  time  this  woman  shot  Mr.  Crittenden  there  was  a  chronic 
condition  of  the  womb. 

Dr.  Trask  then  tells  you  what  might  be  expected  at  any 
moment  from  a  woman  laboring  under  the  many  difficulties 
and  troubles  and  diseases  which  he  found  to  be  existing  in 
this  ease ;  not  only  existing  but  firmly  seated — chronic,  never 
to  be  eradicated.  He  tells  you  that  she  always  had  troubles 
at  her  regular  menstrual  periods;  that  she  also  had  and 
would  even  suffer  from  retardation  from  those  periods. 
Imagine  the  disordered  condition  of  this  woman!  Five  men- 
strual periods  in  ninety  days!  Prior  to  that  she  had  had  a 
suppression  of  six  days.  He  tells  you  whenever  those  periods 
come  about  her  brain  was  necessarily  more  or  less  affected. 
He  tells  you  that  a  woman  suffering  under  these  troubles 
might  be  liable  to  commit  any  act.  There  is  no  telling  what 
she  would  do  or  would  not  do  upon  any  excitement;  any- 
thing that  would  suddenly  fall  upon  her  to  cause  a  sudden 
excitement,  or  something  that  she  saw  suddenly  that  she  did 
not  really  believe  or  expect  to  see;  or  something  she  saw  to 
which  she  would  under  most  circumstances  take  exceptions. 
First,  Judge  Campbell  in  his  argument  lauds  Dr.  Trask 


368  XV.    AMERICAN  STATE  TRIALS. 

as  an  able,  an  upright,  and  an  honorable  man.  And  then  he 
tells  you  that  after  he  became  retained — that  is  the  word, 
"retained" — ^he  came  upon  the  witness-stand  and  swore  to 
a  falsehood. 

Gentlemen  of  the  jury,  there  is  no  hope  for  this  prosecu- 
tion, or  its  success,  except  by  the  disposal  of  the  witnesses, 
who  have  been  called  here  by  the  defense,  one  by  one,  in  that 
summary  manner.  They  say  no  person  called  here  by  the  de- 
fense is  to  be  believed.  This  unfortunate  lady,  in  case  of  a 
physician,  who  knows  all  about  her  case,  and  has  attended 
her,  must  lose  the  benefit  of  his  testimony,  because  she  calls 
him  upon  the  witness  stand.  In  the  name  of  God,  whom 
should  she  call?  "Whom  can  she  call  upon  except  her  at- 
tending physician?  And  I  would  appeal  to  any  man  who 
knows  him,  to  his  Honor  upon  the  bench,  to  any  medical  gen- 
tleman in  this  City  of  San  Francisco :  that  there  is  not  a  more 
upright,  careful,  correct,  just,  honest,  honorable  man  in  our 
community  than  he.  In  point  of  ability  and  professional 
skill  it  is  universally  conceded  that  he  is  equal  to  any.  If  there 
had  been  any  doubt  on  that  question,  gentlemen,  you  have 
listened  to  him,  and  the  manner  in  which  he  has  given  his 
testimoy,  as  well  as  to  Dr.  Lyford.  Has  he  talked  like  an 
ignoramus?  And,  gentlemen,  out  of  four  hundred  practising 
physicians  in  this  city,  the  prosecution  dare  not  put  one  man 
on  the  stand  for  the  purpose  of  attacking  the  testimony  of 
Dr.  Trask  and  Dr.  Lyford.  Not  one  professional  man  dare 
they  call  for  the  purpose  of  proving  that  Dr.  Trask  has  not 
stated  the  character  of  female  diseases,  and  the  results,  and 
their  action  upon  the  mind  and  upon  the  brain,  correctly,  and 
as  he  says  in  his  evidence,  as  recognized  throughout  the  world 
by  aU  medical  men.  Yet,  gentlemen,  an  attempt  has  been 
made  here  by  Judge  Campbell  to  cast  a  slur  on  the  testimony 
of  this  good  and  just  man;  the  man  who  has  been  faithful; 
and  he  should  be  rewarded  for  attending  as  he  has  to  the 
case  of  this  unfortunate  woman. 

Dr.  Lyford  could  not  be  induced  to  come  back  and  stand 
by  the  task  of  attending  to  this  patient  as  she  deserved. 
But  you  find  this  old  gentleman  always  at  his  post;  always 
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on  duty,  and  he  has  watched  her  and  carried  her  through  the 
ordeal  of  this  trial  nobly,  and  may  it  be  said  to  his  credit, 
properly. 

Without  a  physician,  gentlemen  of  the  jury,  you  would 
have  had  nobody  here  to  try.  But  for  Dr.  Trask's  care,  and 
great  care,  in  watching  every  symptom  and  building  this 
woman  up  degree  by  degree,  as  rapidly  as  he  could,  to-day 
the  city  of  San  Francisco  would  have  no  prisoner  to  try — 
she  would  have  bid  farewell  to  all  earthly  things.  Nature  it- 
self, exhausted  nature,  would  have  prostrated  her,  and  she 
would  have  occupied  the  cold  and  silent  tomb  before  this  case 
was  brought  to  trial. 

I  wish  now  to  call  your  attention  to  one  very  significant 
fact  in  this  case,  and  what  is  it  ?  Mrs.  Fair  tells  you  that  she 
went  down  there  for  one  purpose.  What  was  it  ?  When  Crit- 
tenden came  to  her  room  on  the  afternoon  of  the  day  of  the 
shooting,  he  wished  to  kiss  her;  she  declined;  now  bear  this 
in  mind,  because  it  is  important.  She  says  to  him,  ''I  can 
not  kiss  you ;  you  will  soon  be  kissing  the  lips  of  another  per- 
son."  Mr.  Crittenden  then  assured  her  that  he  should  meet 
his  wife  merely  as  a  matter  of  necessity ;  that  he  should  not 
meet  her  in  that  warm  and  affectionate  manner ;  that  he  would 
not  kiss  her.  Gentlemen  of  the  jury,  what  did  she  go  to  that 
boat  to  see  ?  She  went  there  to  see  whether  or  no  Mr.  Critten- 
den kept  his  word;  whether  he  really  meant  what  he  said, 
or  whether  he  really  at  that  time  would  meet  and  embrace 
and  kiss  his  wife.  That  was  the  great  point  that  engaged  her 
mind ;  that  was  what  she  went  down  to  witness — as  Mrs.  Mar- 
illier  tells  you — ^to  see  that  meeting.  That  was  why  she  threw 
a  veil  over  her  face,  that  Mr.  Crittenden  would  not  know  that 
she  was  present;  that  she  could  see  the  meeting,  and  see 
whether  he  embraced,  and  fondly  embraced,  caressed  and 
kissed  his  wife  at  that  particular  juncture  and  time. 

Does  Mrs.  Crittenden  pretend  that  Crittenden  had  done 
the  very  thing,  and  the  only  thing  that  was  uppermost  in  her 
mind,  kiss  his  wife  upon  that  meeting?  No.  Did  Crittenden 
make  one  solitary  single  advance  which  would  evidence,  or 
carry  to  her  mind  the  idea  that  he  met  her  affectionately, 
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that  he  met  her  as  a  long  departed  and  long  separated  wife 
from  him?  The  evidence  is  directly  the  reverse;  the  only 
thing  she  saw,  the  only  overture  that  was  made  in  her  pres- 
ence, and  at  the  time  the  fatal  shot  was  fired,  was  the  over- 
ture by  Mrs.  Crittenden  herself — by  placing  her  arm  through 
the  arm  of  Mr.  Crittenden.  Had  not  Crittenden  kept  his 
faith,  had  he  not  done  what  he  had  promised  Mrs.  Fair  he 
would  do?  Had  he  kissed  her,  had  he  caressed  her,  had  he 
even  fondled  her,  had  he  even  embraced  her,  or  taken  her 
arm?  No.  Then,  gentlemen  of  the  jury,  the  only  thing  she 
went  there  to  witness,  the  only  thing  about  which  her  mind 
had  misgivings,  the  only  thing  she  feared  when  she  went  to 
that  boat,  that  is,  that  Mr.  Crittenden  would  embrace  and 
kiss  his  wife — did  not  occur. 

The  only  thing  that  would  have  tempted  her  from  anger, 
from  passion,  from  uncontrollable  passion,  to  fire  the  fatal 
shot,  did  not  occur.  Mr.  Crittenden  sat  there  as  cold  as  a 
stick  towards  his  wife.  No  expressions  of  gratification  upon 
seeing  her;  none  of  the  usual  salutations  and  the  usual  cere- 
monies upon  the  meeting  between  man  and  wife  who  had 
been  long  separated,  nothing  occurred  that  she  went  there  so 
closely  to  watch.  In  the  name  of  Heaven,  then,  why  should 
she  have  shot  him  down  when  he  was  keeping  intact  to  the 
very  letter,  the  very  word,  to  the  very  promise  he  had  made 
her  when  he  had  last  parted  with  her — everything  that  he  had 
said  in  parting?  That  of  itself  shows  that  she.  was  not  dis- 
appointed^Crittenden  had  not  deceived  her ;  Crittenden  had 
not  violated  his  word — the  only  overture  was  by  the  wife. 
She  placed  her  arm  in  Crittenden 's  arm,  and  then,  gentlemen, 
her  brain  was  whirling,  and  twisting,  and  reeling,  and  racked, 
to  see  them  in  close  proximity.  She  laiew  not  where  she  fired, 
or  whom  she  hit.  She  shot  the  bosom  friend,  her  bosom  friend 
— at  least  one  she  considered  as  such ;  her  only  protector — 
her  protector  here  upon  earth.  Gentlemen,  do  not  think  that 
I  am  extravagant  when  I  make  these  expressions.  T  care  not 
what  their  earthly  relations  could  have  been  in  the  eyes  of 
man;  I  am  talking  to  you  nov/  about  them  as  they  both  felt 
and  acted — the  impulses  that  governed  them  then  and  there. 
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Gentlemen,  no  man  in  this  Conrt  room  regretted  any  more 
than  I  did  that  she  should  have  made  the  allusion  that  she  did 
to  my  old  and  esteemed  friend,  Judge  Campbell ;  but  you 
must  consider,  as  I  have  told  you  this  morning,  her  situation 
and  her  condition.  It  was  there  and  here,  and  must  come 
out :  ' '  Judge  Campbell,  kill  him,  shoot  him,  and  murder 
him !  My  God !  would  I  murder  the  only  protector  I  had 
upon  the  face  of  the  earth?  And  you  Judge  Campbell,  if  he 
were  here  to-day,  and  had  heard  the  insult  you  had  passed 
upon  me  he  would  make  you,  sir,  get  down  on  your  bended 
knees  and  apologize  to  me  for  it."  It  came  from  the  instinct 
of  a  heart  believing  it,  thinking  at  the  time  what  a  great 
protector  he  Avas  to  her;  of  the  dependence,  rhe  reliance  she 
placed  upon  him,  involuntarily  coming  from  the  heart  when 
she  heard  Judge  Campbell  say,  in  his  argument  the  day  be- 
fore, that  this  was  placing  the  mistress  above  the  wife.  She 
could  not  imagine,  and  cannot  to-day  as  she  sits  here,  imagine 
that  she  was  a  mistress. 

She  knew  Crittenden,  she  loiew  him  well;  she  knew  that 
when  anybody  had  dared  to  cast  a  suspicion  or  an  aspersion 
upon  her  or  her  conduct,  that  Crittenden  came  to  her  relief, 
as  she  tells  you  in  the  Russ  House,  he  made  the  proprietor 
of  the  Russ  House  and  the  man  who  started  some  report 
about  her,  come  into  the  room  and  sign  a  retraction  in  writ- 
ing which  Crittenden  himself  wrote,  retracting  and  denying 
that  he  had  ever  made  an  assertion  of  that  kind.  "Why  did 
they  not  call  Mr.  Pearson  of  the  Russ  House  or  that  man  she 
referred  to  if  they  wanted  to  contradict  her?  Gentlemen, 
she  feels  that  he  has  gone,  she  feels  that  she  no  longer  has 
an  earthly  protector  and  if  God  will  give  me  strength  and 
sustain  me,  I  will  be  this  poor  woman's  protector  until  the 
last  syllable  of  recorded  time.  I  wiU  stand  by  her  notwith- 
standing any  outside  rumors  that  started  against  her  before 
this  case  came  up  for  trial.  I  will  here,  like  a  brother  lawyer, 
represent  the  man  who  is  in  the  grave  and  whose  mouth  is 
closed ;  and  I  am  here  today  as  her  protector  and  God  give 
me  eloquence  and  power  of  speech  and  ability  to  convey  to 
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you,  through  me,  the  true  position  of  the  state  of  her  inind 
at  the  time  she  fired  that  fatal  shot. 

Dr.  Tucker,  like  Dr.  Deane,  testifies  that  he  does  not  care 
anything  about  the  relations  between  these  parties,  but  he 
gives  his  opinion  upon  the  disease  itself.  He  tells  you  the  re- 
port of  that  pistol  itself  may  have  aroused  her  and  brought 
her,  the  moment  it  was  fired,  to  consciousness. 

Dr.  Tucker  certainly  was  not  a  retained  Doctor.  He  was 
not  brought  here  for  the  purpose  of  testifying  from  sym- 
pathy, affection,  or  from  his  feelings  having  been  particularly 
engrossed  upon  this  case.  He  was  called  here  from  his  ordi- 
nary duties,  and  in  obedience  to  the  mandate  of  a  subpoena, 
was  compelled  to  come  here  and  testify.  He  has  corroborated 
Dr.  Lyford  and  Dr.  Trask,  in  everything  they  have  said  as 
to  the  effects  produced  upon  the  mind  and  the  brain  by  the 
disease  which  both  of  those  gentlemen  have  described  to  you 
as  existing  in  the  defendant.  He  tells  you  that  in  the  ma- 
jority of  cases  he  had  in  his  own  asylum  of  female,  insanity 
was  produced  from  causes  and  effects  of  this  character,  and 
I  have  no  doubt  that  if  you  were  to  go  through  the  insane 
asylums  of  the  world — like  our  insane  asylum  at  Stockton — 
wherever  you  might  go  you  would  find  a  great  majority  of 
female  patients  incarcerated  within  those  institutions  v/hose 
insanity  was  produced  by  reason  of  sexual  disturbances,  sexual 
irregularities,  disturbances  of  the  womb,  disturbances  of  that 
peculiar,  sensitive,  incontroUable  and  unaccountable  organ 
of  the  human  system,  the  female  system. 

Dr.  Deane,  a  man  I  have  never  spoken  to  but  once  in  my 
life  until  I  addressed  him  here  on  the  witness-stand,  told  yon 
that  he  never  had  conversed  with  me  about  this  case  at  all. 
Relying  upon  the  intrinsic  merits  of  my  case,  upon  the  hon- 
esty of  a  physician,  I  went  down  to  the  institution  and  selected 
a  man  who  is  now  the  head  of  a  female  institution  in  this 
city  and  county  who  makes  female  diseases  a  specialty.  I 
examined  him  here,  a  stranger  to  me,  and  put  him  upon  the 
stand,  not  knowing  any  more  what  his  answers  would  be  to 
my  questions  than  you  know  what  the  next  sentence  of  my 
speech  would  be. 
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Dr.  Deane  tells  you  of  a  very  recent  ease  here  of  a  woman  in 
this  condition,  where  it  happened  that  he,  in  going  to  see  her, 
arrived  only  just  in  time  to  prevent  her  wringing  her  own 
child's  neck.  Now,  gentlemen,  there  is  a  case  right  before 
you.  ' '  This  morning, ' '  he  says — and  brings  it  .vividly  be- 
fore you  all.  Why,  gentlemen,  suppose  we  turn  the  tables  on 
them  in  this  case ;  suppose  that  instead  of  Mr.  Crittenden  hav- 
ing been  the  man  who  was  shot  that  night,  this  defendant 
murdered  that  little  child  of  hers.  Would  you  hesitate  a  mo- 
ment in  discharging  her  ?  Would  you  say  that  she  could  have 
killed  that  little  girl  maliciously  and  premeditatedly,  with 
malice  aforethought  ?  Suppose  she  had  slain  her  mother,  and 
this  evidence  had  been  introduced  before  you,  would  you  think 
of  leaving  your  seats  without  acquitting  her?  Do  not,  then, 
distinguish  in  this  case  because  a  great  man  has  been  slain. 
Do  not  let  your  minds  be  led  away  from  the  true  path  of  in- 
quiry, but  take  it  right  home.  Take  the  very  case;  take  the 
same  person  with  the  same  evidence.  Suppose  she  had  shot 
Dr.  Trask  inside  of  the  walls  of  that  prison,  would  you  say 
it  was  murder  on  the  evidence  before  you?  Would  not  you 
say  the  woman  was  insane?  Take  it  and  illustrate  it;  bring 
it  right  before  your  own  minds,  and  your  own  hearts.  Why 
does  Mr.  Crittenden's  being  a  great  man  make  a  difference? 
That  is  a  question  that  no  man  on  that  jury  and  no  other 
man  within  the  hearing  of  my  voice  can  answer.  It  is  a  par- 
allel case.  Love  and  affection— motherly  love  and  affection — 
and  all  the  feelings  of  her  heart  are  entwined  about  that  little 
child;  love,  affection  and  all  her  hopes  of  the  future;  all  her 
gilded  prospects  were  built  upon  and  centered  in  Mr.  Crit- 
tenden as  to  the  happiness  of  that  future.  He  was  the  idol 
of  her  heart,  the  man  she  looked  upon  for  years  as  her  sole 
protector.  What  is  the  difference,  I  say,  whether  she  shot  or 
killed  her  own  child  or  her  mother  or  sister  or  any  other 
near  and  dear  friends  or  whether  the  fatal  shot  lodged  in 
Mr.  Crittenden?  Take  that  to  your  jury  room  and  reflect 
upon  it  and  I  have  no  fear  of  the  result  of  your  deliberations. 

Dr.  Dean  tells  you  that  she  was  evidently  laboring  under 
hvsterical  mania  at  the  time  the  shot  was  fired.     I  asked  liim 
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v.liat  was  the  condition  of  her  mind,  and  the  reply  was, 
"utterly  unconscious."  You  have  the  evidence  here  of  a  man 
who  has  made  this  matter  a  specialty,  that  in  one-third  of  the 
cases  in  which  women  have  these  menstrual  difficulties  they 
would  produce  insanity  j  and  probably  three-fourths  or  two- 
thirds  of  all  the  women  have  them  and  in  one-third  of  these 
it  would  produce  absolute  insanity.  That  is,  momentary  in- 
sanity for  the  time  being. 

Judge  Campbell  asked  Mr.  Deane  a  hypothetical  question 
as  to  whether  if  such  and  such  were  the  case — really  asking 
for  a  legal  opinion — ^he  did  not  think  it  would  be  murder 
and  the  answer  was,  "Allowing  the  woman  to  be  perfectly 
sane,  I  would  suppose  so. ' ' 

Dr.  Deane  states  that  he  cares  nothing  for  the  relations 
between  the  defendant  and  Crittenden,  and  that  is  not  a 
medical  question.  He  discards  all  these  other  surroundings 
as  you  will  do,  and  as  it  is  your  duty  to  do. 

Now,  bear  in  mind,  when  Mr.  Byrne  comes  to  close  this 
argument,  that  there  is  no  pretense  here  that  this  is  an  insane 
woman,  any  more  than  that  Cole,  who  murdered  Hiscock, 
is  to-day  insane;  no  more  than  Sickles,  who  slew  Key,  is  to- 
day insane;  no  more  than  Gunn,  who  slew  his  victim  two  or 
three  months  ago  in  San  Francisco,  is  insane.  "We  say  fur- 
ther, that  at  the  time,  at  the  moment,  at  the  very  instant  of 
shooting,  she  was  unconscious,  moved  by  an  irresistible  im- 
pulse— ^not  a  self-agent.  The  act  was  non-volitional,  partial 
insanity,  not  permanent,  but  lasting,  as  with  Cole,  and  Sickles, 
and  Gunn,  only  for  the  very  identical  moment  of  the  shoot- 
ing— one  second;  lasting  with  her  before,  and  certainly  for 
three  days  after. 

Dr.  Deane  states  to  you  that  he  does  not  care  anything 
irbout  their  relations.  You  see  how  utterly  immaterial  all 
that  matter  is  here  upon  the  real  issue  you  are  trying.  Whether 
she  was  the  purest  woman  that  ever  lived,  or  the  vilest  who 
ever  lived  upon  the  face  of  the  earth — whether  Mr.  Critten- 
den was  the  purest  man  who  ever  existed,  or  the  lowest  and 
most  degraded,  had  nothing  to  do  with  the  question  of  her 
disease.     The  thing  which  was  uncontrollable,  the  thing  that 
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forced  her  to  the  act,  without  any  voluntary  act  on  her  part, 
and  without  the  will  and  intent  which  is  so  important  in  cases 
of  crime — could  I  have  called  a  more  conclusive  witness  than 
Dr.  Deane? 

Counsel  in  his  opening  undertook  to  read  to  you  a  very 
short  paragraph  upon  the  question  as  to  the  reliability  of  the 
testimony  of  professional  gentlemen.  And  he  did  broadly 
assert  that  it  was  the  weakest  evidence  that  could  be  intro- 
duced into  a  court  of  justice.  Gentlemen,  experts  of  the  pres- 
ent day  have  become  so  common  upon  every  branch,  almost 
on  every  subject  that  comes  up  in  the  courts,  that  it  has  led 
the  courts  to  make  remarks  of  that  character.  But  if  one  of 
you  should  go  to  his  home  this  evening,  and  find  your  wife  or 
one  of  your  children  in  intense  agony,  who  would  you  apply 
to  to  relieve  that  suffering?  Would  you  not  go  to  your  doc- 
tr  who  is  skilled  in  diseases?  "Would  you  not  send  for  him, 
and  ask  him  to  come  to  administer  to  that  child,  or  that  wife? 
If  a  question  of  law  was  to  be  interpreted  or  passed  upon,  and 
experts  would  be  called  upon  that  question,  would  you,  if  you 
were  upon  the  jury,  rely  more  upon  the  evidence  of  the  pro- 
fessional experience  and  knowledge  of  the  lawyer  of  ability 
than  you  would  upon  your  own  opinion?  If  you  were  on 
trial  for  a  crime  and  you  had  been  suffering  from  some  kind 
of  disease  for  months,  or  perhaps  years,  would  you  believe, 
or  expect  that  the  jury  would  be  so  well  satisfied  as  to  the 
consequences  or  effects  which  that  disease  might  have  upon 
you  or  your  actions,  from  any  source,  as  they  would  from  a 
physician  who  knew  the  character  of  your  disease — who  knew 
the  effect  produced  upon  the  brain  and  upon  the  mind  ?  Where 
shall  we  go  for  evidence  to  give  us  the  effect  produced  by  dis- 
ease upon  the  human  mind,  unless  we  go  to  the  very  foun- 
tain of  science  ?  We  take  those  who  have  made  it  a  life  study, 
call  them  and  place  them  upon  the  witness  stand  to  tell  you 
the  result  of  the  disease  upon  the  mind.  We  have  taken  the 
entire  medical  faculty  of  San  Francisco  and  I  say  we  have 
the  evidence  of  every  single  doctor  in  San  Francisco  upon 
the  subject,  because  they  could  not  find  one  to  gainsay  it — 
that  this  woman  was  laboring  under  a  disease  which  renders 
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her  at  any  moment,  or  any  instant,  liable  to  be  a  fit  subject 
for  the  insane  asylum.  Talk  to  me  not  about  your  extracts 
from  law  writers,  that  evidence  of  this  kind  is  not  competent 
or  important.  If  the  books  were  blank  upon  the  subject  I 
would  appeal  to  the  human  understanding;  I  would  appeal 
to  the  good  sense  and  the  common  understanding  of  ever;^^ 
man,  whether  you  could  be  informed  upon  the  trial  of  the 
case  or  could  have  been  informed  as  to  the  secret  workings 
of  this  woman's  mind,  except  through  the  assistance  of  the 
evidence  of  scientific  gentlemen. 

No,  gentlemen,  it  is  the  kind  of  testimony  that  must  be 
introduced.  It  is  the  only  evidence  upon  which  you  can 
rely.  But  you  take  experts  upon  a  thousand  other  subjects, 
upon  a  question  of  handwriting  for  instance,  and  you  will  find 
perhaps  twelve  upon  one  side  and  twelve  upon  the  other.  One 
side  will  testify  that  they  have  known  the  man  for  years,  and 
know  his  handwriting,  and  they  do  not  believe  it  is  his; 
twelve  more  will  swear  they  believe  that  it  is  his.  That  is  not 
a  question  of  science;  that  is  only  a  question  of  judgment 
from  observation.  There  are  experts  upon  a  thousand  differ- 
ent subjects  where  the  law  of  experts,  in  my  opinion,  should 
be  entirely  abolished  and  wiped  from  the  records  of  the  law. 
I  would  sooner  leave  the  question  of  handwriting,  as  we  did 
the  books  here,  to  the  jury,  for  them  to  examine  and  decide, 
than  to  call  experts  to  give  their  opinion  upon  it.  But  when 
we  come  to  approach  and  walk  into  the  unfathomable  depths 
of  the  human  mind,  the  workings  of  a  particular  disease 
upon  that  mind,  then  we  step  beyond  our  knowledge;  we  go 
outside  our  limits  of  observation,  our  power  to  judge,  our 
power  to  reason;  we  have  no  predicate,  no  foundation  from 
which  we  can  start,  or  from  which  we  can  draw  a  just  and 
proper  conclusion.  It  requires  the  man  of  science  to  do  that. 
Therefore,  gentlemen  of  the  jury,  we  have  introduced  medical 
gentlemen  upon  a  ease  that  none  but  medical  men  can  proper- 
ly place  in  its  true  light  before  a  court  and  jury. 

April  24. 

There  are  cases  of  insanity  or  supposed  insanity  on  the  part 
of  men  where  the  physician  and  professional  expert  has  to 


LAURA  D.  FAIR.  377 


judge  simply  from  the  appearances,  actions  and  words  of  the 
patient.  These  are  the  cases,  and  these  are  the  only  cases  in 
which  you  find  medical  men  differing  when  they  come  upon 
the  witness  stand.  But  here  we  have  a  case  which  is  an  ex- 
ception to  that  general  rule.  We  have  a  case  of  a  female  who 
has  a  disease  which  is  known  to  the  entire  medical  fraternity, 
of  the  world;  a  disease  about  which  there  is  no  dispute. 
The  consequences  and  effects  of  that  disease  produce  almost 
universally  the  same  thing;  always  more  or  less  disturbance 
of  the  mind  and  interference  with  the  equilibrium  of  the 
mind  and  the  fair  and  reasonable  workings  of  the  brain. 
Hence  the  prosecution  have  not  called  any  witnesses.  Wliy? 
Because  it  is  one  of  those  cases — a  class  of  cases  about  which 
two  physicians  cannot  differ.  I  do  not  care  where  they  go 
for  a  respectable  physician;  two  cannot  differ  upon  this 
proposition.  Go  right  through  San  Francisco,  the  State  of 
California,  New  York,  the  Union — the  world ;  call  physicians 
from  all  the  different  hospitals  upon  the  facts  of  this  case; 
upon  the  diagnosis  made  and  explained  to  you  by  Dr.  Trask, 
the  nurse,  by  Dr.  Lyf ord ;  her  physical  condition,  her  nervous 
temperament  as  seen  at  a  glance  by  Dr.  Dean,  and  I  say,  you 
cannot  find  two  physicians  in  the  world  who  would  say  that 
at  the  time  the  fatal  shot  was  fired  by  the  defendant,  the 
great,  strong  probability  was  that  she  was  unconscious  of  the 
act  she  was  performing,  that  it  was  non-volitional;  that  it 
was  an  impulse  over  which  she  had  no  control.  This  is  the 
reason  why  witnesses  have  not  been  called  on  the  part  of  the 
prosecution.     They  could  find  none. 

Mrs.  jMorris  went  to  Mrs.  Fair  on  Saturday,  at  12,  the 
shooting  having  occurred  on  Thursday  night.  From  the 
time  she  went  there  on  Saturday  until  Sunday  she  was  utterly, 
perfectly  and  totally  unconscious  and  insensible  of  anything 
and  did  not  Imow  Mrs.  Morris,  and  to  use  the  language  of 
Mrs.  Morris,  she  does  not  think  that  she  saw  her.  If  the  testi- 
mony of  Drs.  Lyford  and  Trask  is  true  she  probably  did  not 
have  the  use  of  her  eyes  at  that  time,  the  pupil  of  the  eye 
being  almost  if  not  completely  closed. 

During  Saturday  night,  Dr.  Lyford  having  been  there  and 
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having  left  medicines  with  directions  how  to  administer  them, 
she  undertook  to  administer  medicine  to  quiet  her,  she  hav- 
ing become  excited,  spasmodic  and  almost  uncontrollable. 
She  says  that  her  limbs  were  perfectly  stiff — not  her  hands, 
not  her  arms  alone,  that  she  could  not  stir  nor  move  them. 
Her  mouth  was  closed.  She  says  she  took  a  glass  that  stood 
there  and  poured  out  the  medicine  and  put  a  little  sweetening 
in  it  and  put  her  arm  around  her  and  brought  that  glass  be- 
tween her  teeth  until  she  got  her  mouth  open  and  pushed  it  in 
her  mouth  as  far  as  she  dared,  for  the  purpose  of  giving  her 
the  medicine.  The  glass  cracked  and  fell,  and  she  found  a 
piece  bitten  out  of  it. 

This  was  not  a  voluntary  act  on  the  part  of  Mrs.  Fair. 
She  could  not  have  assumed  this  rigidity,  and  all  these  things. 
That  could  not  have  been  done.  She  had  not  then  the  strength 
of  a  human  being,  but  the  strength  of  a  maniac,  as  Officer 
Sellinger  tells  you,  and  as  Mrs.  Morris  tells  you,  it  took  three 
to  hold  her.  She  finally  threw  that  medicine  out — did  not 
swallow  it.  She  knocked  for  somebody  to  come  to  her  assist- 
ance. Douglass  came  into  the  cell.  Douglass  describes  her 
as  Mrs.  Morris  does.  Douglass  had  seen  her  bite  a  glass  be- 
fore that. 

At  twelve  o'clock  Dr.  Lyford  came  and  succeeded  in  get- 
ting medicine  down  her,  but  it  was  two  hours  before  he  could 
quiet  her  at  all.  She  then  fell  off  into  a  sort  of  dreamy  sleep. 
But  you  can  well  imagine  her  condition  when  Mrs.  Morris 
tells  you  that  the  doctor  remained  there  with  them  until  seven 
or  eight  o'clock  the  next  morning  watching  her  symptoms. 

Mrs.  Morris  tells  you  that  on  Sunday  she  seemed  to  have  a 
little  idea  of  reason,  and  asked  her  for  a  glass  of  water.  She 
gave  it  to  her.  Mrs.  Morris  tried  to  get  her  to  take  a  little 
broth  which  she  had  prepared,  but  she  would  not  take  it — said 
it  was  greasy.  She  sent  out  for  some  strawberries.  She  said 
Mrs.  Fair  thought,  perhaps,  she  would  like  something  cooling 
for  the  mouth.  She  took  but  two  or  three  of  them  in  her  fin- 
gers. On  the  following  Monday  or  Tuesday,  her  mother  came 
to  her  from  San  Jose,  where  the  little  child  was  at  school. 
The  mother  came  to  her,  and  went  up  to  the  bed,  and  was  in 
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apparent  conversation  with  her.    The  mother  came  after  that 
every  day  while  she  was  in  the  City  Prison.    One  or  two  re- 
porters came  also,  and  appeared  to  be  talking  with  her.    We 
have  called  those  reporters,  and  they  say  that  they  did  go  np 
to  her,  but  she  was  unconscious,  and  they  could  get  nothing 
from  her,  although  in  her  murmuring  she  said,  hearing  the 
reporters  were  outside,  "bring  them  here,  for  I  want  to  see 
them."    The  nurse  tells  you  that  she  was  then  in  a  state  of 
unconsciousness,  with  occasional  intervals  of  reason;  and,  as 
Dr.  Trask  also  tells  you,  until  the  following  Thursday,  when 
her  reason  seemed  to  a  certain  extent  to  return.    Now,  bear 
in  mind  what  she  says  before  this,  and  after  her  reason  to  a 
certain  extent  returns.     She  asks  Mrs.  Morris:  "Are  you  a 
married  woman?"  the  first  time  she  has  really  talked  to  her. 
"Yes;  I  am  a  widow — a  widow,  indeed,"  and  so  forth. 
You  will  remember  Mrs.  Morris'  testimony  on  that  point. 
And  she  then,  after  tallying  a  moment,  goes  off  into  her  "moan- 
ings"  again,  to  use  the  expression  of  the  witness,  and  returns 
to  that  same  condition  in  which  she  had  been  before.     These 
flashes  of  reason  would  come,  as  I  said  a  day  or  two  ago,  like 
the  sun  emerging  from  a  cloud  which  had  obscured  its  rays 
and  its  brilliancy;  and  another,  and  another  cloud  obscures 
it,  and  all  the  brilliancy  disappears.     So  her  rays  of  reason 
would  disappear  and  appear  at  intervals.     She  would  speak, 
and  apparently  recognize  all  around  her,  but  instantly,  almost, 
the  cloud  would  again  come  over  her  mind,  and  she  would 
return  to  her  state  of  unconsciousness  again.     This  was  her 
condition,  she  tells  you,  and  so  it  continued,  gaining  grad- 
ually until  she  went  to  the  County  Jail  the  second  Monday 
after  she  was  called  to  attend  her.     She  remained  with  her 
in  the  County  Jail  night  and  day  constantly  watching  her 
every  movement,  watching  her  every  symptom.     She  tells 
you  during  these  times  that  this  women  was  not  in  her  right 
mind.     She  tells  you  that  up  to  almost  the  last  of  the  eight 
days  she  staid  with  her  night  and  day,  she  had  those  spasms 
and  those  returns  of  bewilderment  of  mind,  and  that  inco- 
herent manner  of  speech,  muttering  things  to  herself.    Dur- 
ing all  this  time  she  never  slept  once,  except  under  the  opera- 


380  ^V.    AMERICAN  STATE  TRIALS. 

tion  of  opiates — not  once.  Gentlemen,  that  can  not  be  feigned 
when  the  human  system  is  worn  out  for  the  want  of  rest. 
If  the  brain  is  right,  sleep  follows  as  an  inevitable  conse- 
quence. Tou  could  not,  if  you  wished,  remain  awake  and 
wakeful.  She  has  never  seen  Jlrs.  Fair  since  she  left  her  but 
twice. 

Dr.  Trask  may  well  have  stated  that  she  had  what  he  termed 
insomnia — or  approaching  very  near  to  that.  A  perfect  state 
of  insomnia,  he  tells  you,  is  absolute  sleeplessness.  But  he 
says,  of  course  a  person  could  not  live  a  great  while  without 
some  sleep.  This  was  absolute,  natural  sleeplessness.  And  the 
doctor  tells  you  that  after  he  came  here,  the  thirtieth  of  De- 
cember, down  to  the  time  this  trial  commenced,  he  does  not 
think  that  she  exceeded  two  hours  in  the  twenty-four  of 
sleep.  And  it  was  of  this  same  character  described  by  the 
nurse,  Mrs.  Morris. 

Mrs.  Marillier  tells  you  that  for  five  weeks  before  the 
shooting  she  was  in  a  state  of  excitement  more  or  less.  That 
she  was  crj-ing  and  weeping  during  that  five  weeks,  "con- 
stantly, continually  complaining  of  her  head. ' ' 

Judge  Campbell  asked,  is  there  any  evidence  in  this  case 
except  Mrs.  Fair's,  that  there  was  a  promise  of  'Mr.  Critten- 
den to  procure  a  divorce  from  his  wife  and  marry  her.  I 
have  shown  you  by  the  letters  that  there  is  no  doubt  on  that 
point.  But,  gentlemen,  we  are  not  left  to  that  alone.  We 
have  the  positive,  uncontradicted  testimony  of  Mrs.  Marillier 
upon  that  point.  She  tells  you  that  at  the  time  Mr.  Critten- 
den applied  for  those  rooms,  she,  wishing  to  know  his  object, 
he  told  her  he  intended  to  divorce  his  wife  and  marry  Mrs. 
Fair. 

Take  the  evidence  in  any  part  of  the  case  you  please  and 
you  will  find  'Mxs.  Fair  corroborated  on  every  important  point 
to  which  she  has  testified.  To  the  point  also  that  Mr.  Crit- 
tenden intended  to  return  there  that  night — that  he  had  slept 
there  two  nights  before — Mrs.  Marillier  tells  you  that  he  had 
hired  two  rooms  there  on  Monday,  and  that  he  slept  there 
Tuesday  and  Wednesday  nights.  On  Thursday,  on  the  day 
of  the  shootinsr,   about  4  o'clock  in  the  afternoon,  he  came 
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aiid  asked  Mrs.  Marillier  for  a  night-key,  telling  lier  lie  in- 
tended to  go  on  the  boat,  and  take  his  family  home  and  take 
dinner  with  them,  and  that  he  would  rettirn  there  and  sleep, 
and  he  would  be  late  before  he  returned — that  he  wanted  to 
return  there  that  night  to  sleep. 

If  ]\Irs.  Crittenden  had  not  sworn  to  this  matter  of  Mr. 
Crittenden  having  apologized  to  her.  Judge  Campbell  would 
have  said  that  this  was  utterly  impossible.  He  would  have 
said  that  Mrs.  Fair  must  have  testified  to  a  falsehood  about 
that.  It  would  be  to  your  minds  a  most  inscrutable  thing 
which  she  had  testified  to  on  the  stand  if  it  was  not  proved 
here  by  the  evidence  of  Mrs.  Crittenden  to  be  the  absolute  fact. 
Has  she  gone  beyond  the  truth  when  she  tells  you  that  she 
was  determined  not  to  see  him  at  her  rooms  until  he  had 
procured  a  divorce?  Is  that  truth  when  he  says,  "I  must  see 
you  to-night,  or  we  never  again  shall  meet  upon  this  earth"? 
Why?  ''I  wiU  commit  suicide,  and  that  will  be  the  end  of 
me." 

There  is  a  letter  written  by  Mrs.  Fair  to  Mr,  Crittenden, 
in  which  she  reviews  the  past  and  speaks  of  his  many  prom- 
ises. She  says,  "I  am  not  surprised  that  you  did  not  send 
me  the  key.  I  firmly  believed  you  would  not  when  I  asked 
you,  but  I  wished  to  try  you. ' '  '  Then  she  refers  to  the  night 
when  he  came  there  and  heard  Mr.  Snyder  in  the  parlor,  and 
he  inquired  as  to  who  was  in  there,  and  you  remember  she 
said  she  got  him  upstairs,  etc.  This  is  the  letter  which  she 
wrote  when  nearly  every  ray  of  hope  had  fled;  when,  as  she 
tells  you,  she  is  sad  of  heart.  She  reviews  the  past  and  recalls 
to  him  his  broken  promises  and  her  broken  life. 

She  tells  him  the  time  after  time  that  he  has  fixed  to  pro- 
cure that  divorce ;  the  time  after  time  that  he  had  broken  his 
promises.  She  speaks,  almost  broken-hearted,  of  what  that 
little  infant  child  has  already  seen.  She  tells  and  gives  him 
the  reason  why  he  should  not  be  visiting  her  any  longer.  She 
had  received  the  visits  upon  those  promises  he  had  held  out 
to  her,  and  all  had  been  violated.  "I  am  willing  to  meet  you 
in  your  room;  then  the  child  can  not  see  you."  She  writes 
this  to  him :    "I  will  hold  myself  as  your  affianced  for  yet  a 
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reasonable  time;  and  it  is  your  duty  to  let  me  know  what  is 
your  real  intention.'"  She  reminds  him  that  the  time  had 
been  fixed  in  May,  when  her  dresses  and  clothing  were  all 
prepared,  and  again  and  again  she  was  disappointed.  She 
says:  "You  promised  me  you  would  go  East,  and  commence 
the  first  step  towards  a  divorce. ' '  Did  she  tell  you  the  truth, 
when  she  was  talking  about  Mr.  Crittenden's  promising  to 
procure  a  divorce  from  his  wife  ?  Does  she  not  write  it  to  him 
in  unmistakable  language?  Mark  her  language  to  Mr.  Crit- 
tenden: ''Everything  depends  upon  your  getting  that  di- 
vorce." That  is  the  woman  whom  Judge  Campbell  tells  you 
has  made  up  this  tale,  since  she  committed  the  murder,  as  he 
calls  it ;  who  has  fabricated  a  yarn  of  this  kind ;  and  we  turn 
back  to  the  correspondence  of  the  days  of  which  she  speaks, 
and  there  you  find  it  written  to  Mr.  Crittenden  in  the  strong- 
est and  most  unmistakable  terms. 

Gentlemen,  if  this  woman  had  murder  in  her  heart,  if  she 
was  willing  to  slay  the  man  she  loved  because  he  had  not  ful- 
filled his  agreement  with  her,  was  not  that  the  time  she  would 
have  sought  vengeance  and  taken  the  law  into  her  own  hand, 
and  thus  terminate  the  relations  between  them  with  a  bowie 
knife  or  pistol?  Was  she  not  then  wrought  up  to  the  very 
highest  pitch?  Was  she  not  then  frantic?  Was  she  not 
brooding  over  the  past?  And  had  she  not  sat  down,  with  all 
those  griefs,  and  penned  him  a  letter  that  any  woman  in  the 
land  might  feel  proud  of  having  written,  for  its  fairness,  its 
candor,  its  coolness,  its  temper?  Nothing  fierce,  nothing  sav- 
age, nothing  threatening;  merely  a  story  of  her  wrongs,  and 
the  painting  before  him  of  the  picture  of  their  past,  remind- 
ing him  that  he  had  kept  her  in  this  condition  of  waiting  for 
six  years,  and  asking  him,  for  God's  sake,  to  determine  at 
once  whether  he  is  serious  or  not. 

This  letter  gives  you  an  index  of  the  character  and  the  mind 
and  the  disposition  of  the  defendant.  It  unlocks  and  lays 
bare  before  you  her  mind  at  that  time.  ' '  I  forgive  you, ' '  and 
''I  hope  God  will  forgive  you."  Not,  ''I  will  have  veng- 
eance;" ''I  will  wreak  vengeance;"  ''I  will  pursue  you." 
But  in  all  mildness  and  good  temper.    ''May  God  forgive  you. 
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You  have  ruined  me;  you  have  brought  disgrace  upon  my 
child.  May  God  forgive  you,  and  I  will  try  to.  I  will  still 
hold  myself  in  readiness  for  a  reasonable  length  of  time. ' ' 

Now,  gentlemen,  upon  the  heel  of  this  she  made  the  ac- 
quaintance of  and  married  this  man  Snyder.  "Why  did  she 
marry  Snyder?  To  place  an  insuperable  barrier  between 
her  and  Crittenden. 

Look  at  her  letters,  and  see  her  beg  and  beseech  him  to  tell 
her,  and  tell  her  truly,  what  he  intends  to  do.  And,  after 
vvriting  a  letter  like  that,  getting  no  answer !  And  after  an- 
other misunderstanding  between  them,  she  says,  ''I  shall  not 
hang  in  this  suspense  any  longer. ' '  She  meets  a  man,  and  she 
is  half  frenzied,  as  you  may  imagine  she  must  be,  with  all 
these  thoughts  upon  her  mind.  She  pictures  to  herself  that  it 
will  make  her  a  home.  He  is  a  young  man — apparently  a 
very  fine  young  man — of  whom,  probably,  they  know  very 
little.  The  mother  insists  that  it  will  give  her  a  home  for 
herself  and  a  protector  for  herself  and  her  child. 

She  represents  to  her  that  she  will  no  longer  be  living  under 
the  scoffs  and  slanders  and  sneers  of  the  community ;  that  she 
will  thus  redeem  herself;  that  she  will  then  get  rid  of  this 
heavy  incubus  that  has  been  hanging  upon  her,  holding  her 
in  the  chains  of  bondage  for  six  years  past ;  and  she  consents 
and  weds  the  man  she  does  not  love.  In  the  name  of  God, 
gentlemen  of  the  jury,  why  did  not  Crittenden  leave  her 
alone  then?  Is  there  any  excuse  for  Mr.  Crittenden  to  make 
his  advances  now  and  renew  his  promise  and  again  revive 
and  rekindle  into  flame  that  love  which  she  tried  to  conceal 
and  tried  to  hide,  and  by  meeting  her  on  the  streets  and  by 
writing  her  notes  he  gains  an  interview,  bringing  her  back  to 
that  same  old  position  and  under  that  same  control  he  had 
always  held  over  her  prior  to  her  marriage  with  Snyder. 
Who  is  to  blame?  Did  she  kill  Mr.  Crittenden  because  he 
had  violated  all  his  promises?  Did  she  kill  his  wife?  Did 
she  murder  anybody?  Did  she  do  violence  of  any  kind  to 
any  one?  No,  she  buries  everything,  she  tries  to  wipe  it  from 
her  mind.  She  gives  him  up  even  for  the  second  time,  once 
before  having  tried  to  give  up  for  Sauers ;  the  second  time 
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she  does  give  him  up  and  marries  without  letting-  him  know 
she  intends  to  marry.  It  is  Mr.  Crittenden  now  that  steps 
between  husband  and  wife.  Oh!  the  terrible  scathing  Mrs. 
Fair  received  at  the  hands  of  Mr.  Campbell  for  having  dared 
to  attempt  such  a  thing  as  loving  a  married  man.  He  for- 
gets that  after  she  had  done  it  and  after  she  had  absolved 
herself  from  all  her  obligations  and  relations  with  him,  Mr. 
Crittenden  steps  in  and  does  this  very  same  thing,  only  he 
goes  further;  he  tells  her  that  it  is  a  matter  of  two  divorces 
instead  of  one,  and  he  tells  her  how  to  get  a  divorce  from 
Snyder  and  he  gives  her  the  names  of  lawyers  and  tells  her 
that  he  has  even  tried  to  expedite  the  matter  himself  in  Court. 
At  any  rate  the  divorce  is  procured.  Again  under  the  promise 
of  going  immediately  after  that  to  Indiana  and  procuring 
that  divorce  and  marrying  her — his  family  at  that  time  you 
will  remember  being  in  the  East,  not  being  here. 

Then,  gentlemen  of  the  jury,  he  does  his  work — he  accom- 
plishes his  deed — unwilling  to  give  her  rest — unwilling,  as  he 
told  her  when  she  said  to  him,  ''I  can  marry  Mr.  Sauers. " 
Unwilling  that  she  should  marry  any  other  man.  Keeping 
his  word  when  he  said,  ''I  will  follow  you,  and  I  will  kill  any 
man  who  marries  you,  and  you  too.  I  will  not  allow  you 
to  be  the  wife  of  any  other  man ;  you  never  shaU  be. ' '  How 
truly  he  kept  his  word.  She  never  was  the  wife  of  another 
man  for  any  great  length  of  time. 

Gentlemen  of  the  jury,  when  you  look  at  the  morale  of  this 
case,  when  you  look  at  the  moral  delinquencies  of  the  parties, 
you  will  find  it  just  as  steep  and  just  as  grave  on  the  one  side 
as  on  the  other. 

You  will  perceive,  gentlemen,  as  I  read  another  letter  to 
yon,  the  circumstances  under  which  Mrs.  Fair  was  placed. 
Mr.  Crittenden  having  visited  her  and  traveled  with  her  and 
left  her  in  the  South,  returned  to  California.  She  had  not 
received  a  letter  from  him  for  some  time.  She  says  she  can- 
not believe  what  has  been  told  to  her,  what  has  been  written 
to  her  by  some  person. 

"A  month!  Think  of  it.  A  month  since  you  wrote  me  a  line. 
A  short  letter  from  Chicago  last.     Did  you  so  intend  when  you  left 


LAURA  D.  FAIR.  385 


me  or  have  you  changed?  Had  I  been  told  that  you  would  so  treat 
me,  when  you  seemed  so  anxious  about  my  health,  too,  and  happi- 
ness, I  would  have  laughed  at  It.  Anxious  about  my  health!  About 
me!     Good  God!     you  seem  to  be  trying  to  kill  me." 

Gentlemen,  imagine  the  excitement  under  which  she  is  writ- 
ing. His  letters  which  he  had  written,  as  appears  by  the  cor- 
respondence, had  miscarried  or  been  delayed  and  she  had  not 
received  them.  She  had  been  waiting  there  a  month  in  sus- 
pense and  supposed  he  had  absolutely  neglected  her.  And 
this  after  he  had  promised  to  return  to  her  in  a  month. 

"I  have  blamed  myself  so  much,  too,  since  you  came  to  me  in 
New  Orleans,  for  ever  doubting  you.  I  have  wept  for  having  writ- 
ten to  California  for  information  about  which  I  doubted  you.  I 
feared  you  were  deceiving  me.  And  now.  Oh  God!  keep  my  brain 
from  going  mad!  When  I  received  your  telegram  I  determined 
to  not  write  again  till  your  letter  came — your  letter  written  only 
after  I  telegraphed  to  you.  But  I  could  not  wait;  I  must  write 
or  my  head  will  burst.  For  days  I  have  been  like  one  crazed  and 
where  will  it  end?  I'll  tell  you — in  murder,  in  a  madhouse  or  in 
death." 

In  the  name  of  God,  gentlemen,  who  is  she  referring  to? 
"In  murder,  in  a  madhouse  and  in  death."  She  talks  like  a 
crazy  woman;  she  cannot  believe  it;  she  writes  like  a  crazy 
woman;  she  will  ask  the  question  at  once  and  before  she 
asks  it  she  denounces  it  as  a  lie. 

*'It  is  a  lie,  I  know  it  is  a  lie,  it  must  be — it  shall  be  a  lie. 
God!  if  it  were  true.  A  woman  (curse  her)  wrote  me  that 
Mrs.  C.  had  a  baby  or  was  soon  to  have  one."  It  is  one  of 
the  strongest  letters  that  could  be  introduced  in  this  case  to 
show  that  she  believed  that  Crittenden  was  true  to  her.  She 
believed  in  all  those  hopes  which  he  had  built  up.  She  be- 
lieved in  all  those  sacred  promises  he  had  made.  When  writ- 
ing she  stamps  it  as  a  lie,  and  curses  the  woman  who  penned 
the  lie  to  her. 

"Is  this  true?  God  help  you  and  me  if  this  is  true.  I  tvill  know 
the  truth.  So  it  is  better  for  you  to  tell  me  and  at  once.  Neither 
mother  nor  sister  had  anything  to  do  with  this,  so  you  need  not 
blame  them." 

All  her  past  life,  and  six  years  of  hope  and  promises,  hope 
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deferred,  are  crowding  upon  her  brain.  The  thing  has  cul- 
minated, if  true,  in  absolute  deception  on  his  part.  He  has 
not  written  to  her  for  a  month.  If  his  wife  has  a  baby,  it 
proves  that  he  has  deceived  her,  and  has  deceived  her  through- 
out. 

"0!  for  strength  and  reason  a  little  while  longer.  Six  years  of 
life  gone,  and  what  have  I  for  them?  A  splendid  ruin — a  wreck. 
Perhaps  your  letter  brings  death." 

Gentlemen,  instead  of  that  being  a  letter  tending  to  the  in- 
jury of  Mrs.  Fair,  or  tending  to  show  that  she  is  a  violent 
woman,  who  would  commit  a  murder  of  this  character,  it 
shows  that  her  brain  was  crazed.  Notwithstanding  this  letter 
which  she  had  received,  containing  this  information,  she  could 
not  believe  it.  She  gives  it  the  lie.  She  still  believes  in  his 
promises,  and  yet  she  is  in  doubt.  Having  heard  that  re- 
port, and  there  being  this  long  silence — this  month  in  which 
he  has  not  written  to  her — ^the  result,  if  the  information  turns 
out  true,  is  to  be  murder  and  the  mad-house. 

He  telegraphs  her  to  come  back,  then  to  remain  in  New 
York,  and  then  to  return,  all  in  a  short  time.  And,  finally, 
she  says  that  she  has  secured  a  passage  to  Havana,  and  must 
go ;  and  in  this  letter  she  says  that  this  trip  will  bring  her 
absolutely  some  nearer  to  him  than  New  York,  there  being 
four  or  five  steamers  plying  between  Havana  and  Panama. 

She  does  not  deny  that  she  was  in  the  habit  of  getting 
money  from  Mr.  Crittenden.  But  she  does  deny  that  when  Mr, 
Crittenden  died  she  was  indebted  to  him.  How  was  this  ?  He 
took  charge  of  all  her  financial  affairs.  He  had  her  stocks. 
He  managed  all  her  pecuniary  matters  of  that  kind  for  her. 
Her  money  was  tied  up  in  these  stocks,  and  if  she  wanted  one 
or  two  hundred  dollars  she  would  call  upon  him  for  it.  Sub- 
sequent letters  which  have  been  brought  out  and  commented 
upon  fully  and  carefully,  explain  all  about  these  matters  of 
purchase,  and  her  dealings  in  stock.  They  show  conclusively 
and  unanswerably — it  appears  from  them  in  evidence,  in 
Mr.  Crittenden's  own  handwriting — that  she  made  her  own 
investments  and  realized  her  own  money,  her  profits  made 
by  herself  by  reason  of  such  investments. 
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In  a  letter  she  tells  him,  as  she  told  you  when  on  the  wit- 
ness stand,  to  let  money  no  longer  be  an  excuse,  that  she 
would  let  her  take  all  she  had,  and  she  would  give  it  gladly. 

There  is  the  last  letter  which  they  have  called  my  attention 
to,  in  which  she  tells  you  that  she  is  willing*  to  forsake  aU.  She 
is  willing  to  surrender  her  house,  her  home,  her  all,  and  take 
the  object  of  her  heart  in  perfect  poverty,  without  a  farthing ; 
and  she  says,  ''Without  you,  of  course,  I  want  money,"  and 
she  concludes  by  telling  him  that,  "I  will  give  her  all  I  have, 
and  will  work  with  you  to  get  her  more.  Let  that  not  be  an 
excuse;  or  let  it  be  an  excuse  no  more." 

"I  will  still  wait  a  little  while;  I  will  wait  a  reasonable  time  for 
you  yet,  although  all  your  promises  have  been  broken — and  not- 
withstanding all  these,  my  love  for  you  is  such  I  will  wait  a  little 
longer;  but,  for  God's  sake,  do  give  me  a  decisive  answer,  that  I 
may  know  how  to  act,  not  only  with  reference  to  my  own  future, 
but  for  the  sake  of  my  little  child,  who  is  growing  up  to  the  years 
in  which  it  becomes  necessary  for  me  to  be  more  careful  and  more 
particular  with  her  in  regard  to  her  observation." 

She  crowns  it  all  and  sums  it  all  up  in  the  letter,  which 
is  more  eloquent,  more  conclusive  of  the  true  relations  exist- 
ing between  these  parties,  than  anything  which  can  be  uttered 
by  counsel  in  her  behalf  or  against  her.  She  is  willing  to  leave 
him;  she  does  leave  him;  she  takes  another  husband,  and  he 
then  again  revives  the  thing,  and  kindles  the  flame  until  it 
bursts  forth,  and  once  more  creates  the  same  attachment  and 
the  same  relations  that  had  existed  at  the  time  she  wrote  that 
farewell  parting  letter. 

Judge  Campbell  made  a  terrible  attack  upon  Dr.  Trask,  for 
having,  when  he  first  saw  Mrs.  Fair,  supposed  that  she  was 
feigning  insanity.  Gentlemen,  that  evidence  gives  to  you  the 
sincerity  and  honesty  of  the  man.  He  had  the  manhood  and 
the  independence  when  he  found  that  impressions,  mere  im- 
pressions as  he  shows  you  they  were,  had  been  erroneously 
formed,  to  come  before  the  public  and  at  once  confess  those 
wrongful  and  improper  impressions.  He  made  no  examina- 
tion of  her  in  the  City  Prison.  He  supposed  from  seeing  her, 
without  any  other  examination,  even  feeling  her  pulse  or  her 
eye  or  inquiring  of  her  physician,  because  he  says  he  knew 
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notliing  about  her  past  history  and  physical  condition — from 
supposing  that  she  was  a  strong,  healthy  woman — had  just 
committed  this  act  and  was  trying  to  feign  insanity.  But  he 
tells  you  that  after  he  became  acquainted  with  her  weak- 
ened, prostrate,  almost  ruined  constitution  he  saw  at  once 
that  disease,  not  only  a  sudden  disease,  but  a  chronic  dis- 
ease had  fastened  upon  her  system  which  time  itself  cannot 
eradicate  or  remove.  Then  he  tells  you  he  was  satisfied  that 
she  must  have  been  insane  or  unconscious  at  the  time  she 
fired  the  fatal  shot ;  that  she  never  attempted  once  during  all 
his  visits  to  her  in  the  City  Prison  to  sham  or  feign  in- 
sanity upon  him;  that  he  even  watched  and  examined  her 
from  time  to  time  and  day  by  day  without  letting  her  know 
his  motive  or  his  object.  He  took  all  this  trouble  and  all  this 
pains,  and  comes  here  finally  and  tells  you  that  she  was  an 
insane  woman. 

I  think  it  will  strike  the  mind  of  any  man  who  has  heard 
the  correspondence  between  Mr.  Crittenden  and  Mrs.  Fair 
that  she  was  not  the  only  insane  one  upon  the  subject,  but 
they  were  both  insane  upon  the  subject  of  their  love  and  af- 
fection. Let  us  throw  the  mantle  of  charity  around  the  dead 
and  say  that  his  mind  was  delirious  upon  the  subject.  I  be- 
lieve that  those  two  parties  were,  upon  the  subject  of  love,  the 
one  for  the  other,  absolute  monomaniacs,  absolutely  insane. 
Their  letters,  their  actions,  their  little  quarrels,  everything 
goes  to  establish  it,  and  I  believe  that  if  Mr.  Crittenden  had 
from  any  circumstance  taken  the  life  of  Mrs.  Fair,  that  Judge 
Campbell  with  his  ability,  taking  the  case  upon  those  letters 
alone  without  anything  else,  would  have  procured  his  ac- 
quittal, upon  the  ground  that  every  act  was  insane.  Every 
letter  he  wrote  was  insane.  A  man  50  odd  years  of  age, 
highly  respected,  of  cultivated  intellect,  one  of  the  leaders  in 
his  profession,  belonging  to  a  family  who  had  a  national  rep- 
utation, who  had  daughters  and  grand-daughters,  sons,  a  wife. 
A  man  can  hardly  reconcile  his  conduct  and  his  letters  with 
a  thoroughly  clear  state  of  the  mind.  The  balance-wheel 
somewhere  had  shifted  from  its  place.  There  was  a  disorgani- 
zation, there  was  a  displacement  in  the  machinery  somewhere 
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which  took  him  off  his  center,  off  his  guard,  and  led  him  on 
to  the  position  in  which  you  found  him  at  the  moment  of  his 
death.  He  became  infatuated,  and  so  did  she.  If  ever  two 
persons  sincerely  believed  that  they  loved  each  other,  they  did. 
They  believed  it ;  it  was  sincerity  upon  both  their  parts.  I  do 
think  they  were  both  a  little  wrong  in  the  brain. 

Gentlemen  of  the  jury,  I  have  now  discussed  every  point 
that  can  have  any  bearing  upon  this  case,  one  by  one,  whether 
having  a  direct  influence  or  a  direct  bearing  upon  it,  or  the 
issue  which  you  are  to  pass  upon,  or  not.  I  have  attempted 
to  establish  to  you  first  the  fact  that  she  loved  Crittenden  and 
he  loved  her;  that  their  first  introduction,  so  far  as  Critten- 
den was  concerned,  his  family  being  away  at  the  time,  was 
not,  either  upon  his  part  or  hers,  with  any  idea  of  what  did 
foUow;  that  his  first  introduction  to  her,  perhaps,  enkindled 
all  his  passions  of  lust.  I  have  attempted  to  establish  that  she 
did  know  him,  as  she  supposed,  a  single  man — she  knew  he 
had  children  and  grand-children;  that  he  did  promise  to 
marry  her ;  that  he  did  tell  her  that  the  feelings  once  existing 
between  himself  and  wife  had  become  estranged;  that  he  in- 
tended to  procure  a  divorce  from  his  wife ;  and  that  they  did 
live  separate  and  apart,  and  that  she  had  every  reason  to  be- 
lieve it. 

I  have  endeavored  to  show  that  she  believed  that  in  the 
main  he  was  sleeping  separate  and  apart  from  his  wife,  al- 
though taking  meals  with  his  family  when  they  were  in  the 
same  town.  I  have  endeavored  to  satisfy  you  that  the  threats 
relied  on  upon  the  part  of  the  prosecution  prove  nothing, 
were  unmeaning,  and  were  not  made  with  any  idea  whatever 
of  ever  carrying  them  into  effect ;  that  she  had  had  thousands 
of  opportunities,  for  exactly  the  same  causes  which  had  ex- 
isted when  she  did  shoot  him,  and  never  attempted  to  take 
his  life.  I  have  attempted  to  establish  to  you,  by  the  facts 
of  this  case,  that  money  was  not  her  idol  or  her  God,  or  her 
object ;  that  she  had  means,  and  more  particularly  at  the  day 
of  the  shooting;  that  she  had  of  her  own  $40,000  in  bank, 
and  he  was  poor ;  hence  money  could  not  have  been  her  mo- 
tive. 
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If  I  have  established  to  your  satisfaction  that  she  has  told 
the  truth  upon  the  main  subject  matters  upon  which  she  has 
given  her  testimony,  as  rational  men,  as  sensible  men,  as  rea- 
sonable men,  it  is  your  duty  to  believe  what  she  tells  you  as 
to  the  condition  of  her  mind  at  the  time  of  that  shooting. 

I  have  attempted  also,  gentlemen,  to  satisfy  you  that  upon 
the  evidence  of  the  prosecution  alone,  without  one  iota  of 
testimony  upon  the  part  of  the  defense  in  this  case,  you  must 
acquit  the  defendant.  I  have  shown  you  that  no  rational 
human  being  would  have  done  what  she  did  under  all  the 
surrounding  circumstances. 

I  have  attempted  to  show  you  by  the  evidence  introduced 
en  the  part  of  the  prosecution  alone,  without  once  referring 
to  the  medical  testimony — to  the  character  of  her  disease — 
without  once  referring  you  to  the  broken-down,  ruined  con- 
stitution of  this  poor  woman — upon  their  own  evidence,  stand- 
ing solitary  and  alone — that  if  you  discharge  your  duty  faith- 
fully and  uprightly,  your  verdict  must  be,  ' '  Not  guilty. ' ' 

Gentlemen,  see  how  this  woman  has  been  followed,  see  how 
she  lias  been  tracked.  They  have  had  a  bloodhound  upon  her 
heels  and  tracks,  on  every  path  she  ever  traveled  from  the  day 
of  her  birth  down  to  the  day  of  her  trial.  And  here,  instead 
of  being  tried  for  the  murder  of  A.  P.  Crittenden,  she  has 
been  tried  for  every  act  of  her  life.  She  has  been  called  be- 
fore you  to  atone  for  and  explain  every  act  of  her  life  from 
her  cradle  down  almost  to  the  present  day.  They  have  scoured 
the  State  of  Nevada,  they  have  scoured  the  State  of  Califor- 
nia, they  have  left  no  stone  unturned  for  the  purpose  of 
crushing,  demolishing  this  poor,  unfortunate,  helpless  woman. 
Gentlemen,  they  have  attempted  in  this  way  to  carry  your 
mind  away  from  the  issue  you  are  here  to  try.  They  have 
been  attempting  in  this  matter  to  have  you  try  the  question 
of  her  character  and  her  antecedents,  and  convict  her  upon 
that.  Good  God!  gentlemen  of  the  jury,  if  this  woman  has 
made  a  mistake  in  her  having  those  relations  with  Mr.  Critten- 
den ;  if  she  has  committed  a  moral  wrong ;  if  she  has  outraged 
the  moral  code  of  our  society  in  that  respect,  heaven  knows 
that  she  has  been  punished  enough  for  that !     Do  not  hang 
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her  for  things  which  the  law  does  not  make  criminal.  If  she 
has  done  wrong,  most  bitterly  has  she  atoned  for  it;  most 
severely  has  she  been  punished — six  long  months  in  that  soli- 
tary prison,  being  compelled  to  have  this  dear  little  infant  of 
hers  visit  her  in  this  dull  and  gloomy  cell.  I  say,  if  she  has 
violated  any  of  the  laws  of  morality,  do  not,  for  God's  sake, 
bring  that  to  bear  against  her  upon  the  question  that  you  are 
assembled  here  to  try. 

Two  people  have  done  a  wrong — she  and  Crittenden  both 
— a  wrong  which  is  not  cognizable  by  our  laws,  or  punishable 
as  a  crime.  Do  not  have  your  minds,  therefore,  led  away  and 
carried  away  upon  the  question  of  her  antecedents,  whatever 
they  may  have  been.  It  matters  not  whether  she  were  the 
queen  of  an  empire  or  the  vilest  woman  who  ever  trod  upon  the 
face  of  the  earth,  the  sun  of  justice  shines  alike  upon  the 
just  and  the  unjust.  She  is  not  here  being  tried  for  that ;  but 
they  have  made  the  attack  for  an  unholy  purpose,  to  im- 
properly influence  your  minds.  We  have  met  it.  I  have  ex- 
pressed to  you  my  views  upon  the  evidence  as  to  whether  there 
is  one  woman  in  ten  hundred  thousand  who  can  go  through 
the  ordeals  that  she  has;  who  has  worked  hard  from  her 
early  youth  down  to  the  day  she  met  Crittenden,  and  long 
after,  to  earn  an  honest  living,  to  gain  an  honest  support; 
who  has  been  compelled  to  be  thrown  among  miners — men, 
instead  of  women,  for  the  purpose  of  carrying  on  and  con- 
ducting her  business;  who  has  been  compelled  even  to  take 
the  stage  to  make  money — I  ask  you  if  there  is  one  in  ten 
thousand  that  could  come  out  here  shining  so  bright  and  re- 
splendent as  she  does?  I  am  glad,  on  her  account,  that  they 
have  undertaken  to  investigate  this  question  of  character; 
these  foul  and  broadcast  aspersions  that  have  been  filling  the 
mouths  of  the  community  of  Nevada,  that  have  called  these 
men  to  give  proof  of  evidence  that  may  have  given  rise  to 
these  slanderous  tales.  Slander,  gentlemen,  you  know,  out- 
strips even  the  lightning,  with  its  forked  tongue,  in  speed, 
and  scatters  itself  to  the  four  corners  of  the  world  quick  as 
lightning.  Utter  one  word  against  the  character  of  a  female, 
another  takes  it  up,  and  it  goes  on;  and  within  one  month 
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you  can  ruin  any  woman  in  the  community,  however  pure  she 
may  be  in  heart. 

We  find  her  pursuing  an  honest  course  of  industry  down 
to  the  time  that  A.  P.  Crittenden  makes  her  acquaintance, 
and  after  that  time  down  to  the  time  that  she  commences 
investing  in  stocks,  and  then  until  her  stocks  begin  to  realize 
— and  she  is  fortunate  in  getting  hold  of  stocks  that  pay — 
and  makes  a  little  money,  so  that  she  is  easy  in  her  circum- 
stances again;  and,  gentlemen,  let  this  not  be  hurled  at  you 
again. 

The  learned  counsel  who  will  follow  me  will  build  up  in 
imagination  structures  of  beauty  and  grandeur.  He  will 
paint  to  you  the  debased  woman  in  all  his  glowing  words  and 
figures  of  speech.  He  will  attempt  to  make  Mrs.  Fair  a 
woman  of  such  a  character.  He  will  discuss  this  part  of  the 
case  to  you,  to  divert  your  minds  from  the  case  itself;  but 
whenever  he  gets  upon  that  stretch  of  imagination — whenever 
you  find  him,  with  that  eloquent  tongue  of  his,  wandering  to 
the  heavens  to  find  some  thing  or  creature  to  talk  to — when- 
ever Mr.  Byrne  approaches  that  part  of  his  case,  come  back 
yourselves,  in  your  own  minds,  to  the  thing  you  are  here  to 
try;  was  this  woman  conscious  or  unconscious  on  the  day 
she  shot  A.  P.  Crittenden? 

Gentlemen  of  the  Jury,  that  evidence  I  have  placed  before 
you,  and  I  have  attempted  in  my  feeble  way,  according  to 
the  best  of  my  ability,  to  analyze  it,  in  order  that  we  might 
all  understand  it,  and  understand  it  in  all  its  bearings. 

I  have  called  your  attention  to  all  the  evidence  upon  this 
point.  I  have  shown  her  condition  before,  at  the  time,  and 
subsequent  to  the  shooting.  I  have  shown  by  Dr.  Lyford 
that  for  a  year  before  she  was  in  an  enfeebled  and  enervated 
condition  bodily.  By  Mrs.  Marillier  that  five  weeks  immedi- 
ately before  the  shooting  she  was  constantly  complaining, 
excitable,  and  had  a  terrible  headache.  This  is  before  the 
shooting.  I  have  shown  by  the  testimony  of  Dr.  Trask  that 
he  found  all  the  symptoms  that  Dr.  Lyford  had  expressed  and 
stated  to  be  true  by  his  own  examination — ^his  own  diagnosis 
of  the  ease,  and  his  own  personal  inspection  and  examination 
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of  the  womb.  I  have  shown  by  the  nurse  that  she  was,  during 
all  the  time  she  was  there,  really  not  in  her  correct  or  right 
mind.  I  have  shown  by  Dr.  Tucker  that  the  act  was  non- 
volitional  at  the  time  of  the  shooting.  I  have  proved  by  the 
evidence  of  Dr.  Deane  that,  from  her  physical  condition  as 
described  by  other  doctors,  and  from  his  own  observation  of 
her  as  she  sat  here,  she  undoubtedly  was  at  that  time  uncon- 
scious. I  have  shown  by  all  these  physicians,  one  and  all,  that 
a  woman  suffering  from  the  ailments  under  which  she  was 
laboring,  and  had  been  laboring  long  prior  to,  at  the  time 
and  subsequent  to  the  shooting,  was  liable,  at  any  moment, 
without  a  cause,  without  a  reason,  without  a  motive,  to  kill 
•the  nearest  and  dearest  friend  she  had  upon  the  face  of  the 
earth.  All  these  things  I  have  establised  beyond  all  question 
by  the  evidence  in  this  case.  Have  I  not  done  so  by  pre- 
ponderance of  proof?  Is  there  a  single  scintilla  of  proof 
against  it?  Is  not  the  evidence  clear  and  conclusive  upon 
the  subject?    Is  there  anything  left  for  speculation?    No. 

These  letters  have  been  introduced  in  evidence  here  for  two 
purposes,  one  is  to  show  the  relations  of  these  parties — to 
show  that  she  had  no  motive  in  killing  Mr.  Crittenden — an- 
other is  to  show  that  when  she  teUs  you  she  had  no  motive 
she  told  the  truth.  Crime  is  not  committed  without  a  motive. 
Oh,  says  Judge  Campbell,  in  the  moment  of  jealousy  persons 
are  shot  down  where  there  is  no  apparent  motive.  Gentle- 
men, there  is  a  motive.  Here  there  was  no  such  motive  as 
that.  Why?  Because  she  had  the  promise  and  had  the  full 
belief  that  he  was  to  be  separated  from  his  wife  and  become 
her  husband.  Her  future  depended  upon  him ;  her  whole  fu- 
ture life  and  that  of  her  daughter  depended  upon  his  promise 
to  get  a  divorce  and  marry  her.  What  reputation  she  had 
that  would  injure  her  was  caused  by  reason  of  his  relation 
with  her.  Nothing  could  cure  that  or  do  away  with  it  except 
a  divorce  and  marriage.  Killing  him  did  not  help  her.  Kill- 
ing him  made  it  worse.  It  put  her  in  a  worse  position  than 
before;  it  made  her  a  murderess;  it  disgraced  her  and  left 
her  child  with  all  that  disgrace  stamped  upon  it,  to  wander 
through  this  world  without  a  protector.    I  say  there  was  no 
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motive  and  the  act  was  an  insane  act,  and  all  the  writers  say 
that  where  the  act  is  insane  it  is  the  strongest  evidence  of 
insanity. 

I  have  cited  yon  the  cases  of  Freeman  the  negro,  and  Cole. 
They  were  healthy,  able  bodied  men  and  with  no  disease  what- 
ever. They  slew  their  victims  as  soon  as  they  saw  them  and 
the  Juries  by  their  verdicts  decided  that  in  the  case  of  Cole 
the  simple  seeing  of  Hiscock  was  sufficient  to  cloud  his  reason 
and  to  make  him  unconscious,  just  long  enough  to  fire  the 
shot  and  no  longer.  There  was  another  case  of  Mary  Harris 
some  three  years  ago.  She  walked  into  the  Treasury  Depart- 
ment in  "Washington  and  shot  down  one  of  the  clerks  in  broad 
daylight.  "What  was  the  defense  ?  That  she  was  unconscious. 
What  was  the  proof  ?  That  she  was  troubled  with  dysmenor- 
rhea— that  was  all-painful  menstruation,  and  the  physicians 
testified  to  the  fact  that  that  might  affect  the  mind  of  a 
woman  at  any  moment.  And  she  rem^arked  immediately 
after  being  arrested  and  after  the  shooting,  "Is  it  possible? 
Why  did  I  do  it  ?  Why  did  I  shoot  him  ? ' '  Ahnost  like  this 
case.  The  jury  acquitted  her  in  five  minutes.  They  were 
out  I  thinl?:,  just  five  minutes. 

Take  the  Gun  ease  in  our  own  city ;  he  shot  a  man  for  hav- 
ing, as  he  was  told,  seduced  his  sister.  But  that  was  no  de- 
fense ;  this  is  no  defense ;  we  have  not  pretended  it  to  be  any 
defense  here  that  Mr.  Crittenden  had  not  kept  his  promise. 
The  fact  that  Gun  shot  a  man  who  had  seduced  his  sister  was 
no  defense  for  him  and  so  Judge  Morrison  told  the  jury ;  but 
he  told  them  further  that  if  at  the  moment  he  did  shoot,  his 
brain  was  crazed  or  he  was  in  a  state  of  frenzy  or  it  was  an 
uncontrollable  impulse  they  should  acquit  him  and  that  is  the 
ground  upon  which  Green  was  acquitted;  and  I  only  wish  I 
had  the  learned  argument  of  my  friend  (Mr.  Campbell)  here 
to  read  to  you  that  he  made  in  behalf  of  Mr.  Green,  about 
how  trifling  a  thing,  how  slight  a  thing,  would  turn  the  brain 
of  a  good,  strong,  healthy  man,  without  any  bodily  ailments, 
without  any  troubles,  without  anything  calculated  to  bring 
about  a  disorder  or  such  a  state  of  mind. 

The  defendant  here  stands  indicted  for  having,  with  malice 
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aforethought,  malice  prepense,  slain  Mr.  Crittenden.  If  she 
is  guilty  of  that  act,  she  is  guilty  of  the  most  cruel  murder — 
unprovoked.  She  is  not  guilty  of  murder  in  the  second  de- 
gree; there  is  no  manslaughter  about  it.  Do  not  go  to  com- 
promising you  verdict;  stand  right  up  to  the  rack  like  men; 
say  that  her  defense  is  a  good,  full  and  complete  one,  or  hang 
her !  There  is  no  middle  way ;  there  is  no  halfway  house  in 
this  case.  "We  want  no  compromise  verdict.  If  she  committed 
wilful  murder,  in  her  right  mind,  I  will  sing  and  talk  and  cry 
as  loud  as  the  District  Attorney  can  for  executing  the  laws. 
I  have  a  family,  and  I  live  in  this  community ;  and  I  have  for 
twenty  years  sustained  the  laws  in  all  their  rigor.  And,  I 
beseech  you,  do  not,  in  the  name  of  Heaven,  undertake  to  com- 
promise, and  say  that  you  will  convict  her  of  some  lesser 
offense.  Meet  the  question  fairly  and  completely:  Was  she 
conscious,  or  was  she  not?  If  she  was  not,  gentlemen  of  the 
jury,  she  is  entitled  to  a  verdict  of  acquittal.  If  she  was,  she 
ought  to  be  punished  to  the  extreme  penalty  of  the  law.  Ap- 
proach the  consideration  of  this  subject  with  care.  I  beseech 
you,  as  the  advocate  for  this  poor  woman,  that  you  will  not 
treat  it  lightly.  Bear  in  mind  the  great  responsibility  which 
you  have  on  your  hands — the  life  of  a  human  being.  Eemem- 
ber  that  she  is  now  watching  with  anxiety  every  look,  every 
action,  every  whisper  among  you.  Her  future,  gentlemen  of 
the  jury,  is  with  you.  You  are,  to-day,  or  to-morrow,  to  say 
whether  she  shall  go  forth  free,  or  whether  she  shall  expiate 
the  act  with  which  she  stands  charged  upon  the  gallows. 

Gentlemen,  man  sees  the  act,  God  sees  the  circumstances. 
' '  Judge  not,  lest  ye  be  judged. "  It  is  a  fearful  thing  to  imag- 
ine that  we  could  have  made  a  mistake  upon  so  grave  a  mat- 
ter as  this.  Approach  it  with  trembling  hands.  Approach  it 
with  awe  and  terror.  Approach  it  with  all  the  considerations 
that  the  love  of  life  demands.  Approach  it  manfully,  inde- 
pendently— with  a  desire,  if  you  can,  to  find  some  evidence 
here  to  excuse  the  act.  Do  not  look  and  try  to  sift  out  evi- 
dence to  convict,  but  do  what  I  know  it  will  be  your  pleasure 
to  do,  try  to  find  evidence  that  will  alleviate.  Try  to  find 
evidence  that  will  excuse.    Try  to  find  evidence  that  will  ac- 
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quit  the  prisoner.  The  life  of  a  human  being  is  not  to  be 
played  with.  It  is  a  matter  which  you  are  now  considering 
that  involves  a  degree  of  responsibility  that  probably  never 
before  has  been  thrown  upon  you,  and  I  trust  in  God  that 
it  never  will  be  again . 

Place  yourself  if  it  is  possible  in  her  position ;  place  a  friend 
of  yours  in  her  situation  and  say  to  yourself  what  would  you 
expect  a  jury  to  do  upon  this  kind  of  evidence.  Take  it  home 
and  reason  thus,  reason  sincerelj^,  reason  carefully,  reason 
logically.  Do  not  run  away  with  an  infuriated  or  false  or 
foolish  idea  that  because  a  responsible,  respectable  citizen  has 
been  slain  another  life  must  be  sacrificed.  Do  not  act  upon 
the  principle  of  life  for  life,  eye  for  eye,  or  tooth  for  tooth. 
But,  gentlemen  of  the  jury,  stop  and  walk,  so  far  as  it  is  in 
your  power  to  do  so,  in  the  recesses  of  that  mind.  Take  hold 
of  it,  so  far  as  God  has  given  you  power,  to  investigate  the 
mind  of  your  fellow  man ;  take  hold  of  it,  examine  it  by  the 
lights  you  have  before  you ;  and  remember,  gentlemen  of  the 
jury,  while  you  are  examining  it,  that  we  are  any  one  of  us 
liable  to  be  stricken  with  the  same  terrible  calamity  before  the 
sun  sets  to-night.  Before  the  sun  rises  to-morrow  morning,  his 
Honor,  the  District  Attorney  and  myself,  or  any  of  you,  gen- 
tlemen, may  be  fit  subjects  for  the  lunatic  asylum,  notwith- 
standing all  our  reasoning  faculties  now.  Remember  that 
there  is  not  a  day  goes  by  in  which  we  can  not  take  up  our 
daily  papers  and  find  a  record  of  one,  two,  three,  or  four,  sent 
to  your  State  Asylum.  Eemember  that  there  is  something 
either  in  the  climate  or  in  the  character  and  actions  of  the 
people  of  California  that  causes  more  suicides  and  more  insan- 
ity than  any  other  place  upon  the  face  of  the  earth,  of  its  pop- 
ulation. 

Do  not  look  upon  this  as  the  learned  counsel  asked  you  to 
— as  a  plea  unfavored  in  law,  and  by  courts  and  juries.  It  is 
not.  On  the  contrary,  eminent  jurists,  when  a  question  so 
grave  as  this  comes  before  them,  are  very  cautious  and  very 
particular  in  charging  the  jury  to  beware  that  they  do  not 
make  a  mistake.  Is  it  for  you  to  set  up  your  minds  and  your 
judgments  against  the  judgment  of  scientific  men  who  have 
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made  this  thing  a  study  for  years  and  for  a  lifetime?  No, 
gentlemen  of  the  jury,  you  will  take  the  evidence,  sift  it  well, 
weigh  it  well,  and  do  justice  to  the  prisoneer. 

I  implore  Heaven,  the  Great  I  Am,  the  Great  Architect  of 
the  Universe,  as  to  my  honest  belief,  and  the  sincerity  of  it, 
as  to  this  woman's  condition  of  mind — that  she  was  uncon- 
scious. I  implore  Him  to  throw  light  into  your  minds,  and 
to  so  guide  you  by  truth  that  you  may  investigate  this  case 
truthfully,  and  get  at  the  real  truth.  I  implore  it,  and  ask  it. 
Gentlemen  of  the  jury,  season  justice  with  mercy. 

"The  quality  of  mercy  is  not  strained; 
It  droppeth,  as  the  gentle  rain  from  heaven. 
Upon  the  place  beneath ;  it  is  twice  blessed ; 
It  blesseth  him  that  gives,  and  him  that  takes, 
'Tis  mightiest  in  the  mightiest ;  it  becomes 
The  throned  monarch  better  than  his  crown. ' ' 

Take  this  unfortunate  woman's  case  to  your  jury  box.  Do 
as  you  would  like  to  be  done  by.  Cast  no  favors  in  this  impor- 
tant case,  for  favoriteship,  upon  lawyers,  or  witnesses,  or 
counsel.  If  counsel  have  done  things  during  the  progress  of 
this  trial  that  have  called  for  the  rebuke  of  the  Court,  do  not 
visit  those  things  upon  the  client.  If  she  has,  in  the  excite- 
ment of  the  moment,  and  with  all  her  suffering,  exhibited 
herself  by  making  remarks  that  you  would  not  expect  in  a 
court  of  justice,  in  the  name  of  mercy,  gentlemen,  attribute 
it  to  the  proper  cause — to  her  condition.  Do  not  let  these 
tri^^al  things  work  upon  your  minds  when  you  are  sitting 
here  in  the  seat  of  judgment.  Judge  not  lest  ye  be  judged. 
Judge  well;  judge  correctly.  Bring  to  bear  and  pray  for  all 
the  help  you  can  get  to  assist  you  in  arriving  at  the  truth, 
and  this  is  all  I  want  in  this  case — ^nothing  but  the  truth. 

Take  her;  take  her  case  to  the  jury  room;  and  when  the 
learned  counsel  builds  up  his  fanciful  cases  before  you,  bring 
your  minds  back  to  the  evidence  in  this  ease;  the  circum- 
stances of  the  case;  the  want  of  motive;  the  absolute,  posi- 
tive, uncontradicted  testimony  of  medical  men,  and  her  nurse ; 
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and,  gentlemen  of  the  jury,  be  just,  and  I  shall  be  satisfied 
with  the  result  of  your  deliberations,  whatever  that  may  be. 

MR.  BYENE  FOE  THE  STATE 

April  25. 

Mr.  Byrne — Gentlemen  of  the  jury,  the  case  in  which  you 
have  been  empaneled  as  jurors  involves  considerations  as  deep 
to  the  interests  of  the  community  as  they  are  to  the  interests 
of  the  defendant.  The  peculiarities  of  this  case,  and  the  mag- 
nitude which  has  been  attached  to  it  by  the  counsel  for  the 
defendant,  are  not  the  peculiarities  nor  the  magnitude  which 
it  deserves.  It  is  true  that  the  defendant  at  the  bar  is 
charged  with  the  commission  of  an  offense,  the  highest  known 
in  the  calendar  of  crime.  But  if  that  were  all,  the  probabil- 
ities are  you  would  be  enabled,  after  the  long  attention  you 
have  bestowed  on  the  facts  of  this  case,  to  dispose  of  it  with 
great  ease.  But  unfortunately  for  the  community,  unfor- 
tunately for  the  defendant,  there  are  considerations  connected 
with  this  transaction  that  lift  themselves  far  above  the  mere 
circumstances  connected  with  the  death  of  Mr.  Crittenden. 

The  defense  which  has  been  here  interposed  strikes  at  the 
very  foundation  of  morality,  of  religion,  and  of  the  safety  of 
the  land. 

The  defense  introduced  in  this  case,  if  successful,  will  sap 
the  very  foundation  of  that  religion,  and  that  morality,  and 
convert  the  society  supposed  to  be  governed  by  law  into  one 
vast  pandemonium.  Because,  the  real  fact  that  is  sought  here 
to  be  introduced  as  a  protecting  shield  to  the  defendant  is  the 
question  of  morality  against  free-love — that  great  battle 
between  the  acknowledged  law  of  the  land  and  those  peculiar 
notions  that  seem,  so  far  as  we  can  judge  from  this  defense, 
to  control  and  influence  the  defendant  at  the  bar. 

Now,  much  has  been  said  here  by  the  gentlemen  repre- 
senting the  defendant,  that  approximated  as  near  blasphemy 
as  it  possibly  could,  without  being  blasphemy.  We  are  told 
in  one  breath  that  this  woman  was  the  wife,  by  the  hand  of 
God,  of  the  unfortunate  deceased ;  and  we  are  told  in  another 
breath  that  she  was  the  delegated  agent  in  the  hands  of  the 
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Almighty  to  send  the  unfortunate  man  unprepared  and  unan- 
nealed  before  his  God.  If  these  views,  in  the  face  of  our 
respective  statutes  of  this  State — if  these  views,  in  the  face 
of  the  laws  that  govern  and  control  all  Christian  countries — 
are  to  be  received  in  a  court  of  justice,  are  to  be  indorsed  by 
you  and  by  virute  of  which  indorsement  you  relieve  this 
woman  from  the  terrible  crime  which  she  has  committed,  it  is 
like  pouring  the  sweet  milk  of  concord  into  hell,  uprooting 
universal  peace  and  confounding  all  union  upon  earth.  It  is 
for  you,  the  agents  of  the  law,  the  protector  of  all  public 
morality,  the  sworn  legitimate  delegates  of  that  power  upon 
which  this  woman's  guilt  or  innocence  depends — in  carrying 
out  your  reasons  for  her  release  or  giving  your  reasons  for 
her  condemnation — to  approach  with  all  care  and  thought,  all 
the  attention  and  prudence  that  you  can  possibly  command, 
to  see  that  no  principle  such  as  is  advanced  here  by  the 
defense  be  left  as  a  record  disgraceful  to  the  age  in  which  we 
live,  and  so  well  calculated  to  turn  society  into  a  state  of 
chaos. 

The  case  itself  turns  entirely  and  exclusively  upon  the  testi- 
mony of  Mrs.  Fair.  There  is  not  one  solitary  fact,  not  one 
circumstance  that  has  been  testified  to  here  by  any  of  the 
witnesses  on  the  part  of  the  defense  that  can  in  a  legal  point 
of  view  enter  into  consideration.  It  is  based  entirely,  solely 
and  exclusively  on  the  testimony  of  this  woman.  Under  the 
old  rule  an  individual  could  not  testify  in  her  or  in  his  own 
behalf,  but  by  a  statute  passed  some  two  or  three  years  ago 
in  this  state  following  the  example  of  some  other  states  in  the 
Union,  individuals  accused  of  crime  are  now  made  witnesses 
in  their  own  behalf  if  they  think  proper  to  exercise  that  right. 
By  virtue  of  that  statute  in  this  state,  this  woman  took  the 
stand  in  her  own  behalf  and  related  a  story  that  bears  upon 
its  face  in  every  particular  the  evidence  of  absolute  improb- 
ability— circumstances  that  never  could  have  transpired. 
Taking  the  salient  point  at  which  the  defendant  has  started 
and  tracing  that  down  to  the  period  and  time  of  the  assassina- 
tion of  Mr.  Crittenden,  every  fact  that  she  has  related  is 
inconsistent  in  my  judgment  with  the  truth. 
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Wlio  is  there  among  the  multitude  that  have  listened  to  her 
testimony  will  declare  upon  his  judgement  and  oath,  that  Mr. 
Crittenden  had  made  a  companion  of  her,  and  that  she  had 
been  affianced  to  him  for  twelve  months  before  she  became 
aware  that  he  was  a  married  man?  A  woman  engages  her 
affections  and  agrees  to  marry  an  individual  about  whose 
antecedents  that  woman  had  not  curiosity  enough  to  inquire. 
His  sons  resided  in  the  same  community.  A  man  probably  the 
most  prominent  upon  the  Pacific  coast — at  least  the  most 
prominent  member  of  his  profession — and  better  known  by 
reputation  than  any  man  in  Nevada,  devoting  all  his  attention, 
according  to  this  lady's  accounts,  to  her.  He  enlisted  her 
sjrmpathies  and  she  says  engaged  her  affections  to  him,  agree- 
ing to  get  married  to  a  man  of  whom  she  knew  nothing,  about 
whom  she  never  made  an  inquiry  as  to  whether  he  was 
married  or  unmarried,  to  settle  in  her  own  mind  whether  he 
was  in  a  condition  to  marry  or  not.  Tracing  it  from  that  one 
point — tracing  her  whole  connection  with  this  man  from  that 
time  down  to  the  time  when  this  cloud  came  over  her  brow 
and  when  she  heard  the  voice  of  the  widow  of  her  victim  at 
the  time  she  fired  the  pistol — all  establish  the  general  proposi- 
tion that  her  whole  story  has  been  made  out  of  full  cloth  with 
a  view  of  having  it  to  protect  her  on  this,  the  most  important 
period  of  her  life. 

You  are  expected  by  this  woman  to  believe  her  whole  story 
and  upon  the  basis  of  that  belief  to  release  her  from  this 
trial  into  which  her  bad  actions  have  gotten  her.  Why,  there 
is  not  a  motive  in  the  world  that  could  possibly  actuate  a 
human  being  but  was  in  active  play  when  this  defendant 
was  testifying  in  her  own  behalf.  There  never  was  that 
human  being  born  of  woman  but  would  falsify  the  truth  to 
any  extent  when  her  life  and  liberty  was  in  the  one  scale 
and  falsehood  in  the  other.  Do  you  suppose  that  an  indi- 
vidual placed  in  the  position  of  the  defendant  would  hesitate 
for  a  single  moment  to  pile  falsehood  upon  falsehood  until 
it  o'ertopped  itself  if  she  thought  that  by  those  falsehoods 
she  could  relieve  herself  from  the  responsibility  into  which 
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her  crimes  had  gotten  her  ?  The  man  who  thinks  that  thinks 
contrary  to  the  experience  and  wisdom  of  the  world. 

Why  did  this  woman  carry  a  pistol  at  all?  Was  she  ever 
offended  by  any  human  being?  Was  she  ever  placed  in  a 
position  where  it  was  necessary  for  her  to  use  a  pistol 
mechanically?  Is  there  any  evidence  that  upon  any  occasion 
in  any  part  of  the  world  that  she  has  visited,  that  it  was 
necessary  either  to  protect  her  own  person  or  her  own  honor 
against  any  vulgar  aggressor,  that  it  was  necessary  for  her 
to  have  a  pistol  for  that  purpose?  If  we  are  to  accept  her 
statement  except  when  she  fired  at  J\Ir.  Crittenden  down 
stairs  one  evening,  no  necessity  in  any  way  existed  for  her 
to  have  about  her  person  a  pistol. 

We  have  her  in  the  possession  of  this  deadly  weapon  on 
the  day  of  the  shooting;  we  have  the  emplojonent  of  the 
carriage-man ;  we  have  her  going  to  the  boat ;  we  have  her 
waiting  until  the  boat  is  returning  to  San  Francisco;  we 
have  her  deliberately  walking  up  to  ]\'Ir.  Crittenden  and 
shooting  him  down  and  then  retiring  into  the  recess  of  the 
cabin  and  after  the  expiration  of  five  or  six  minutes,  when 
she  is  discovered  by  the  son  of  ]\Ir.  Crittenden,  we  find  her 
entirely  free  from  any  of  those  idiosyncracies  or  peculiari- 
ties testified  to  by  these  physicians.  We  find  her  then  and 
there  accosted  in  the  presence  of  a  large  number  of  persons 
as  being  the  author  of  this  killing.  We  find  her  not  alone 
acknowledging  the  act  of  blood  but  gi^dng  a  reason  for  it, 
which  at  once  dissipates  all  theories  adduced  by  the  dis- 
tinguished physicians  who  have  testified  in  her  behalf. 

When  accosted,  accused,  detected,  arrested,  this  woman 
whose  reason  has  been  dethroned,  who  was  as  crazy  as  crazy 
could  make  her,  stands  up  and  deliberately  and  coolly  states 
that  she  did  the  act  and  was  glad  of  it;  and  the  reason 
she  gave  which  places  the  question  of  her  insanity  entirely 
out  of  sight — the  reason  that  she  gave  was  precisely  the 
kind  of  reason  any  one  would  give  who  had  his  senses.  It 
was  done  by  the  reason  of  the  fact  that  he,  'Mr.  Crittenden, 
had  ruined  herself  and  daughter. 

Gentlemen,  there  may  be  a  possibility  that  this  woman,  as 
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in  the  ease  of  Mr.  Cole,  quoted  by  the  counsel  yesterday, 
was  entirely  sane  and  conscious  immediately  before  the 
puUing  of  the  trigger  and  sane  and  conscious  immediately 
after  it  had  been  pulled,  but  at  that  exact  infinitessimal 
period  of  time,  the  fractional  part  of  a  second,  she  was 
insane.  There  is  a  possibility  within  the  range  of  history  or 
if  not  history  there  is  a  possibility  within  the  range  of  the 
human  mind,  where  a  person  as  in  the  case  of  lightning,  has 
been  struck  dead  upon  the  instant.  But  it  is  asked  of  you 
in  the  face  of  the  testimony  here  to  indorse  what  might  not 
be  improperly  called  an  absolute  absurdity.  Our  statute 
implies,  and  supposes  and  presumes,  that  everybody  charged 
with  the  commission  of  a  crime  is  sane,  and  to  show  that 
it  is  otherwise  is  for  the  defense  to  prove. 

(Mr.  Byrne  reads  from  the  case  of  Rodgers,  also  reads  People 
V.  Myers.) 

Mr.  Byrne:  Do  you  object  to  my  reading  any  authority  except 
those  which  I  have  given,  you  notice  of? 

Mr.  Cook:    Most  certainly. 

Mr.  Byrne:  Oh,  that  won't  do.  Judge  Campbell  referred  to  a 
large  number  of  authorities  that  he  did  not  read. 

Mr.  Quint:  There  were  only  two  books  referred  to  in  the  open- 
ing of  Judge  Campbell;  one  the  case  of  Abner  Rodgers,  and  the  other 
People  V.  Myers. 

Mr.  Byrne:  I  will  call  your  attention  to  what  is  considered  the 
ablest  essay  on  this  subject,  written  in  the  nineteenth  century. 
It  is  Bucknell  on  lunacy. 

Mr.  Cook:  I  object  to  the  reading  of  the  book.  It  was  not  re- 
ferred to  in  the  first  place  and  it  is  not  competent  to  be  used  at  all. 

The  Cotjrt:  It  is  impossible,  Mr.  Byrne,  to  allow  this  to  be  read 
under  our  rule.  You  should  have  furnished  then  the  authority 
in  the  opening,  but  this  book  was  not  referred  to.  The  rule  is 
that  you  must  furnish  all  the  authorities  you  rely  upon — to  the 
defense  in  the  opening  argument  for  the  prosecution— any  authori- 
ties not  referred  to  in  the  trial  proper. 

Mr.  Byrne:  Does  you  Honor  state  the  prosecution  has  no  right 
to  refer  to  any  of  the  medical  authorities? 

The  Cotjbt:  I  have  not  said  so.  I  say  it  has  been  decided  that 
you  must  furnish  your  authorities  on  your  opening,  and  unless  you 
did  so  you  can  not  read  them. 

Mr.  Byrne:  Judge  Campbell  referred  to  the  American  Law  Re- 
view of  April,  1871,  and  I  will  take  the  liberty  of  referring  to  it 
again. 

Mr.  Cook:    I  object  to  the  reading  of  this. 
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The  Coukt:  I  overrule  the  objection  on  the  ground  that  this 
otherwise  would  exclude  every  text  book  known  to  the  law. 

{Mr.  Byrne  reads  from.  American  Law  Review,  April,  1871,  p. 
489.) 

I  now  call  your  attention,  as  your  Honor  has  decided  that  I  can- 
not read  these  cases  for  the  reasons  given,  I  now  call  the  atten- 
tion of  the  Court  and  the  jury,  as  a  part  of  my  own  argument,  to 
the  opinions  of  Lord  Brougham. 

Mr.  Cook:  That  I  shall  object  to;  it  has  not  been  placed  in  my 
hands  to  comment  upon.    I  object  to  the  opinions  of  Lord  Brougham. 

Mr.  Byrne:  I  propose  to  make  it  a  part  of  my  argument  in  ref- 
erence to  these  doctors.  The  defense  certainly  have  no  more  right 
to  deny  me  to  read  this  volume  than  to  deny  me  the  right  to  read 
a  description  of  Don  Juan  by  Lord  Byron.  Mr.  Quint  endeavored 
to  institute  a  comparison  between  Lord  Byron  and  his  murdered 
victim  of  the  defendant.  I  do  not  deny  that  they  had  a  right  to  do 
that,  in  that  poetical  manner  and  style,  reading  a  broken  passage 
as  they  did,  and  which  they  must  have  done  with  the  intent  to 
produce  some  effect.  Then,  I  say,  I  have  the  same  right  to  take  the 
opinions  of  a  man  who  was  once  Lord  Chancellor  of  England,  and 
read  them. 

The  Court:  Mr.  Quint,  in  reading  any  authorities  he  may  have 
read,  came  within  the  rule,  because  in  reading  them  he  gave  you 
notice  of  them;  but  if  you  have  not  referred  to  your  authorities, 
you  have  given  them  no  notice,  and  you  are  not  within  the  rule. 

Mr.  Campbell:  The  question  is  as  to  the  right  of  the  counsel 
to  hold  a  book  before  his  eyes  and  state  something  that  is  in  it  as 
expressing  his  ideas.  If  the  rule  contended  for  by  Mr.  Cook  is  to 
be  carried  to  the  length  to  which  it  seems  to  be  proposed  now  to 
carry  it,  it  would  shut  off  all  use  of  the  ideas  of  other  persons  in 
a  speech.  Suppose  an  idea  is  advanced  by  the  counsel  on  the  other 
side  and  I  have  read  something  which  I  believe  would  be  a  com- 
plete answer  to  it  In  Bacon's  works  or  in  the  Bible  or  in  Shake- 
speare, have  I  not  a  right  to  quote  it  as  expressing  my  idea?  I  think 
this  reasoning  is  unsound  and  I  propose  to  read  from  some  writer 
adopting  as  my  own  what  has  emanated  from  one  of  the  great 
minds  of  the  age.  Now  can  it  be  said  that  I  am  prevented  from 
so  doing?  I  may  quote  any  author  I  suppose,  adopting  his  lan- 
guage as  my  own;  I  do  not  read  it  as  an  authority  by  which  the 
Court  and  jury  are  bound,  but  I  merely  read  it  as  my  own  views. 
I  submit  there  is  no  rule  on  earth  which  prohibits  that. 

The  Couet:  I  will  allow  you,  Mr.  Byrne,  to  read  from  any 
books  not  of  a  legal  character,  or  that  do  not  express  any  opinion 
in  regard  to  insanity. 

Mr.  Cook:  Poetry  we  shall  not  object  to;  Mr.  Byrne  may  read 
Pollock's  "Course  of  Time"  as  long  as  he  pleases. 

Mr.  Byrne:  I  propose  to  read  as  a  part  of  my  argument  Lord 
Brougham's  opinions  upon  the  subject  of  doctors,  in  the  second  vol- 
ume of  his  miscellaneous  writings:  "Opinions  of  Lord  Brougham 
Upon  Politics,  Law,  Science,  Education,  Literature,  etc."     I  adopt 
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what  I  propose  to  read  as  my  own  opinion  and  I  propose  to  give  it 
to  the  Court  and  jury  in  this  way. 

Mr.  Cook:  If  your  Honor  please,  the  counsel  might  take  a  law 
book  and  do  the  same  thing.  This  is  a  portion  of  Lord  Brougham's 
opinion  as  derived  from  various  decisions  he  has  made. 

Mr.  Camphell:  I  submit  that  there  has  never  been  a  case  in 
which  it  has  been  held  that  counsel  could  not  read  from  any  writer 
a  quotation  as  expressing  his  views. 

The  Coubt:  I  will  conjane  you,  Mr.  Byrne,  to  the  rule  that  you 
shall  not  read  anything  in  the  way  of  legal  authorities  or  relating 
to  opinions  upon  the  subject  of  insanity,  unless  the  defense  have 
heretofore  referred  to  it. 

Mr.  Byrne:  It  was  my  intention,  gentlemen,  to  have 
called  your  attention  to  what  many  of  the  distinguished, 
able  and  acknowledged  head;^  of  the  medical  profession  have 
said  upon  the  subject  of  insanity.  But  owing  to  a  rigid, 
cold,  inexorable  rule,  his  Honor  upon  the  bench  has  excluded 
those  authors  from  your  consideration.  I  wished  to  do  this 
for  a  double  reason;  first  to  show  you  what  the  experienced 
wisdom  of  the  world  has  said  on  the  subject  of  insanity; 
what  the  combined  wisdom  and  experience  of  the  world, 
certainly  in  that  department,  has  said  in  regard  to  the 
responsibility  of  criminals  in  the  commission  of  public 
offenses;  and  lastly  I  wanted  to  show  how  far  Dr.  Trask 
has  penetrated  into  the  recesses  of  science  when  he  tells  you, 
as  he  has  on  the  stand,  that  the  acknowledged  head  of  the 
medical  profession  in  the  science  of  medicine  in  America  is 
regarded  by  him  as  out  of  date.  But  these  are  all  ruled 
out  and  being  ruled  out  I  am  compelled  to  proceed  in  a 
very  desultory  manner  to  the  consideration  of  this  evidence. 

Who  is  the  defendant  at  the  bar?  This  dulcet  creature 
that  has  been  painted  to  you?  Who  is  the  person  who,  at 
the  age  of  24  or  25  years,  when  she  met  Mr.  Crittenden 
was  pure  as  the  snow  that  hangs  on  Diana's  temple?  This 
unsophisticated  creature,  impervious  to  any  corrupting  im- 
pressions from  the  want  of  experience  and  from  the  want  of 
age?  We  find  that  at  this  period  she  was  a  thrice-told  widow. 
At  that  time  she  had  had  the  benefit  of  three  husbands — two 
under  ground  and  one  living  from  whom  she  had  never  been 
divorced.     Is  that  the  kind  of  lady  that  the  wiles  of  the 
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seducer  would  be  likely  to  aecomplisli  anything  with?  Is  it 
to  that  kind  of  an  inexperienced  girl,  scarcely  out  of  her 
tender  years,  that  a  man  of  Mr.  Crittenden's  character,  and 
tone,  and  position,  professionally  and  socially,  would  bend 
his  energies,  his  hopes  and  dreams,  to  accomplish  her  ruin? 
Or  was  she,  on  the  other  hand,  one  who  in  her  career  of 
matrimonial  bliss,  and  from  her  knowledge  of  men,  from  her 
vast  experience  in  the  character  of  a  wife,  who  was  just 
the  woman,  as  evinced  by  her  talent  upon  that  stand,  to 
seduce  the  de^dl  from  the  path  of  virtue,  if  he  ever  trod  that 
path? 

We  have  her  own  story  that  with  her  first  husband  she 
resided  for  a  year,  when  he  died;  that  she  then  wedded  her 
second  husband,  who  it  seemed  was  in  the  habit  of  practising 
target  practice  at  her  when  she  was  lying  in  bed,  with 
pistols,  and  that  he  found  it  necessary  to  commence  pro- 
ceedings against  her  for  a  divorce;  that  her  third  husband, 
from  some  cause  unknown  to  me,  and  I  presume  unknown 
to  you,  found  it  necessary  to  send  himself  before  the  ever- 
judging  God  by  blowing  his  brains  out  in  the  city  of  San 
Francisco.  And  yet,  with  that  experience,  an  adventuress 
in  this  country,  pursuing,  if  you  please,  the  even  tenor  of 
her  way,  she  finds  this  man  Crittenden,  isolated  in  a  region 
of  country  sparsely  populated,  a  man  of  renown,  a  man  of 
character,  a  man  of  great  professional  learning  and  expe- 
rience— a  man  whom  we  find  in  the  possession  of  wealth, 
which  would  seem  to  you  fabulous  if  I  were  to  name  it  to 
you ;  we  find  that  woman  employing  all  the  wiles  that  women 
are  capable  of  when  they  seek  to  accomplish  the  end  they 
design;  we  find  that  woman  winding  herself  around  his 
affections,  and  his  feelings,  and  everything  of  that  kind,  like 
the  ivy  around  the  oak,  and,  like  grandmother  Eve,  giving 
him  that  bitter,  galling  fruit 

"Which  brought  death  into  the  world. 
And  all  our  woe  and  loss  of  Eden." 

If  there  has  been  any  seduction  in  this  case,  gentlemen, 
there  the  seducer  sits  in  that  chair,  and  not  the  unfortunate 
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wreteh  whom  she  has  sent  before  his  God  thus  untimely. 
Tell  me  about  men  seducing  a  woman  of  her  experience,  that 
they  can  invade  the  sanctity  of  their  virtue  and  accomplish 
the  destruction  of  their  sentiments,  can  play  with  their 
affections  like  the  wind.  The  age  of  Mr,  Crittenden  forbids 
it.  His  position  in  society  ignores  it,  but  like  all  human 
beings  of  his  sex,  whether  old  or  young,  finding  himself  in 
the  presence  of  one  whose  every  fascination  spoke  of  death 
to  a  human  being — she,  with  a  full  knowledge  of  his  immense 
wealth,  of  his  professional  and  social  standing,  wound  herself 
around  him,  and  never  left  the  man  until  she  left  him  in 
his  grave. 

Eemove  the  romance  and  poetry  that  have  been  thrown 
over  this  transaction;  rob  her  of  her  sex;  take  away  that 
great  shield  that  protects  her,  and  this  is  nothing  but  a 
simple  question  of  cold-blooded  assassination.  Because  the 
man  would  not  desert  his  God;  would  not  let  his  family,  his 
children  and  grand- children  be  thrown  upon  the  cold  charity 
of  a  still  colder  world;  would  not  listen  to  the  most  atrocious 
sentiments  ever  uttered  in  a  court  of  justice  in  any  Christian 
country  in  the  world;  would  not  do  that  which  would  con- 
sign him  to  the  very  lowest  of  low  depths;  would  not  sacri- 
fice character,  social  position,  professional  position,  and 
everything  that  makes  life  valuable  and  honorable  to  a  man ; 
because  he  would  not  do  this,  strikes  him  to  the  earth,  and 
in  the  manner  which  you  heard  testified  here  the  other  day. 

Yet  the  counsel  asks,  "What  motive  had  this  woman  to 
do  that?"  He  says  she  had  made  a  fortune  which  placed 
her  beyond  the  possibility  of  want.  She  was  without  a 
friend  in  the  world  except  Mr.  Crittenden,  and  without 
position.  But  women  of  that  kind  have  a  motive.  If  she 
could,  by  any  means  in  the  world,  by  any  means  of  leger- 
demain which  peculiarly  belongs  to  her  sex,  with  fortune 
at  her  back,  form  an  alliance  with  a  man  of  such  distin- 
guished character,  she  would  have  mounted  to  the  very 
height  of  her  ambition.  Failing  which,  she  murdered  this 
man.  "Whatever  feelings  she  might  have  entertained  towards 
Mr.  Crittenden,  the  moment  she  found  herself  deceived;  the 
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moment  she  discovered  there  was  no  possibility  within  the 
range  of  circumstances  by  which  she  could  ally  herself  with 
this  man,  she  shot  him  to  the  earth.     That  is  the  motive ;  for 

"Earth  hath  no  rage  like  love  to  hatred  turned, 
Hell  hath  no  fury  like  a  woman  scorned." 

It  was  the  fact  that  she  was  being  scorned,  repudiated, 
driven  away,  her  hope  forever  blasted,  the  true  and  trustful 
wife  returning  to  the  country;  the  fact  that  the  man  had 
seen  the  error  of  his  way,  and  was .  about,  at  the  age  of 
nearly  sixty  to  commence  a  new  life,  that  he  might  be  an 
ornament  to  society  and  endear  himself  to  the  love  and 
respect  of  his  children  and  grand-children.  When  she  found 
that  her  game  was  up  and  that  all  hope  was  gone,  that  she 
had  no  longer  any  chance  of  the  realization  of  her  ambition, 
then  it  was  that  she  prepared  herself — fully  equipped  at 
every  point — and  marched  down  coolly,  deliberately  and  with 
malice  aforethought,  and  shot  dead  the  individual  towards 
whom  she  had  betrayed  in  her  testimony  so  much  affection 
and  so  much  love. 

That  is  the  story,  stripped,  as  I  said  a  moment  ago,  of 
all  the  surroundings  that  really  have  nothing  to  do  with  it. 
These  letters  that  have  inscribed  themselves  upon  the  litera- 
ture of  the  country,  by  the  side  of  which  the  objectionable 
parts  of  the  Confessions  of  Rousseau  would  be  biblical,  and 
the  lives  of  the  burning  Sappho  would  be  an  ornament,  have 
nothing  to  do  with  it.  There  is  not,  in  the  whole  range  of 
English  literature,  or  literature  published  in  the  English 
language,  no  matter  how  objectionable  it  may  be  to  the  more 
cultivated  and  more  refined — there  is  nothing  to  be  found 
in  the  Monk  of  Matthew  Lewis  equal  in  human  depravity,  or 
so  well  calculated  to  destroy  the  youthful  mind,  to  fill  up  the 
imagination  with  images  of  moral  pollution  that  must  neces- 
sarily arise  in  the  mind,  as  these  letters.  No  cultivated  man 
has  heard  them  read  but  has  experienced  a  feeling  of  disgust. 
There  is  nothing  in  the  range  of  literature  like  them — why, 
even  Little's  poems  themselves  would  ornament  the  literature 
of  this   country  compared   with  these   letters.     You   heard 
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many  of  them  read,  containing  sentences,  I  venntre  to  say, 
that  no  respectable  man  among  you  would  permit  to  be  read 
by  his  wife  or  his  children.  And  these  are  some  of  the 
arguments  that  have  been  advanced  by  virtue  of  the  intro- 
duction of  those  letters  which  were  forced  upon  your  hearing 
by  the  defendant  at  the  bar,  and  upon  your  inspection. 
These  are  some  of  those  peculiar,  erotic  productions  which 
are  presented  here— an  insult  to  the  refinement  and  intelli- 
gence and  morality  of  the  age. 

Nobody  stands  here,  upon  the  part  of  the  prosecution,  to 
justify  or  even  palliate  the  conduct  of  Mr.  Crittenden.  If 
public  opinion  is  to  be  taken  for  anything,  we  have  been 
trying  Mr.  Crittenden  instead  of  Mrs.  Fair. 

Not  content  with  advancing  ideas  which  sap  the  founda- 
tions of  your  entire  system,  legal  and  moral,  we  have  an 
advocate  who,  in  the  ardor  and  enthusiasm  of  his  cause, 
declares  to  you  his  conviction  that  she  was  an  angel  in  the 
hands  of  God  to  go  and  sacrifice  this  man.  Such  sentiments 
were  never  before  uttered  or  taught  in  any  system  of 
morality,  religion  or  philosophy  ever  known  in  this  world. 
You  could  not  find  a  parallel  for  them  among  the  followers 
of  Mohammed  or  Brigham  Young.  And  you  are  asked,  as 
sensible,  prudent,  deliberate,  well-minded,  honest  men,  to 
indorse  this  doctrine  by  the  release  of  this  defendant,  and 
by  that  indorsement  let  these  opinions  permeate  the  com- 
munity in  which  you  have  your  wives  and  your  children  are 
growing  up.  Gentlemen,  with  all  due  deference  to  his  Honor 
on  the  bench,  and  to  the  many  distinguished  and  eminent 
gentlemen  who  have  been  in  this  court-room  during  the 
trial,  I  shall  be  only  declaring  the  judgment  of  many  who 
have  been  in  attendance  here,  when  I  say  that  the  defendant 
at  the  bar  has  shown  herself  the  greatest  man  that  ever 
entered  this  court-room.  Why,  gentlemen,  there  was  nothing 
that  would  "phaze"  her  on  the  stand.  She  sat  there  per- 
fectly self-possessed,  a  complete  embodiment  of  intellect,  able 
to  construct  her  answers  with  a  force  and  persuasion  that 
Corinne  could  not  have  surpassed.  I  say  it  is  a  libel  on  her 
intelligence,  it  is  a  slander  upon  her  intellect,  to  say  that 
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she  is  or  was  insane.  I  could  not  help  but  think  that  if  I 
could  have  obtained  a  fair  look  at  her  countenance,  at  times 
I  would  find  her  smiling  at  the  ingenuity  of  her  counsel  in 
building  up  their  theory  between  her  and  justice.  Such  a 
flimsy  excuse  as  that  she  at  any  time  in  her  life  was  insane, 
is  a  mockery.  There  is  not  a  particle  of  evidence  here  that 
she  was  at  any  time  insane  prior  to  this  fatal  day.  None  of 
those  clouds  that  overcame  her  at  the  time  of  the  assassina- 
tion had  ever  before  obscured  her  mental  vision.  None  of 
these  singularities,  much  less  crimes  which  insane  persons 
are  in  the  habit  of  committing,  have  been  proved  ever  to 
have  been  committed  by  her  prior  to  this  time.  She  has 
lived  her  life  according  to  her  own  statement,  thirty-two  or 
thirty-three  years,  down  to  the  commission  of  this  fatal  act, 
without  word  or  deed  indicating  that  she  was  not  in  her 
right  mind,  and  able  to  control  her  actions.  Certainly  noth- 
ing of  the  kind  was  observed  at  the  time  of  the  firing  of  the 
pistol.  Her  precision  in  firing  this  postol  was  remarkable. 
In  the  scene  between  Death  and  Sin  at  the  gates  of  hell, 

"She  at  his  heart  did  level  a  deadly  air; 

No  second  shot  her  mortal  hand  intended." 

The  most  expert  of  your  gunners  upon  earth  would  not 
have  accomplished  the  act  more  thoroughly  and  completely 
than  did  this  defendant  when  she  shot  her  victim.  The  lady, 
by  virtue  of  this  act  was  placed  in  the  City  Prison.  When 
she  gets  in  there,  Dr.  Trask  is  called,  and  makes  a  very 
slight  examination,  but  upon  that  he  declares  she  is  not 
insane.  A  man  of  his  vast  experience,  a  man  who  was 
capable  and  bold  enough  and  fearless  enough  to  declare  the 
ablest  of  all  American  writers  on  this  subject  to  be  out  of 
date,  does  not  hestitate  then  to  pronounce  her  insanity  a 
sham.  That  was  his  opinion  up  to  the  time  when  he  became 
the  retained  physician  of  this  woman;  then,  he  changes  his 
opinion.  But  in  one  thing  he  does  not  change.  It  is  his 
constant  devotion  to  her  down  to  this  hour. 

We  have  a  lady  here  of  the  name  of  Mrs.  Morris  who  is 
a  friend  of   Dr.   Lyford's.     In  some  way  he   found   and 


410  ^V.    AMERICAN  STATE  TRIALS. 

brought  this  lady  down  there  as  the  nurse  of  Mrs.  Fair  and 
upon  the  stand  here  by  the  magic  of  some  question  she  is 
transformed  into  an  expert  on  insanity.  The  only  two  per- 
sons she  ever  attended  was  for  a  short  time  a  lady  who  was 
insane  and  her  husband  who  had  been  insane  for  eight 
years.  Now  if  that  woman  talked  to  her  husband  half  as 
much  as  she  talked  in  this  court  room  it  is  a  great  wonder 
that  he  did  not  die  in  the  first  instance,  instead  of  becoming 
insane.  You  heard  her  testimony;  these  were  the  only  two 
persons  she  had  attended  who  had  any  affection  of  the  mind 
or  intellect,  yet  this  lady  takes  the  stand  coolly,  and  tells 
you  in  the  most  dramatic  style  the  story  of  this  defendant's 
madness.  She  tells  you  that  her  strength  was  supernatural, 
that  she  never  slept,  that  she  never  ate,  in  fact  that  she 
was  a  specimen  of  living  death.  You  are  asked  to  adopt 
her  statements  added  to  some  other  testimony  and  upon  it 
you  are  to  declare  this  defendant  not  to  be  a  proper  subject 
of  punishment,  for  the  reason  that  at  the  time  of  the  shoot- 
ing she  was  insane — for  the  reason  which  they  assume  upon 
such  testimony  that  at  the  time  of  such  shooting  she  was 
non-volitional. 

I  hardly  think  she  was  a  woman  of  that  discernment,  of 
that  penetration  that  could  read  the  mind  of  the  defendant, 
whose  powers  of  simulation  were  great,  as  you  always  see 
with  those  who  exercise  that  peculiar  power  upon  the  stage 
where  she  has  figured.  You  will  see  it  illustrated  there  and 
in  a  thousand  and  one  ways  in  your  ordinary  life.  You  see 
"King  Lear"  so  enacted  that  it  becomes  a  question  of 
extreme  doubt  whether  the  man  assuming  the  part  is  really 
deranged  or  pretending  insanity;  and  unless  the  spectator  is 
familiar  with  the  scene  or  very  discerning  and  knows  that 
he  is  in  a  theater,  he  may  be  and  is  at  times,  unable  to 
distinguish  between  the  individual  impersonating  the  char- 
acter in  the  play  or  a  real  individual  who  is  insane.  That 
suggests  to  my  mind  a  celebrated  incident  related  in  "Tom 
Jones"  where  certain  persons  have  returned  from  the  theater 
having  witnessed  the  acting  of  the  great  Garrick.  One 
inquired  how  the  others  liked  the  performance.     The  reply 
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of  another  is  ''The  King  is  the  man  for  my  money."  Says 
another,  ''The  King  was  very  well  played,  but  did  you  see 
Garrick?  Did  you  notice  Garrick?  Anybody  could  act  like 
Garrick,"  was  the  reply,  "because  he  acted  like  a  crazy 
man.  I  did  not  know  whether  he  was  crazy  or  not."  That 
is  one  of  the  instances  of  perfect  simulation. 

No  doubt  you  have  all  read  and  seen  the  tragedy  of 
"Hamlet."  It  is  when  the  players  are  acting  a  mock  per- 
formance, describing  scenes  which  have  been  written  by 
Hamlet  himself  depicting  the  murder  of  his  father  by  his 
uncle;  and  when  Hamlet,  the  scholar,  the  student — ^the  man 
of  the  world,  witnesses  the  acting  of  the  play  as  it  is 
rehearsed  before  him  by  the  performers,  when  he  witnesses 
the  weeping  of  the  player  for  Hecuba  he  exclaims: 

"Is  it  not  monstrous  that  this  player  here, 
But  in  a  fiction,  in  a  dream  of  passion. 
Could  force  his  soul  so  to  his  own  conceit, 
That  from  her  working  all  his  visage  wann'd; 
Tears  in  his  eyes,  distraction  in  's  aspect; 
A  broken  voice,  and  his  whole  function  suiting 
With  forms  for  his  conceit?     And  all  for  nothing! 
For  Hecuba!" 

The  capacity  of  imitating,  of  simulating  passion  or  sorrow, 
was  so  powerful  that  even  with  Hamlet  it  brought  forth  an 
expression  of  amazement,  or  a  soliloquy  of  wonder.  Hamlet, 
the  scholar,  the  student,  exclaimed : 

"What's  he  to  Hecuba,  or  Hecuba  to  him, 
That  he  should  weep  for  her?" 

Here  was  a  perfect  illustration  of  his  power  of  simulation. 
Is  it  wonderful  then  that  this  woman  with  all  her  experience, 
her  discrimination,  and  her  knowledge  of  the  world,  and  in 
the  possession  of  all  her  faculties,  knowing  that  she  had 
great  objects  to  subserve,  should  be  able  to  put  on  this 
mock  character  and  play  it  as  well  for  the  time  being, 
probably,  as  any  great  performer  you  ever  saw  upon  the 
stage  so  as  to  deceive  even  the  medical  experts  who  have 
been  before  youf  And  you  will  remember,  gentlemen,  that 
she  was  at  one  time  upon  the  stage  herself. 
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In  the  city  prison  she  is  visited  by  Dr.  Trask  who  is,  as 
lie  at  that  time  states,  under  the  impression  that  she  is 
shamming  insanity.  I  am  inclined  to  think  that  Dr.  Trask 
must  have  been  mesmerized  by  the  defendant.  Here  is  an 
old  lady  who  has  been  connected  with  the  State  Insane 
Hospital  for  some  two  years  and  a  half  or  three  years  and 
so  far  as  mere  experience  is  concerned,  is  infinitely  superior 
to  any  of  the  doctors  who  have  testified  in  this  case  because 
I  suppose  she  has  attended  more  insane  women — ^that  having 
been  her  department  there — than  all  these  doctors  put  to- 
gether. She  is  ig-nored  however  and  not  permitted  to  state 
facts  as  an  expert  as  Mrs.  Morris  has  been,  who  had  only 
attended  a  crazy  husband  and  one  insane  lady  for  a  week 
or  two.  They  bring  Mrs.  Morris  here  and  put  her  on  the 
stand  and  she  is  to  be  regarded  by  you  as  comme  il  faut 
upon  that  whole  subject.  This  lady,  Mrs.  Kelly,  tells  you 
that  she  was  in  defendant's  room  three  or  four  times  a  day 
during  the  whole  period  she  was  in  the  county  jail,  from 
some  time  in  November  down  to  the  time  Mrs.  Kelly  testified 
and  she  teUs  you  that  I\Irs.  Fair,  never  during  that  time,  in 
any  manner,  form  or  shape  indicated  by  act  or  indicated  by 
word  or  in  any  way  exhibited  anything  that  approximated 
to  insanity.  She  says  she  always  saw  her  with  newspapers 
before  her;  that  sometimes  the  little  child  was  there,  her 
daughter,  and  sometimes  her  mother  and  sometimes  her 
doctor,  but  during  the  whole  period  of  time  she  was  in  the 
county  jail  there  was  nothing  she  saw  that  seemed  to  assimi- 
late to  insanity  on  the  part  of  Mrs.  Fair,  or  anything  else 
except  that  she  was  a  well  conducted  woman.  This  witness 
was  the  matron  of  the  jail,  having  no  interest  in  this  trans- 
action. She  exhibited  great  ignorance  on  that  point  par- 
ticularly— she  did  not  even  know  me.  She  never  saw  any 
acts  out  of  which  you  could  carve  this  insanity,  saw  noth- 
ing and  heard  nothing.  Yet  Dr.  Trask  goes  upon  the  stand 
and  from  the  terrible  description  he  gives  of  this  woman, 
added  to  her  condition  from  the  time  she  left  the  city 
prison  till  this  time,  he  comes  to  the  conclusion  that  when 
she  was  there  she  was  nearly  as  much  insane  as  she  was  at 


LAURA  D.  FAIR.  4]  3 


the  time  she  fired  the  pistol.  One  indication  of  her  insanity 
he  says  was  that  she  would  not  eat  the  meat  and  drink  the 
water  of  the  county  jail;  I  think  she  was  very  sane  in  that. 

When  a  gentleman  of  experience  and  character  and  of  all 
the  pretensions  of  Dr.  Trask  comes  into  a  court  of  justice 
and  seeks  to  throw  himself  as  a  shield  between  a  violator  of 
the  law  and  its  just  administration,  he  should  not  be  treated 
with  any  more  regard  than  any  other  witness.  If  the 
theories  advanced  by  Dr.  Trask  are  correct  there  is  no  safety 
in  the  community,  but  the  whole  system  of  your  jurispru- 
dence will  prove  a  mockery  and  your  trials  by  jury  a  de- 
lusion and  a  snare.  "What  safety  is  there  for  human  life  if 
Dr.  Trask  is  correct?  Why,  the  judges  of  your  courts  and 
your  juries  would  not  be  necessary.  Why  not  select  some 
of  those  desciples  of  Esculapius  or  Hypocrates,  what  ever 
they  are  called,  and  make  them  pensioned  officers  of  the 
government  and  appoint  three  or  six  or  nine  of  them  as  the 
case  may  be,  to  pass  upon  these  questions.  Why  not  wipe 
out  your  system  of  jury  trials  and  the  administration  of 
justice,  abandon  your  judiciary  and  let  these  learned  doctors 
of  madness  or  sanity  pass  upon  all  these  questions?  That 
would  be  the  only  thing  to  do,  because  if  this  doctor  can 
step  into  Court  here  and  upon  their  ipse  dixit  the  jury  are 
to  decide,  why  the  thing  would  become  ridiculous  in  the 
eyes  of  the  world  and  therefore  the  whole  matter  of  the 
judiciary  system  would  be  destroyed  at  once  and  obliterated 
from  the  law  books.  You  should  not  have  a  jury  or  a 
judge  but  you  should  have  a  standing  commission  or  com- 
mittee of  doctors  upon  a  salary  and  whenever  a  person  is 
accused  of  a  crime,  you  should  bring  him  in  to  some  place — 
you  could  not  call  it  a  court  room — ^and  let  that  commission 
pass  upon  the  subject;  because  the  practical  workings  and 
teachings  of  the  doctrines  of  Dr.  Trask  as  put  forth  are 
that  no  human  being  on  earth  is  properly  a  subject  of  pun- 
ishment ;  and  especially  they  are  not  in  eases  of  blood-letting 
or  homicide. 

There  is  another  point  that  the  Doctor  makes  as  one  of 
the  pretexts  of  this  insanity.     He  says  that  this  woman  was 
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afflicted  with  insomnia,  which,  I  believe,  means  sleeplessness. 
Why  should  she  not  be  sleepless?  Had  not  she  murdered 
sleep?  How  could  she  sleep?  Why,  gentlemen,  in  this  wide 
world  she  could  not  have  found  a  lounge  upon  which  she 
could  rest  her  wearied  limbs.    That 

"Sleep,  that  knits  up  ttie  raveled  sleeve  of  care. 
The  death  of  each  day's  life,  sore  labor's  bath. 
Balm  of  hurt  minds,  great  nature's  second  curse. 
Chief  nourisher  of  life's  feast," 

she  can  never  feel  again  on  earth. 

"Macbeth  hath  murdered  sleep.' 
"Glamis  hath  murdered  sleep;   and  therefore  Cawdor 
Shall  sleep  no  more;  Macbeth  shall  sleep  no  more." 

Insomnia!  "Shadows  tonight  have  struck  more  terror  to 
the  soul  of  Richard  than  can  the  substance  of  ten  thousand 
men,  armed  all  in  proof  and  led  by  shallow  Richmond. ' '  No 
sleep !  The  great  God  of  Nature  has  fixed  it  as  one  of  his 
penalties,  attached  to  one  who  sheds  unjustly  the  blood  of 
a  fellow  being.  No  Sleep!  Why  even  when  physically 
considered  alone  her  nervous  system  must  have  been  shaken 
to  the  very  center.  No  sleep!  Why,  she  must  have  been 
the  incarnation  of  inhumanity  trebled  if  she  could  sleep  after 
such  an  act  as  that.  Did  not  the  ghost  of  the  murdered 
Banquo  rise  up  before  her  eyes?  Was  he  not  there  day 
and  night  in  every  hour  and  in  every  place  shaking  his  gory 
locks  at  her  and  bidding  her  meet  that  doom  which  must 
necessarily  await  her?  Her  dreams  by  night,  her  thoughts 
by  day,  every  element  and  character,  all  her  motives,  feel- 
ings, Joys,  sensations — all  brought  into  active  play  at  the 
very  thought  of  this  terrible  and  bloody  assassination.  Talk 
about  her,  with  all  her  emotional  qualities,  with  all  those 
qualities  that  made  her  to  a  great  extent,  in  the  opinion  of 
one  of  those  learned  doctors  a  very  remarkable  woman — 
was  she  the  woman  to  sleep — sleep  upon  the  very  grave  of 
the  murdered  Crittenden?  Yet  these  doctors,  Lyford  and 
Trask,  give  you  as  an  instance  of  her  insanity,  that  state  of 
what  they  call  insomnia.     Is  it  possible  that  the  learned  pro- 
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fession  that  is  said  to  be  the  curer  of  the  human  body,  while 
religion  is  curer  of  the  divine — one  of  the  body  and  the 
other  of  the  soul — is  it  possible  that  it  can  be  so  prostituted 
that  its  devotees  allow  themselves  to  enter  the  portal  of 
justice  and  become  witnesses  on  behalf  of  one  against  whom 
the  most  damning  facts  have  been  established?  Can  that 
profession  be  thus  prostituted  in  order  to  make  it  a  shield 
between  the  law  and  its  just  victim?  Your  Honor  would 
not  permit  me  to  read  from  Lord  Brougham  upon  that  very 
point  that  I  desired  to  call  the  attention  of  the  Court  and 
jury  to,  in  which  he  inquires  what  right  there  is,  or  what 
the  medical  profession  is,  that  demands  any  more  respect 
than  any  other  vocation  in  life.  Gentlemen,  what  do  they 
know  about  insanity?  There  never  was  a  medical  man  until 
late  in  modern  times  that  ever  wrote  or  probably  ever  knew 
much  about  the  human  mind.  None  of  the  great  philos- 
ophers and  metaphysicians  that  have  ever  treated  upon  the 
subject  of  the  human  intellect  belonged  to  the  medical  pro- 
fession. The  very  principle  of  reasoning,  the  very  theory 
connected  with  the  peculiarities  of  the  human  mind  that  now 
govern  the  world,  emanated  from  another  source,  and  the 
thousand  and  one  great  writers  in  Germany,  in  France,  in 
Italy,  in  England  and  in  the  United  States  that  have  ever 
written  works  worthy  of  the  slightest  attention,  never  were 
physicians.  The  greatest  disquisition  ever  written  upon  the 
subject  of  the  human  mind,  the  book  which  at  this  day, 
certainly,  is  regarded  more  than  any  other,  as  expounding 
the  rules  by  which  the  human  intellect  is  governed  and 
controlled,  in  all  countries,  was  written  by  an  individual  who 
never  was  inside  of  a  drug  shop  and  knew  nothing  of  the 
compounding  of  a  prescription;  and  that  individual  was 
Locke.  He  did  not  belong  to  the  medical  profession.  That 
is  an  inductive  science,  to  say  the  best  of  it,  if  it  be  a 
science,  and  the  individual  of  ordinary  intelligence  sitting 
amidst  a  lot  of  insane  people  in  an  insane  asylum  becomes 
and  is  far  better  qualified  to  deliver  an  opinion  upon  the 
subject  of  insanity  than  any  doctor,  except  where  a  doctor, 
with  perhaps  higher  intelligence,  and  an  equal  opportunity. 
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may  come  before  a  Court  or  jury  for  examination  on  that 
subject.  Therefore,  I  say,  it  is  a  mistaken  view  in  regard  to 
these  physicians,  that  they  are  the  sole  judges  of  insanity. 
The  ablest  writer  in  this  country,  now  long  since  dead,  who 
discussed  these  subjects  connected  with  metaphysics,  never 
had  anything  to  do  with  doctors,  and  that  man  is  the  great 
Edwards,  of  Connecticut,  the  man  who  wrote  a  work  upon 
the  "Will.  Jeremy  Bentham  never  knew  anything  about 
medicine,  except  as  a  mere  matter  of  science— he  might  have 
known  something  in  that  way.  Kant  was  not  a  physician.  I 
might  go  through  a  long  range  of  authors  in  America,  as 
well  as  in  Europe  and  except  here  and  there  one  individual, 
you  would  find  none  who  knew  anything  about  medicine. 
All  the  great  men  in  the  world  who  have  discussed  the 
qualities  of  the  mind  and  explained  the  laws  which  guide  its 
operations,  have  been  men  who  never  were  physicians.  I 
believe  Aristotle  did  keep  a  drug  shop,  but  that  is  about  the 
extent  of  it.  The  great  thinkers  who  have  theorized  upon 
the  human  mind  have  been  unacquainted  with  medicine. 
Therefore,  I  say  that  these  doctors,  whilst  everybody  should 
respect  them  in  the  line  of  their  profession  and  of  their 
practice  yet  when  they  go  within  a  court  room  and  seek  by 
their  abstractions  to  place  a  barrier  between  justice  and  the 
guilty  criminal  who  has  offended  against  the  most  important 
laws  of  God  and  man,  when  they  would  seek  to  divert  the 
stream  of  justice  and  prevent  the  accomplishment  of  those 
just  ends,  in  form  of  penalties  for  the  commission  of  crime, 
which  the  law  has  prescribed,  then  they  ought  not  to  be 
treated  with  any  more  respect  than  any  other  class  of  beings 
who  might  present  themselves  under  similar  circumstances. 
In  view  of  the  various  theories  which  have  been  advanced, 
I  think  we  have  a  right  to  thank  God  that  old  Lavater  is 
out  of  the  world.  A  doctor  is  called  for  the  purpose  of 
testifying  and  he  tells  you  that  he  knows  the  defendant  was 
crazy,  or  subject  to  aberration  of  mind,  by  the  expression  of 
her  eye.  That,  I  believe,  was  Dr.  Deane.  And  the  inference 
you  are  expected  to  draw  from  that  is,  that  she  must  neces- 
sarily have  been  insane  when  she  committed  this  act,  because 
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slie  did  not  look  like  a  woman  who  conld  commit  a  crime 
of  that  kind,  being  entirely  emotional  in  her  character  and 
susceptible  to  sudden  movements,  and  he  based  his  reason  for 
saying  that  upon  the  expression  of  her  eye.  Why,  gentle- 
men, the  defendant  at  the  bar  is  calm,  cool.  If  she  con- 
cluded to  commit  any  act,  her  nerve  and  her  intellect  wonld 
force  her  to  do  it.  It  is  not  the  first  time  in  the  course  of 
human  events  that  women  have  been  charged  with  the  com- 
mission of  public  crimes.  Men  as  able  as  Dr.  Trask  and 
certainly  men  as  able  as  Dr.  Lyford,  have  written  upon  this 
subject.  They  tell  you  what  woman  can  do  if  she  once 
makes  up  her  mind  to  do  it.  A  man  who  has  thought 
deeper  than  Kant,  and  was  a  greater  observer  than  Thack- 
eray or  Dickens,  has  told  you  that  women,  and  Queens,  too, 
when  they  have  concluded  to  perpetrate  an  act  which  to 
the  world  might  look  objectionable,  can  bend  every  nerve 
and  fibre  and  vein  and  artery  to  the  performance  of  the 
terrible  deed,  no  matter  how  terrible  that  deed  might  be. 

"Come,  you  spirits 
That  tend  on  mortal  thoughts,  unsex  me  here; 
And  fill  me  from  the  crown  to  the  toe  top-full 
Of  direst  cruelty!     Make  thick  my  blood. 
Stop  up  the  access  and  passage  to  remorse; 
That  no  compunctious  visitings  of  nature 
Shake  my  fell  purpose,  nor  keep  peace  between 
The  effect  and  it!     Come  to  my  woman's  breast. 
And  take  my  milk  for  gall,  ye  murd'ring  ministers. 
Wherever  in  your  sightless  substances 
Ye  wait  on  nature's  mischief.     Come,  thick  night. 
And  pall  thee  in  the  dunnest  smoke  of  hell. 
That  my  keen  knife  see  not  the  wound  it  makes; 
Nor  heaven  peep  through  the  blanket  of  the  dark, 
To  cry,  'Hold!  hold'!" 

That  is  a  picture  drawn  to  illustrate  the  human  intellect 
in  woman,  by  a  man  equal,  in  my  judgment,  in  knowledge  of 
the  human  mind  to  Dr.  Lyford.  There  you  have  the  finest 
of  human  protraits  drawn  with  capacity  of  woman  when 
determined  to  perpetrate  an  act — to  use  the  language  of 
Buckle — "by  the  greatest  son  of  Adam  that  ever  yet  walked 
upon  the  plains  of  earth."     It  is  not  a  fancy  picture,  it  is 
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not  a  picture  that  coiild  be  drawn  from  pure  imagination 
alone.  It  is  a  picture  that  in  a  measure  has  its  origin  in 
history,  and  it  characterizes  many  distinguished  or  promi- 
nent women  who  have  arisen  in  memorable  fame  in  various 
portions  of  the  world. 

Now,  Mr.  Cook  has  endeavored  to  make  a  point  in  regard 
to  this  matter  of  so-called  experts  because  no  physicians  have 
been  called  as  exjjerts  on  the  part  of  the  prosecution.  The 
answer  is  manifold,  but  I  will  give  you  one  answer.  The 
prosecution  did  not  think  very  much  of  the  testimony  on 
the  part  of  the  defense,  that  is  one  reason.  Then  the 
prosecution  have  not  sixty  or  seventy  or  eighty  thousand 
dollars  with  which  to  pay  medical  gentlemen  to  come  here 
and  dance  attendance  upon  this  Court  twenty-nine  or  thirty 
days.  But  the  real  reason  after  all  is  that  their  doctors 
testified  to  nothing.  You  are  the  judges  of  insanity  here; 
with  you  lies  the  question  of  sane  or  insane,  because  with 
you  lies  all  the  responsibility  that  will  follow  from  your 
verdict.  You  are  supposed  and  justly  so,  I  think,  to  be  intel- 
ligent men.  With  you  and  with  you  alone,  rests  all  the 
responsibility;  not  only  all  the  responsibility  of  this  par- 
ticular case,  but  all  the  responsibility  that  will  necessarily 
flow  out  of  it  both  as  to  law  and  as  to  moraKty  and  religion. 
Are  you  going  to  pin  your  faith,  to  sacrifice  your  reputa- 
tions, to  have  your  names  paraded  in  the  community  and 
sent  down  to  farthest  posterity  as  a  class  of  men,  governed, 
controlled,  influenced  and  directed  by  a  man  like  Dr. 
Lyford?  Are  you,  gentlemen,  who  have  been  taken  from 
your  homes,  your  firesides  and  families,  to  try  this  case — 
you  who  are  paying  your  pro  rata  towards  sustaining  society, 
contributing  your  share  to  keep  up  the  harmony  of  the  law — 
are  you  going  to  pin  your  faith  upon  a  man  like  Lyford, 
the  character  of  whose  intellect  was  so  great  that  he  could 
not  even  remember  the  time  he  received  his  diploma? 

Where  a  man  seeks  to  prevent  and  interfere  with  the  ad- 
ministration of  law  he  becomes  a  dangerous  member  of 
society  instead  of  one  of  its  supporters;  a  man  upon  whom 
the  eyes  of  the  community  should  look  down  with  suspicion, 
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to  say  tKe  least.  And  no  unfledged  doctrines,  no  perversity 
of  intellect,  no  employment  of  polysyllables,  no  technical 
phrases — which  most  of  those  who  employ  them  are  not 
able  to  pronounce  properly — should  ever  form  the  basis  of 
your  judgment. 

Dr.  Trask  has  told  you,  gentlemen,  that  among  the 
indicia  of  insanity  as  witnessed  by  him  after  the  defendant 
was  transferred  to  his  care  by  Dr.  Lyford,  was  that  she 
threatened  to  kiR  her  mother  twenty  times  and  that  she 
threatened  to  kill  her  child,  I  do  not  know  how  many  times. 
It  is  very  strange,  if  the  evidence  of  Dr.  Trask  is  entirely 
correct,  that  this  lady,  subject  to  such  spells,  indulging  in 
such  threats  while  in  such  spells,  should  threaten  so  many 
persons  and  so  often  to  do  some  injury  and  yet  injure  no 
one.  The  fact  is  apparent  to  us  that  neither  her  mother  nor 
her  child  have  been  injured  by  her  to  the  extent  of  a  single 
hair  of  one  of  their  heads. 

Mrs.  Fair  is  a  woman,  bright,  desperate,  yet  cool.  She 
finds  herself  having  yielded  to  a  feeling  which  it  would  have 
been  far  better  for  her  and  for  society  if  she  had  not 
yielded  to,  isolated  in  prison.  Her  experience  of  the  world 
has  taught  her  that,  having  stricken  down  the  foremost  man 
of  the  state,  she  must  present  herself  in  Court  in  the  full 
possession  of  her  intellect,  and  perfect  mistress  of  herself; 
and  that  the  thousand  and  one  little  things  that  will  be 
noticed  in  her  conduct  and  conversation  in  the  prison,  can 
be  made  a  subject  matter  of  testimony  in  Court.  And  she 
believes  that  the  generous,  chivalric  men  composing  a  jury 
in  California,  will  never  allow  themselves  to  sacrifice  the 
life  of  one  belonging  to  the  same  sex  as  their  mothers  and 
their  wives.  She  played  all  these  little  tricks  without  doing 
an  injury  to  anybody;  and  when  she  gets  into  Court  and  is 
placed  upon  trial,  her  medical  attendants  relate  the  story  of 
her  conduct,  and  base  upon  it  their  theory,  and  their  state- 
ment of  their  conviction  in  regard  to  her  insanity.  Well, 
now,  if  this  woman  be  the  woman  she  has  been  represented 
to  be  here,  if  she  was  the  woman  that  her  medical  advisers 
have  represented,  in  the  habit  of  getting  into  these  spells, 
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when  she  was  frantic  and  felt  impelled  to  murder  her  own 
offspring,  Low  is  it  that  her  medical  adviser  never  took  any 
steps,  or  made  any  suggestion,  or  did  any  act  to  call 
the  attention  of  the  Government  officials  or  prison  cus- 
todians to  her  during  all  this  period  of  her  imprisonment? 
If  he  could  not  find  the  Sheriff,  how  was  it  that  none  of 
the  minor  custodians  of  the  jail  were  informed  of  this  ter- 
rible condition  of  hers  and  those  threats  of  violence,  showing 
that  she  was  a  dangerous  woman,  who  was  going  to  kill  her 
own  offspring,  or  to  slaughter  the  one  of  whom  she  is  herself 
the  offspring?  We  are  left  entirely  in  the  dark  with  regard 
to  her  whole  conduct  in  the  prison  until  this  trial  com- 
mences, and  then  these  gentlemen  come  and  testify  to  these 
things,  and  ask  you  to  accept  them  as  evidence  of  insanity 
and  acquit  her  upon  them,  basing  their  right  to  make  that 
demand  upon  the  ground  that  they  are  medical  experts. 

Mrs.  Fair  killed  this  man,  beyond  the  possibility  of  a 
doubt;  a  man  who  had  no  superior  in  the  State  of  Cali- 
fornia in  his  profession.  The  boldness  and  effrontery  of  the 
act  attached  to  it  a  romance  unlike  the  great  mass  of  cases 
of  human  slaughter.  She  thought  she  had  full  protection  in 
her  fortune  and  in  her  sex,  and  in  the  gallantry  of  the 
jury,  if  a  jury  was  ever  called  upon  to  try  the  question  of 
her  guilt  or  innocence;  that  if  she  could  not  get  this  man, 
at  least,  it  would  be  some  credit  and  satisfaction  to  herself 
and  her  pride,  that  she  would  place  him  beyond  the  reach 
of  ever  being  obtained  by  anybody  else.  It  was  fame  she 
sought  when  she  killed  this  man.  It  was  to  send  her  name 
broadcast — paraded  in  the  public  press  of  the  country — that 
she  concluded,  if  she  did  put  her  hands  in  blood  it  should 
be  the  blood  of  one  of  the  Lord's  annointed,  and,  like  him,  who 
for  purposes  of  fame  razed  to  ashes  the  great  wonder  of  the 
world,  it  was  '*the  aspiring  youth  that  fired  the  Ephesian 
Dome,  who  outlives  in  memory  the  pious  fool  that  reared  it." 
If  she  could  not  get  this  man  and  the  barrier  was  now  made 
eternal,  she  resolved:  I  will  put  my  name  on  a  pedestal 
which  will  stand  as  long  as  the  history  of  the  age.  I  will  do 
as  he  did,  the  aspiring  Ephesian,  who  outlived  in  memory 
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the  man  who  erected  the  mighty  dome  he  fired.  She  did  not 
want  Mr.  Crittenden.  Why,  she  had  him,  if  the  theory  of 
this  free-love  doctrine  be  correct;  and,  in  the  name  of  God, 
what  more  did  she  want?  If  she  was  born  for  him  and  he 
for  her,  what  object  under  Heaven  was  there,  or  what 
necessity  for  a  marriage?  Why  should  she  kill  him  and 
leave  these  children  and  grand-children  practically  father- 
less? Why  should  she  seek  to  be  the  instrument  of  sepa- 
rating those  whom  God  had  joined  together?  Why  should 
she  attempt  to  drag  down  to  ignominy  and  death  the  man 
whom  she  claims  herself  was  the  best  friend  she  ever  had  on 
earth?  What  was  her  object?  Marriage  could  not  sanction 
anything  between  them.  The  man  was  her's  according  to 
the  doctrine  of  free  love.  The  mere  standing  up  before  an 
altar  could  not  sanctify  the  feeling  that  existed  between 
them.  He  was  her  husband  by  the  laws  of  God.  She  was 
his  wife  by  the  same  laws.  If  her  theory  with  regard  to 
these  peculiar  doctrines  is  correct,  there  was  no  philosophy 
in  that  part  of  her  conduct.  No;  she  wanted  position;  she 
had  the  fortune,  she  had  the  ability,  she  possessed  the 
attraction.  Her  ambition  was  to  ally  herself  to  a  man  such 
as  Crittenden — a  man  of  character,  family,  position,  and 
high  professional  and  social  standing — so  that,  if  ever  she 
had  during  her  entire  life  committed  any  peccadilloes,  her 
alliance  with  this  man  would  wipe  them  all  out ;  his  pro- 
tecting arm  would  shield  her,  and  he  being  with  her  as  her 
husband  would  have  lifted  her  up  to  that  height  to  which 
every  ambitious  woman  aspires,  whenever  they  have  money 
to  sustain  the  position  to  which  they  aspire. 

April  26. 
The  defense  maintains  that  on  the  occasion  of  the  shooting 
of  Mr.  Crittenden  that  she  had  no  knowledge  whatever  of 
what  she  had  done;  was  entirely  unconscious  that  she  had 
shot  him  or  drawn  a  pistol  upon  him;  that  she  became  be- 
wildered from  two  causes;  first  the  voice,  secondly  the  ap- 
pearance of  Mrs.  Crittenden  and  suddenly  carried  away  by 
some  influence  that  is  unknown  to  science  and  certainly  to 
experienced  life,  he  received  a  ball  in  the  region  of  the  heart 
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from  the  effects  of  that.  Now  the  whole  of  that  theory,  gen- 
tlemen, is  inconsistent  with  itself.  There  was  no  voice  that 
this  woman  heard  except  the  genuine,  natural  voice  of  Mrs. 
Crittenden — if  she  heard  it  at  all.  And  as  to  her  not  being 
fully  conscious  and  aware  of  the  act  which  it  is  alleged  she 
committed,  it  is  at  once  made  manifest  by  the  declarations 
of  the  witness  herself  and  by  the  declarations  of  other  wit- 
nesses who  testify  to  her  conduct  after  the  shooting.  At  the 
time  of  her  arrest  she  was  looking  for  a  police  officer  to  give 
herself  up. 

You  have  heard  that  this  theory  of  unconsciousness  was 
one  which  left  her  without  any  knowledge  of  the  act  com- 
mitted— of  her  incapacity  to  recollect  anything  about  the 
act.  You  have  witnesses  testifying  that  within  five  minutes 
after  the  commission  of  the  offense,  she  had  withdrawn  her- 
self from  the  scene  of  action;  had  retired  and  was  mingling 
in  the  cabin  with  the  passengers  upon  the  boat.  Yet,  when 
accused  as  the  person  who  committed  the  act,  she  then  and 
there  acknowledged  its  commission  and  gave  reasons  for  hav- 
ing committed  it.  Now,  if  that  be  a  correct  version  of  the 
testimony  on  that  point,  then  this  theory  that  has  been  ad- 
vanced in  regard  to  this  unconsciousness  on  her  part  of  its 
commission  must  necessarily  fall  to  the  ground. 

The  defendant  comes  into  this  Court  surrounded  with  a 
good  deal  of  the  paraphernalia  such  as  is  attached  to  theat- 
rical representations.  In  the  first  place  we  have  a  magnificent 
lounge  that  is  never  used.  In  the  second  place,  we  have  warm 
foot-baths 

Mr.  Cook:  They  were  brought  in  here  to  use,  if  necessary. 
Judge  Campbell  would  not  try  the  case  for  a  moment,  he 
said,  if  she  laid  upon  the  lounge. 

Mr.  Camphell:  I  did  not  propose  to  try  this  case  with  the 
defendant  on  a  lounge,  and  if  she  was  too  weak  to  sit  up,  as 
a  matter  of  course  the  trial  would  have  to  go  over  till  she 
was  in  a  condition  to  defend  herself. 

Mr.  Cooh:    And  the  lounge  was  used  by  her  during  recess. 

Mr.  Byrne:  Well,  we  had  a  lounge.  That  is  one  of  the 
peculiaries  of  this  case.     Then,  we  had  warm  baths  for  the 
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feet.  That  is  another  peculiarity.  We  have  had  the  gentle- 
man with  his  eight-ounce  phial  of  whisky.  We  have  had 
sighs,  tears  and  groans,  all  of  which,  in  my  judgment,  were 
calculated  to  affect  the  minds  of  men  who  are  predisposed  to 
look  with  leniency  on  the  conduct  of  an  individual  charged 
with  the  commission  of  a  public  offense,  particularly  when 
that  individual  is  of  a  different  gender  from  ourselves.  It 
required  but  a  curtain,  and  I  say  this  with  all  deference  to 
to  the  Court — it  required  but  a  curtain  and  a  bell  to  convert 
the  whole  of  this  transaction  into  a  grand  judicial  farce,  of 
which,  I  am  sorry  to  say,  I  am  playing  a  very  important  part. 
A  lady  comes  into  Court,  the  widow  of  her  victim — the  mother 
of  children  and  grand-children,  is  brought  by  the  necessities 
of  the  law  to  testify,  and  very  reluctantly  she  was  brought 
to  testify  to  certain  points  that  were  necessary  to  be 
established  for  the  protection  of  society.  While  that 
woman,  in  all  her  agony  of  feeling — the  recollection  of  her 
murdered  husband  freshly  in  her  mind — in  sorrow  and  in 
weeds,  that  woman,  while  she  is  giving  her  testimony  in 
answer  to  questions,  with  all  the  delicacy  and  all  the  refine- 
ment that  belong  to  a  woman  with  all  the  feelings  which  at- 
tach themselves  to  a  woman  who  has  children,  and  who  un- 
derstands her  duty  and  the  terrible  solemnity  of  that  oath 
that  was  administered  to  her — while  she  is  relating  the  story 
of  her  sorrow  and  her  misfortune,  up  jumps  the  principal 
actor  in  this  case  and  declares  her  to  be  a  liar ! 

This  judicial  entertainment  is  all  but  converted  into 
tragedy,  even  in  the  Court  room.  Secure  in  her  wealth  and 
protected  by  the  gallantry  of  the  people  of  the  State,  by 
reason  of  her  being  a  woman,  she  takes,  as  it  were,  the  very 
law  by  the  throat,  and  defies  it  even  in  the  temple  of  jus- 
tice, or  where  it  is  supposed  to  be  administered.  This  was 
the  woman  who  was  on  the  qui  vive  from  the  empanelment 
of  the  jury  down  to  the  present  moment,  and  that  permitted 
no  thought  to  escape,  no  suggestion  that  could  possibly  sub- 
serve her  interest  to  be  overlooked  by  her  counsel.  That  was 
a  li^nng  and  a  breathing  refutation  of  any  theory  advanced 
by  doctors  or  otherwise  as  to  her  having  been  insane  at  any 


424  XV.     AMERICAN  STATE  TRIALS. 

period  of  her  life.  No;  it  will  not  do.  These  periodicities 
referred  to  by  the  doctors  would  set  eleven-twelfths  of  the 
women  in  the  world  crazy.  If  these  theories  are  correct,  why, 
the  mothers  of  posterity  would  produce  nothing  but  a  band 
of  fools.  I  am  rather  inclined  to  think  after  hearing  the  tes- 
timony of  some  of  these  physicians,  that  they  have  read 
L' amour  of  Michelet,  a  Frenchman,  who,  in  the  first  instance, 
idolizes  women,  taking  from  them  their  blood  and  their  brains, 
and  then  turns  around  and  bows  down  before  them  as  an 
idolator.  There  is  no  practical  sense  in  the  theories  ad- 
vanced. It  is  a  reflection  upon  our  mothers,  upon  our  wives, 
and  will  send  down  to  posterity  a  nation  of  fools,  if  the 
theory  of  this  doctor  is  correct. 

These  gentlemen  are  at  all  times  discussing  matters  that 
there  was  no  reason  in  the  world  for  introducing,  for  the  con- 
sideration of  this  jury.  And  your  daily  journals  that  have 
thought  proper  to  insert  these  things  in  their  columns  will 
live,  it  strikes  me,  to  regret  the  hour  that  they  have  per- 
mitted their  columns  to  be  polluted  by  the  foulest  extracts 
of  a  trial  on  the  one  hand  and  the  declarations  of  doctors 
touching  the  peculiar  ailments  of  women  on  the  other. 

It  is  amusing  rather — and  it  is  a  serious  thing  to  say  in  a 
Court  of  justice  that  anything  is  amusing — but  it  is  trifling, 
at  least,  that  every  five  minutes  of  your  valuable  time  dur- 
ing the  twenty-eight  or  thirty  days,  whatever  may  be  the 
number  of  days  that  you  have  been  in  attendance,  was  de- 
voted to  the  administration  of  some  drug  in  the  nature  of 
whisky,  because  the  defendant  had  one  of  her  spells,  or  to 
adjourn  for  l^Durs,  while  you  are  taken  from  your  families 
and  taken  from  your  business.  You  are  brought  here  every 
day  to  the  extent  of  nearly  a  month  to  witness  these  things 
that  form  no  part  of  the  administration  of  justice  and  do  not 
enter  into  the  consideration  of  this  case.  But  the  law,  as 
far  as  the  judgment  of  its  officers  is  concerned,  has  permitted 
it,  and  having  been  permitted  here  it  takes  from  me  the  right 
to  comment  particiilarly,  as  I  otherwise  would  do,  upon  this 
peculiar  mode  of  conducting  this  defense.  It  struck  me  at 
the  time  that  if  this  woman  had  been  an  ignorant  creature, 
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if  she  were  without  money,  if  she  were  thrown  on  the  charity 
of  the  cold  world,  and  indicted  by  a  Grand  Jury,  arraigned 
in  Court,  and  a  jury  impanneled  to  try  her  upon  the  crime 
for  which  she  was  indicted,  all  these  scenes  unknown  to  the 
law,  all  these  various  individuals  who  have  stepped  forward 
at  the  sacrifice  of  their  valuable  time  to  remain  here  to  at- 
tend to  it  as  long  as  you  have  done — all  of  these  things  would 
have  been  wanted.  The  poor  creature  would  be  placed  upon 
trial,  the  jury  would  be  impanneled,  and  twenty-four  hours 
would  be  sufficient  to  arrive  at  the  disposition  of  the  whole 
proposition. 

"Plate  sin  with  gold  and  the  strong  lance  of  justice  breaks; 
Clothe  it  in  rags  and  a  pigmy  straw  doth  pierce  it." 

0,  the  omnipotence  of  gold!  It  is  by  virtue  of  the  great 
wealth  of  this  woman  that  this  scene,  in  a  measure  a  mockery 
of  justice,  has  been  perpetrated  in  this  Court,  and  in  which 
you,  gentlemen,  and  those  connected  with  this  transaction, 
have  played  a  greater  or  less  part. 

We  cannot  get  Mr,  Crittenden  here.  There  is  no  process 
known  to  this  Court  by  which  we  can  bring  that  unfortunate 
being  into  its  presence.  There  is  no  power  by  which  we  can 
invoke  the  grave  and  bid  it  cast  forth  the  victim  of  this 
woman's  bad  action.  This  lady  knows  that  fact,  and  has 
given  her  story  in  her  own  way,  and  asked  you  to  accept  that 
story  as  correct,  and,  accepting  it  as  correct,  to  acquit  her. 
Now  there  is  something  in  this  case  that  looks  to  me  as 
though  the  truth  after  all,  being  very  powerful,  must  prevail. 
When  the  defendant  was  on  the  stand  she  gave  you  a  very 
graphic  account  of  her  feelings  in  the  city  of  New  York  when 
she  was  in  the  act  of  destroying  all  the  letters  of  Mr.  Critten- 
den. She  stated  that  arising  from  the  fact  that  there  was  a 
lady  there,  a  Miss  Buie,  who  accompanied  her  to  Havana, 
that  while  she  was  in  the  act  of  throwing  these  letters  in  the 
fire.  Miss  Buie  saved  the  great  mass  of  the  correspondence 
and  then  goes  on  and  tells  you  what  her  feelings  were  and 
how  some  of  these  letters  that  were  saved  are  thus  accounted 
for  being  introduced  into  this  Court  as  letters  from  Mr.  Crit- 
tenden.   Now  the  prosecution  never  knew  that  the  defendant 
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at  the  bar  ever  had  any  of  those  letters  belonging  to  Mr. 
Crittenden.  You  heard  her  in  her  testimony  as  to  the  dis- 
position she  attempted  to  make  of  these  letters  in  the  city  of 
New  York.  That  was  her  testimony  on  the  day  she  was  tes- 
tifying. From  that  account  you  wiU  remember  that  she  was 
going  to  destroy  them  all,  having  one  of  those  spells  upon 
her — a  feeling  of  great  indignation;  and  the  letters  were 
saved  by  this  lady  who  was  the  conipagnon  de  voyage  to 
Havana.  Now,  in  a  letter  written  in  the  city  of  New  York, 
dated  September  11th,  1867,  New  York  Hotel,  here  is  the 
language  which  the  defendant  indulges  in,  in  regard  to  the 
disposition  of  these  letters.     (Letter  14). 

Here  is  a  woman  who  tells  you  under  oath  upon  the  stand 
what  she  did,  and  what  she  attempted  to  do  with  certain  let- 
ters in  her  possession  from  Mr.  Crittenden ;  and  when  we  get 
among  the  letters  introduced  in  evidence  here,  when  we  get 
letters  bearing  the  date  upon  which  she  attempted  to  burn 
them,  dated  New  York,  at  the  New  York  Hotel,  we  find  that 
she  then  and  there  gives  birth  to  sentiments  that  have  no 
existence  in  fact,  if  the  story  upon  the  stand  is  correct.  This 
woman  comes  into  Court  and  tells  you  with  a  degree  of  col- 
lectedness  the  most  terrible  theories  that  were  ever  advanced 
in  any  Christian  community  in  the  world.  She  wants  you  to 
indorse  these  theories,  and  claims  that  you  must  not  test 
this  woman  by  any  rule  that  was  ever  known  or  acknowledged 
by  law,  morality  or  religion.  For  the  purpose  of  making 
her  claim  still  greater  these  specimens  of  modern  literature 
in  the  shape  of  these  letters  are  brought  here.  This  woman 
comes  into  this  Court  and  with  unblushing  face  recounts  to 
you  the  history  of  her  association  with  Mr.  Crittenden  and 
gives  to  you  here  the  reasons  why  she  should  put  forth  this 
insult  to  the  intelligence  of  the  age,  this  contradiction  of 
every  principle  of  morality  and  right  that  has  ever  existed 
in  any  country  that  has  the  slightest  pretense  to  civiliza- 
tion. But  she  is  a  woman  and  the  age  in  which  we  live  is  too 
enligJitened  for  any  woman  ever  to  be  convicted  of  any  crime. 
She  comes  into  this  Court  and  instead  of  subjecting  herself  to 
a  trial,  it  is  Mr.  Crittenden  that  you  are  trying.    Permit  me 
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to  say  to  you,  gentlemen,  that  we  have  nothing  to  do  with 
the  shortcomings  or  pecadillos  of  Mr.  Crittenden.  Mr.  Critten- 
den is  not  the  only  man  in  the  world  that  in  hours  of  weak- 
ness and  infatuation  has  yielded  to  a  woman  with  all  the 
power  and  strength  of  defendant  at  the  bar.  History  is 
filled  with  innumerable  examples  of  men  far  superior  to  Mr. 
Crittenden  who  have  yielded  to  the  fascinating  power  of 
woman.  Marc  Antony  threw  away  a  world  to  recline  in  the 
lap  of  the  Egyptian  Cleopatra;  within  our  own  day  and 
within  our  own  generation  you  have  the  signal  instance  of 
Lord  Nelson  yielding  up  family,  fame,  character  and  position 
in  the  lap  of  Lady  Hamilton.  We  need  not  go  to  the  other 
side  of  the  Atlantic  for  the  purpose  of  finding  out  examples ; 
we  can  find  them  in  our  own  midst  and  in  our  own  history. 
If  you  are,  upon  a  case  of  this  kind,  to  make  culpable,  out- 
side of  the  moral  law,  the  individual  who  is  unfortunate 
enough,  in  the  hour  of  his  weakness,  to  forget  his  relations 
to  society  and  to  his  family,  and  make  him  the  subject  of 
punishment,  instead  of  the  individual  who  is  the  occasion 
of  that  weakness  by  her  acts,  make  him  the  victim  instead 
of  the  one  who  has  committed  so  great  a  crime,  you  are  com- 
mitting an  outrage  upon  society.  And  if  you  were  to  re- 
create society,  if  you  could  establish  legislatures  or  codes  of 
law  by  which  such  acts  as  these  charged  upon  Mr.  Crittenden 
might  be  made  capital  offenses,  the  probabilities  are  that  you 
would  have  to  increase  your  population  to  an  alarming  ex- 
tent to  punish  the  culprit;  whether  that  be  so  or  not,  the 
important  fact  cannot  be  overlooked,  that  we  are  not  trying, 
that  you  have  not  jurisdiction,  and  that  you  have  not  the 
power  to  try  Mr.  Crittenden;  and  that  not  one  solitary  fact 
has  been  introduced  here  touching  the  conduct  of  Mr.  Crit- 
tenden towards  the  woman  which  can  in  the  last  degree  af- 
fect the  interest  of  the  defendant.  The  liasons  have  been 
made  public;  and  there  is  nothing  connected  with  these 
liasons  that  in  the  remotest  degree  reflects  upon  the  charac- 
ter, or  honor,  or  integrity,  as  failing  to  discharge  the  various 
duties  that  society  has  laid  upon  him,  outside  of  his  weak- 
ness, an  erotic  weakness,  that  of  yielding  to  the  temptations 
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of  a  woman  strong  enough,  to  seduce  him  from  the  altar  itself. 
Therefore,   in  throwing  the  blame  upon  Mr.   Crittenden, 
which  is  the  tendency  of  their  whole  argument,  you  draw 
attention  from  her  share,  to  whom 

"Some  gentle  errors  fall — 
Look  in  her  face  and  you'll  forgive  them  all." 

That  is  about  the  tendency  of  their  whole  argument,  that 
she  is  a  woman.  This  weak  man,  weak  upon  that  point,  was 
drawn  from  the  paths  of  virtue. 

She  had  got  Mm  so  completely  under  her  control  as  to 
forbid  any  line  of  conduct,  except  that  which  was  har- 
monious with  hers.  They  make  these  facts  manifest  by  the 
introduction  of  letters,  and  your  judgment  is  sought  to  be 
transferred  from  this  most  outrageous  and  terrible  assassina- 
tion to  the  unfortunate  man  who  became  a  victim  to  the  wiles 
of  the  defendant — such  a  victim  as  Calypso  sought  to  make 
of  Telemaehus,  in  the  old  story.  You  can  not  do  it.  It  would 
be  an  outrage  on  the  law — it  would  be  violating  your  oaths 
to  do  it.  The  day  is  too  far  advanced  in  refinement,  civiliza- 
tion, and  in  knowledge  of  right,  for  any  twelve  men  of  even 
ordinary  intelligence  to  be  carried  away  by  the  testimony 
of  a  witness — for  she  is  her  own  witness  in  this  case — the 
testimony  of  a  witness  that  would  enunciate  the  doctrine  that 
the  defendant  did  enunciate  upon  the  stand.  We  do  not 
belong  to  any  school  of  free  lovers.  We  are  here  to  try  a 
woman  for  the  crime  of  murder  under  the  laws  of  the  land. 
You  are  here,  and  only  here,  to  sit  in  judgment  upon  this 
woman  as  her  peers,  under  the  same  law  by  which  you  took 
the  oath.  This  Court  proceeds  by  the  very  same  law.  You 
are  not  authorized — it  is  not  your  province,  it  is  not  your 
duty,  but  upon  the  other  hand,  you  would  be  violating  that 
duty  if  you  would  attach  the  slightest  importance  in  the 
world  to  the  conduct  of  Mr.  Crittenden  in  his  relations  to 
this  woman. 

I  say,  gentlemen,  that  a  woman  of  her  experience  was  in- 
capable of  being  deceived.  If  she  had  been  a  girl,  one  un- 
pratised,  unsophisticated,  whose  innocent  heart  had  been  car- 


LAURA  D.  FAIR.  429 


ried  away  by  the  captivating  qualities  of  her  seducer;  if  she 
had  been  ruined  and  blasted,  to  use  her  own  language,  by 
the  conduct  of  a  man  who  had  deserted  her  in  that  condition, 
a  mere  statement  of  the  case  would  be  sufficient  to  protect 
the  interests  of  the  people  and  the  prosecutor;  on  behalf  of 
the  people,  I  would  submit  the  case  to  the  jury  without  a 
single  word.    We  have  no  such  thing  here. 

There  is  scarcely  any  standpoint  from  which  you  can  re- 
gard it  with  any  sort  of  patience.  Wlien  she  hears  that  Mrs, 
Crittenden  is  about  to  have  a  baby  she  has  one  of  these 
spells,  and  I  presume  that  she  is  relieved  from  one  of  these 
spells,  if  at  all,  by  the  administration  of  that  kind  of  liquid 
which  Dr.  Trask  supplied  her  with  during  the  progress  of 
this  trial. 

Now,  I  am  not  speaking  of  this  woman  writing  this  letter, 
but  I  am  speaking  of  the  atrocity  that  was  committed  by  any 
woman  upon  earth  being  permitted  to  write  in  this  way. 
\Yhy,  it  is  an  insult  to  nature  itself.  It  is  an  outrage  upon 
that  good  mother  and  good  widow.  It  is  an  insult  to  the 
marital  state  of  the  civilized  world.  What,  a  woman  having 
had  three  or  four  husbands — three  up  to  that  time — so  far  as 
we  are  informed — should  dare,  should  dare  to  take  a  pen  in 
hand  and  write  the  terrible  and  atrocious  sentiments,  so  of- 
fensive and  so  insulting  to  the  sensibility  of  every  well-con- 
structed human  being  with  regard  to  that  virtuous  wife,  who 
has  reared  a  family,  proud  of  their  descent  and  proud  of 
their  name;  that  mother,  so  perfect  in  all  her  affections  and 
her  service;  or  that  husband  should  be  denounced  for  per- 
mitting that  mother  to  enjoy  those  rights  which  belong  to  the 
married  state.  Why,  gentlemen,  if  that  be  free  love,  if  that 
be  one  of  the  results  of  this  new-fiedged  system  of  free  love, 
I  think  we  had  better  petition  Congress  to  convert  all  our 
statutes  upon  this  subject  into  harmony  with  the  provisions 
of  the  creed  and  code  of  Brigham  Young. 

Her  brain  is  going  mad  and  her  heart  is  ready  to  burst, 
she  says  in  her  letter,  and  yet  she  lives  in  the  full  enjoyment 
of  the  measure  of  health  which  people  generally  experience. 
I  should  like  to  know  merely  as  a  matter  of  fine  arts,  where 
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was  the  ruin  that  attached  itself  to  this  woman — ''A  splendid 
ruin,  a  wreck."  Where  was  the  wreck?  It  certainly  was 
not  in  that  department  of  existence  to  which  man  generally 
pays  the  most  attention — ^money.  There  was  no  ruin  there. 
If  there  was  any  one  ruined  in  a  pecuniary  point  of  view 
it  was  Mr.  Crittenden.  He  died  without  a  dollar.  This 
woman  had  then,  as  she  has  now,  an  immenes  fortune.  She 
was  indulging  then  in  all  the  luxuries  of  life.  She  had  been 
traveling  from  one  section  of  the  Republic  to  the  other,  and 
probably  spending  her  immense  income.  Where  was  the 
wreck?  I  wish  to  show  that  letter  to  the  jury,  that  they  may 
examine  it  with  respect  to  this  declaration  of  wreck  and  ruin. 
See,  gentlemen,  if  there  is  any  ruin  indicated  in  the  chirog- 
raphy  or  orthography  of  that  letter.  See  whether  it  is  writ- 
ten by  any  one  on  earth  except  one  in  the  full  possession  of 
all  her  faculties,  who  employs  all  her  faculties,  who  employs 
her  talent  and  evinces  her  education  in  its  preparation,  for 
the  purpose  of  producing  the  special  and  obvious  effect  for 
which  it  is  intended.  If  you  will  notice  all  the  various  signs 
made  in  that  letter  by  the  writer,  you  will  see  that  they  are 
employed  strictly  according  to  the  grammatical  properties. 
Punctuation  is  all  there,  and  every  sign  is  set  down  according 
to  the  rules  of  the  grammarian.  The  exclamation  points  are 
all  there.  Every  mark  which  belongs  to  the  division  and  dis- 
tribution of  these  sentences  is  placed  there  with  scrupulous 
care  and  precision.  Is  that  the  writing  of  a  ruin  and  a  wreck  ? 
And  yet,  she  tells  you  in  one  part  of  that  carefully-prepared 
missive,  that  her  brain  has  nearly  gone  mad,  that  she  is 
nearly  crazed  and  that  her  heart  is  nearly  burst.  Herself  a 
woman — possessed  of  an  immense  amount  of  money  with  the 
power  and  capacity  to  go  where  she  likes,  to  travel  where 
she  may,  to  enjoy  the  amusements  of  the  world,  according 
to  her  disposition,  here  she  has  written  a  letter  to  Mr.  Crit- 
tenden of  this  character — she  being  in  the  State  of  New  York 
and  he  in  San  Franciso.  The  sentiment  contained  in  that 
letter  was  never  penned  by  a  mortal  being  except  by  one  who 
was  in  the  cool  and  perfect  possession  of  all  her  faculties  and 
was  deliberately  writing  for  the  purpose  of  attaining  an  end. 
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There  is  nothing  set  down  there  without  caution  or  without 

design;  nothing  in  that  letter  excepting  the  literal  language 

itself  which  would  indicate  anything  like  craziness,  madness 

or  broken-heartedness ;  not  the  slightest  indication  of  trem- 

ulousness  or  nervousness  or  any  other  indication  that  that 

woman  who  wrote  that  letter  was  not  as  sane  as  any  human 

being  ever  was  in  the  world. 

About  these  letters,  the  whole  of  them  have  suggested  to 

my  mind  the  refrain  of  the  French  song : 

"Her  weary  song  the  whole  day  long. 
Was   still,  L'argent,   Vargent,   I'argent." 

All  these  letters  after  indulging  in  this  kind  of  sentiment, 
invariably  wound  up  with  a  call  for  more  money.  It  is  "my 
Crittenden  and  my  ducats;  my  ducats  and  my  Crittenden." 

"Never  blame  me  when  I  am  exacting  and  want  money.  MoneyJ 
What  else  have  I?  Pay  the  note  as  quickly  as  you  can.  It  will 
be  such  a  relief  to  me." 

This  broken  heart,  this  wounded  spirit,  this  ruined  life, 

this  frenzied  brain — any  one  of  which  ailments  would  have 

killed  her,  and  all  combined  would  have  set  her  far  beyond 

the  confines  of  eternity — this  woman  who  writes  as  a  splendid 

ruin  and  a  wreck,  with  an  unsatisfied  longing  for  love — ^will 

experience  a  perfect  relief  from  all  her  distress  if  he  will 

only  pay  that  note, 

"Never  blame  me  when  I  am  exacting  and  want  money.  Money! 
What  else  have  I?  Pay  the  note  as  quickly  as  you  can.  It  will 
be  such  a  relief  to  me!  I  was  cross  and  impatient  because  it  is 
nearly  the  12th.  I  have  been  so  for  several  days;  everything 
frets  me.    I  feel  angry  at  everybody  except  you,  darling.  Good-by." 

Well,  it  appears  here  that  the  payment  of  this  note  will 
completely  satisfy  and  restore  her  to  perfect  health.  It 
should  be  paid  at  once ! 

As  I  inquired  before  you  yesterday,  what  was  her  object? 
Why  should  any  woman  situated  as  she  was,  seek  to  violate 
ihe  laws  of  both  God  and  man  in  the  mode  and  manner  in 
which  she  attempted  to  do  so?  Bid  she  not  expect  when  she 
killed  Mr.  Crittenden  that  a  part  and  portion  of  her  defense 
would  be  that  this  man  had  formed  an  intimacy  with  her, 


432  XV.     AMERICAN  STATE  TRIALS. 

whether  proper  or  improper  ?  I  know  nothing  about  it ;  it  is 
for  you  to  pass  upon  that  question.  Did  she  not  expect  to 
parade  these  letters  before  you  or  before  a  jury  called  upon 
to  sit  in  judgment — if  she  was  ever  called  to  trial — and  expect 
that  upon  these  letters  she  would  be  acquitted  of  the  charge 
of  having  committed  any  offense  against  the  public  law? 

Why,  gentlemen,  the  man  who  forms  an  association,  a  liason 
with  a  woman  is  responsible — if  there  be  no  law  in  the  state 
prohibiting  the  association — ^to  the  moral  law,  to  the  law  of 
the  society  that  may  taboo  him  and  to  the  law  of  that  power 
against  whose  judgments  there  is  no  appeal.  If  a  man  so  far 
forgets  himself  as  to  permit  himself  to  be  led  into  the  meshes 
of  a  woman  when  he  bears  another  relation  that  has  been 
sanctioned  by  religion  and  by  the  acknowledged  rules  of 
society,  he  would  be  censured  merely  as  a  man.  He  can  be 
removed,  if  you  please,  from  the  presence  of  those  whose  tastes 
constrain  them  to  look  with  severe  reprobation  on  such  asso- 
ciations and  the  parties  to  themj  he  may  be  pointed  out  as 
one  who  has  violated  the  marital  oath;  he  may  be  regarded 
as  a  man  who  is  not  fit  to  associate  in  that  class  of  society 
which  has  some  regard  and  respect  for  the  laws  of  religion 
and  morality.  But  because  that  man  has  indulged  in  that 
liaison  with  a  woman,  the  doctrine  that  she  can  slaughter  him 
when  she  pleases  and  then  come  into  Court  and  reveal  all  the 
correspondence  incident  to  that  liaison  as  a  successful  defense, 
is  one  of  the  most  preposterous  and  absurd  ideas  or  doctrines 
ever  heard  of  in  the  civilized  world. 

It  was  the  legality  of  an  alliance  with  Mr.  Crittenden  that 
she  wanted.  She  had  everything  else  in  life  that  she  could 
desire.  She  had,  so  to  speak,  in  a  corporal  sense,  the  posses- 
sion of  Mr.  Crittenden,  but  she  wanted  a  legal  union  with 
him,  and  if  the  theory  which  has  been  preached  here  by  her- 
self and  her  counsel — if  the  theory  of  morals  which  she  ad- 
vances is  correct — that  the  mere  form  of  standing  up  before  an 
altar  or  before  an  authorized  officer  of  the  law,  and  being 
married,  adds  nothing  to  the  solemnity  of  the  association — 
then  it  was  purely  out  of  regard  for  the  opinion  of  the  world, 
for  the  sentiment  of  the  community  that  she  desired  this  ad- 
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ditional  alliance.  If  she  desired  to  stand  up  before  a  min- 
ister or  an  officer  of  tlie  law  or  the  church  or  elsewhere,  and 
be  united  in  the  holy  bonds  of  matrimony  with  Mr.  Critten- 
den; that  her  offspring  to  any  extent  of  time  may  not  be 
tainted  wirh  the  shame  of  bastardy;  that  this  woman  desired 
to  wipe  out  this  stain  upon  her  reputation,  it  was  out  of  re- 
gard to  the  opinion  of  the  world,  for  her  theories  were  dif- 
ferent. For  she  would  destroy  from  the  face  of  the  civilized 
world  one  of  the  grandest  and  holiest  institutions,  to-wit: 
the  institution  of  matrimony.  She  can  not  come  into  Court 
and  endeavor  to  fasten  her  peculiar,  abstract  theories  in  re- 
gard to  matrimony  upon  the  law  of  the  land,  and  by  virtue 
of  that  ask  you  to  acquit  her. 

Mere  compositions,  and  I  say  this  with  all  due  deference 
to  the  memory  of  the  deceased,  whom  I  knew  well,  who  was 
in  his  profession  a  giant,  as  mere  compositions  his  letters  are 
unexcelled.  He  was,  indeed,  a  great  man  in  his  profession, 
but  the  very  moment  he  left  that  proud  profession,  of  which 
he  was  an  ornament,  and  descended  to  the  degraded  position 
of  a  writer  of  such  erotic  compositions,  that  woman  was  an 
empress  compared  with  him.  He  did  not  know  how  to  write 
such  literature.  She  discovered  his  weakness  and  played  upon 
it.  She  knew  exactly  where  his  soft  spot  was,  and  she  ex- 
ercised the  whole  of  her  influence  upon  him,  notwithstanding 
his  great  professional  ability,  influencing  him  even  to  the  ex- 
tent of  inducing  him  to  abandon  his  whole  family,  his  rela- 
tions in  life  as  a  citizen,  and  as  a  father  and  as  a  husband. 
A  man  of  undoubted  character  for  integrity  and  honesty;  a 
man  of  splendid  professional  ability  and  exalted  social  stand- 
ing. That  man  was  a  child  in  the  hands  of  this  designing 
woman,  the  splendor  of  whose  genius  is  evinced  in  the  fact 
that  she  brought  such  a  man  down  from  the  highest,  loftiest 
position,  down,  down  to  an  all  but  ignominious  grave.  And 
yet  you  are  asked  to  acquit  her  on  account  of  those  letters 
written  by  Mr.  Crittenden  to  her.  These  sophomorical  pro- 
ductions, precisely  such  compositions  as  a  boy  of  eighteen 
years  of  age  would  write ;  because  the  character  of  man,  with 
all  his  ability,  the  character  of  his  teachings,  his  education, 
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did  not  fit  him  to  indulge  in  a  correspondence  so  contrary  to 
all  those  principles  of  taste,  propriety  and  good  sense,  which 
his  breeding  and  scholastic  training  and  professional  qualifica- 
tions led  him  to  appreciate  and  respect.  Why,  this  woman — 
why,  she  would  seduce  a  regiment  of  Crittendens.  Her  power 
was  the  power  of  a  female  Hercules;  hers  was  the  power  of 
all  women  in  correspondence,  transcending  all  power  of  all 
the  men  of  the  world.  It  is  the  women  who  write  letters! 
It  is  the  women  who  can  wield  a  supreme  influence  by  their 
correspondence.  They  see  points  of  character  in  their  cor- 
respondence with  men  and  play  upon  them  with  irresistible 
art.  Men  are  but  children  in  conducting  such  a  correspon- 
dence. Give  an  intelligent  woman  pen  and  paper,  and  she 
will  bring  down  a  Caesar  from  his  imperial  throne.  How  well 
this  woman  knew  her  art  and  knew  Mr,  Crittenden.  Sh*,; 
knew  he  was  a  man  of  unquestioned  ability ;  she  knew  he  was 
a  man  of  the  very  highest  social  standing.  She  knew  he  was 
a  man  in  the  possession  of  an  immense  income .;  she  knew  and 
realized  that  an  alliance  with  a  man  of  such  a  character  would 
place  her  in  the  high  position  to  which  she  aspired.  Then 
she  had  money ;  she  had  gained  sufficient  money  to  enable  her 
to  live  above  all  want,  or  prospect  of  want.  She  could  even 
live  in  luxury  and  splendor,  but  she  wanted  a  legal  alliance 
with  this  man;  she  wished  to  effect  a  union  between  herself 
and  Mr.  Crittenden,  so  that  she  would  be  recognized  as  re- 
spectable in  society,  to-wit:  a  marriage.  And  when  she  had 
obtained  this  she  would  have  played  her  part  in  a  high  sta- 
tion of  society,  in  a  manner  in  which  she  would  prove  herself 
to  be  observed  of  all  observers.  But  she  could  not  do  that  in 
her  relations  with  him.  She  had  him  under  a  sacrament  of 
infamy — the  baptism  and  communion  of  corruption.  It  was 
beginning  to  tell  upon  her.  She  found  herself  in  a  position 
which  she  thought  she  did  not  exactly  deserve. 

Make  me  your  wife  in  the  face  of  surrounding  circum- 
stances, desert  your  own  family,  leave  your  own  wife,  she  is 
an  adulteress;  let  your  family  protect  themselves;  give  your- 
seK  to  me  by  the  sacrament  of  marriage,  and  we  will  both 
ascend  together  and  sustain  ourselves  in  our  united  position 
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in  life  for  the  balance  of  our  days.  Failing  in  that — finding 
there  was  a  returning  sense  of  virtue  in  this  man — finding 
that  this  man  was  realizing  that  he  was  advancing  in  life,  and 
had  children  growing  up  around  him;  grandchildren  getting 
on  his  knee  and  calling  him  grandfather;  finding  the  time 
had  passed,  if  it  had  ever  a  right  to  exist,  when  he  could  in- 
dulge in  pecadilloes  of  this  kind,  he  proposed  to  return  to  the 
path  of  virtue.  And  she,  discovering  all  this,  discovering  that 
all  her  hopes  and  expectations  of  a  union  with  this  man,  ac- 
cording to  the  laws  of  society,  were  at  an  end — realizing  the 
strength  of  his  purpose  to  reunite  these  relations  which  never 
should  have  ceased  to  exist  in  a  perfect  form — and  inspired 
by  that  feeling  and  that  spirit  which  would  actuate  a  woman 
of  her  ability  and  character,  and  temper,  she  resolves  to  do 
this  deed,  and  prepare  herself  for  its  commission.  When  she 
sees  the  returning  dignity  of  the  moral  consciousness  of  this 
man,  resisting  all  her  influence  to  control  and  direct  him,  she 
resolves,  as  she  had  before  indicated  she  would  do,  to  put  an 
end  to  all  her  ''suspense"  by  taking  the  life  of  this  man! 
And  that  is  the  reason,  gentlemen,  why  she  is  now  before  you 
to-day  on  trial  for  the  crime  of  murder.  It  will  not  do  to 
tell  us  that  a  woman  who  upon  one  day  enters  the  establish- 
ment of  Mr.  Volberg  and  makes  threats  against  Mr.  Critten- 
den, herself,  or  his  wife,  if  a  certain  house  that  was  being  fur- 
nished is  again  occupied  by  Mr.  Crittenden's  family — it  will 
not  do  for  this  lady  to  say  that  she  only  uttered  these  words 
in  fun.  Such  kind  of  fun  may  be  interpreted  by  the  result, 
by  the  effect  of  the  resolution  then  indicated — particularly 
when  the  effect  is  of  such  serious  consequences  as  the  deed  we 
are  now  considering.  It  will  not  do  for  this  lady  to  declare, 
either  now  or  at  the  time  of  the  purchase,  that  she  procured 
this  pistol,  this  instrument  of  death,  in  order  to  shoot  boys. 
Boys  as  a  general  rule  are  not  shot.  It  is  not  necessary,  nor 
is  it  customary,  in  this  or  any  other  civilized  community,  to 
shoot  boys.  It  is  not  necessary  for  women  living  in  San  Fran- 
cisco to  employ  pistols  for  the  purpose  of  shooting  boys.  Be- 
cause we  have  a  very  large  and  a  very  useful  and  energetic 
and  vigilant  police.     If  this  house  in  which  she  was  then 
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located,  was  situated  opposite  the  California  Theatre,  on  Bush 
street — a  spot  as  much  frequented  perhaps  as  any  street  in 
San  Francisco — a  mere  intimation  to  a  policeman  of  any  dis- 
turbance there,  would  have  been  sufficient  to  secure  the  re- 
moval of  any  nuisance  in  that  neighborhood  if  any  such  ever 
existed.  Therefore  this  story  about  getting  a  pistol  with  which 
to  shoot  boys,  will  not  do.  It  is  not  within  the  range  of  prob- 
abilities; but  she  says  it  was  so.  But,  even  accept  this  as 
true  to  a  certain  extent — and  it  amounts  to  nothing.  We 
have  the  testimony  in  regard  to  the  conversation  with  Mr. 
Boch,  two  or  three,  or  four  days  before  the  shooting.  Now,  in 
the  meantime  she  had  made  a  visit  to  Oakland  and  reqiiested 
the  opinion  of  Mr.  Nourse  as  to  the  best  spot  to  stand  at 
which  to  see  people  coming  from  the  wharf  and  from  the 
Eastern  train  on  to  the  boat. 

It  won't  do  for  her  to  engage  a  cabman  to  carry  her  down 
to  the  boat;  it  won't  do  for  her  to  go  on  board  that  boat  on 
this  evening;  it  won't  do  for  her  to  wait  until  Mr.  and  Mrs. 
Crittenden  have  met;  it  won't  do  for  her  to  walk  up  to  him 
veiled  and  concealed — that  is,  her  face  concealed,  and  wearing 
a  peculiar  dress  that  has  been  described  here  by  a  certain 
witness;  it  won't  do  for  her  to  walk  up  to  Mr.  Crittenden 
and  shoot  him  dead,  and  then  remain  for  some  inconsiderable 
time  standing  in  the  very  spot  where  she  stood  when  she  fired 
the  pistol;  it  won't  do  for  her  to  go  to  the  door  leading  into 
the  cabin  and  remove  that  veil;  it  won't  do  for  her  to  remain 
in  that  cabin  undetected  for  the  period  of  five  or  six  minutes ; 
it  won't  do  for  her,  when  the  son  of  Mr.  Crittenden  says, 
''There  is  the  woman  that  shot  or  kiUed  my  father,"  for  her 
to  stand  up  and  acknowledge  the  fact,  and  give  reasons  for 
it;  it  won't  do,  gentlemen,  for  her  to  act  in  that  way,  and 
then  come  into  a  Court  that  seeks  to  make  her  responsible  for 
the  crime  alleged,  if  any  such  was  ever  committed,  and  de- 
clare to  you  that  during  all  the  time  she  was  unconscious. 
Because,  I  assert  it  and  affirm  it,  as  a  proposition  undeniable, 
that  you  might  take  the  most  thoughtful  and  prudent  man  in 
the  world  who  contemplated  the  perpetration  of  such  a  crime, 
and  all  the  means,  and  appliances,  and  machinery  to  carry  it 
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out,  eould  not  be  more  perfectly  arranged,  mere  perfectly/ 
adapted,  managed  with  more  discretion  and  judgment  than 
characterizes  the  deed  of  the  defendant  during  this  time  to 
which  I  have  alluded.  How  do  those  who  seek  to  interpose 
this  plea  of  unconsciousness  and  insanity,  get  over  this  im- 
portant fact — that  when  the  crime  was  committed,  and  when 
she  was  accused  of  it  in  this  cabin,  she  declared  herself  author 
of  the  act,  and  turned  around  and  gave  a  reason  for  it  ?  That 
is  entirely  inconsistent  with  the  theory  of  madness,  unless  the 
learned  doctors  be  the  entire  authority  on  the  subject,  and 
general  human  experience  and  observation  go  for  naught. 

But,  says  Mr.  Cook,  she  might  have  killed  him  privately 
and  secretly ;  she  might  have  poisoned  Crittenden.  Could  she 
not  have  done  it  under  circumstances,  and  at  the  times  when 
it  would  have  been  impossible  to  detect  the  author  of  the 
crime  1  And  when  it  is  altogether  probable  no  susj)icion  would 
have  attached  to  her?  No!  No!  If  she  had  had  in  her 
possession  some  of  the  aqua  tofano,  a  single  drop  of  which 
would  produce  death,  and  the  discovery  of  which  in  the  hu- 
man system  would  defy  the  inspection  and  judgment  of  the 
best  chemist  in  the  world,  she  could  not  have  escaped  detec- 
tion. Would  she  have  attempted  that  1  No !  Would  she  have 
employed  an  assassin  to  do  the  work?  No!  Because  there 
would  have  been  the  necessity  of  conJBding  her  secret  to  an- 
other. Then  she  would  have  been  in  the  power  of  the  indi- 
vidual. If  she  did  the  deed  ever  so  secretly,  the  whole  com- 
munity would  rise  up  in  indignation  to  inquire  how,  and 
when,  and  under  what  circumstances  this  citizen  had  been 
taken  from  the  earth.  It  was  the  most  dangerous,  most  ter- 
rible act  she  could  possibly  have  committed;  because  com- 
mitted in  that  way,  it  would  relieve  her  from  the  chance  of 
deliverance  on  the  play  of  insanity.  She  was  not  a  Lucretia 
Borgia,  because  she  was  not  in  the  possession  of  power.  She 
could  not  with  impunity  order  the  death  of  one  or  more  per- 
sons by  the  mere  power  which  the  law  gave  to  her.  But  like 
a  bold,  fearless  and  desperate  woman,  who  had  been  '* ruined" 
by  an  eternal  separation  from  him  whose  possession  in  mar- 
riage was  her  living  and  breathing  ambition,  in  the  face  of 
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public  day,  in  the  face  of  the  whole  community,  standing  up 
as  one  entirely  conscious,  depending  upon  the  publicity  of 
manner  in  which  she  committed  the  deed  for  its  excuse — ^she 
goes  down  and  perpetrates  this  act.  And  when  it  is  done, 
when  she  is  arrested,  and  when  she  is  placed  in  prison  with 
large  means,  enabling  her  to  employ  counsel  of  the  highest 
ability,  she  stands  and  declares  that  she  did  the  act,  and  did 
it  under  such  circumstances  as  rendered  her  entirely  uncon- 
scious of  the  commission  of  the  act  at  that  time. 

Now,  this  is  the  kind  of  a  plea  that  is  interposed  here  in 
defense  of  this  woman,  and  upon  which  you  are  asked  to 
acquit  her.  Why,  gentlemen,  this  community  would  be  struck 
with  a  moral  earthquake,  if  you  so  invade  its  rights.  Your 
whole  system  of  morality  would  be  undermined.  Your  prin- 
ciples of  law  would  be  like  the  remarks  in  a  barber's  shop — 
subjects  of  jest  and  ridicule.  Acquit  this  woman  on  such  a 
plea !  let  this  woman  go  on  such  an  excuse  or  defense  as  this, 
after  perpetrating  so  desperate  and  cold  an  act,  so  deliberate 
and  so  malicious  an  act !  Why,  gentlemen,  there  is  not  an  in- 
dividual at  this  moment  in  the  State  Prison,  there  is  not  an 
individual  who  ever  expiated  his  crime  on  the  gallows,  or  ever 
was  arraigned  for  the  commission  of  a  crime  at  the  bar  of 
public  justice,  who  is  not  innocent  in  the  sight  of  God  and 
man  when  compared  with  the  defendant  at  the  bar.  This 
humbug  plea  of  insanity  has  been  prostituted  in  this  case. 
The  law  has  been  trampled  under  foot.  Morality  and  religion 
have  been  "Let  down  the  wind  to  play  at  fortune."  This 
woman  by  reason  of  her  being  a  woman  has  sought  now  to 
make  this  a  plea  for  the  commission  of  a  crime.  But  it  won't 
do.  Society  shakes  at  this  moment  to  the  very  centre.  The 
people  of  this  country,  by  reason  of  the  wide  circulation  of 
the  reports  of  the  trial  of  this  case,  are  standing  and  watching 
to  ascertain  whether  this  State  of  California  is  the  place  where 
murders  of  a  most  infamous  character  may  be  committed 
with  perfect  impunity. 

Mr.  Cook:  I  object  to  bringing  to  bear  upon  the  jury  the  opinion 
of  the  public  outside.  And  he  ought  not  to  attempt  to  intimidate 
the  jury  by  bringing  what  he  terms  as  public  opinion,  or  intends 
as  public  opinion, 
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Mr.  Byrne:  Gentlemen,  I  say  it  is  public  opinion  that  makes 
the  laws;  public  opinion  passing  through  the  persons  of  the  Legis- 
lature and  put  into  books. 

If  you  can  discover  in  the  testimony  of  any  witness,  either 
on  the  part  of  the  prosecution  or  on  the  part  of  the  defense, 
one  scintilla  of  evidence  that  comes  within  the  distance  of 
the  equator  from  the  poles,  of  indicating  insanity  on  the  part 
of  the  defendant  in  this  case,  you  can  give  the  benefit  of  it  to 
the  prisoner  at  the  bar.  Insanity,  so  far  as  it  may  be  pleaded 
as  an  excuse  for  the  commission  of  crime,  is  altogether  dif- 
ferent from  anything  that  has  been  introduced  here.  We 
have  in  this  case  all  the  evidences  of  preparation.  You  have 
first  of  all,  the  woman.  You  have  the  antecedent  threats ;  you 
have  for  the  implement  the  very  weapon  so  well  calculated 
to  produce  the  effect  intended ;  you  have  her  going  to  the  boat ; 
you  have  her,  in  a  measure,  concealed;  you  have  the  appear- 
ance of  the  man  and  the  wife  upon  the  boat;  you  have  the 
firing  of  the  pistol — the  result  of  that  firing  is  the  death  of 
that  man;  you  have  this  woman  retiring  after  the  firing  into 
the  cabin,  conducting  herself  in  all  situations  and  under  aU 
circumstances  as  a  man  would  do  who  had  been  employed 
to  commit  the  crime.  There  is  not  one  scintilla  of  real  evi- 
dence in  regard  to  insanity  that  is  to  be  found  in  this  case. 
Was  there  any  frenzy?  Was  the  intellect  deranged?  Was 
there  any  wild  or  extravagant  passion?  Was  there  any  evi- 
dence at  all  that  she  was  in  a  condition  by  which  she  could 
have  been  distinguished  from  any  other  human  being  on 
board  of  that  boat?  Did  she  show  any  insanity  in  her  eye? 
Probably  if  Dr.  Deane  had  been  on  board  of  the  boat  he 
might  have  recognized  something  in  her  eye  that  indicated 
fury.  There  she  was  cool  and  collected  in  all  her  acts  and 
manner  from  the  time  she  started  from  the  wharf  until  the 
deed  was  done.  She  employs  a  hack-man  to  take  her  down 
to  the  boat;  she  goes  down  to  the  boat;  she  is  carried  over 
upon  it  to  the  other  side  of  the  bay;  she  waits  until  it  de- 
parts from  the  Oakland  wharf  and  then  she  commits  the  act. 
Mr.  Cook  talks  to  you  about  it  being  a  remarkable  thing 
that  she  did  not  throw  the  pistol  overboard;  that  if  she  had 
been  wise  and  prudent  and  ' '  conscious ' '  she  would  have  taken 
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a  few  steps  to  the  side  and  thrown  the  pistol  overboard.  No, 
she  stood  for  a  considerable  time,  as  I  said  before,  without 
changing  her  position,  then  she  dropped  the  pistol  at  her 
feet  where  she  stood.  She  staid  to  watch  the  effect  of  the 
shot  and  to  avoid  attention  being  drawn  to  her,  she  remained 
motionless.  Then  she  turned  deliberately,  and  walked  away 
without  attracting  attention,  thinking  she  might  escape  in 
the  crowd,  there  being  a  large  crowd  there  at  the  time.  But 
when  the  son  of  the  deceased  pointed  her  out  to  the  officer  as 
the  individual  who  shot  his  father,  then  it  was  that  she  found 
she  was  detected — following  out,  no  doubt,  the  plan  she  had 
before  contemplated — then  it  was  that  she  stood  up  like  a 
bold,  fearless,  determined  woman,  acknowledges  the  fact,  and 
gave  her  reasons  for  it ;  and  these  facts,  and  the  acknowledg- 
ment of  it,  and  the  assigning  of  reasons  for  it — remove  en- 
tirely the  idea  of  insanity  from  this  case. 

And  give  to  Mr.  Crittenden  all  the  demerits  that  his  eon- 
duct  has  earned,  regard  him  as  an  individual  who  does  not 
deserve  any  consideration  upon  this  point  of  morality,  but 
for  God's  sake  as  to  a  man  who  has  lived  among  you  for 
twenty  odd  years,  who  has  occupied  a  high  station  in  his 
profession,  in  society;  and  in  the  Legislature,  who  has  aided 
in  framing  your  constitution ;  who  has  left  his  name  inefface- 
bly  graven  upon  the  history  of  this  coast,  do  not  say  that 
his  sins  have  been  so  great  that  she  who  slew  him  ought  not 
to  be  held  responsible  for  the  act.  He  did  not  so  far  forget 
himself  in  his  weakness  or  so  far  wander  from  the  path  of 
rectitude  as  to  finally  and  absolutely  leave  the  family  and 
the  ^'elations  to  whom  he  was  bound  by  the  most  solemn  ties 
of  marriage  and  consanguinity.  Do  not  forget  the  good  that 
was  in  the  man  as  evinced  by  his  public  life  and  even  in  his 
private  relations,  though  he  greatly  erred  for  a  time. 

"The  evil  that  men  do  lives  after  them: 
The  good  is  oft  interred  with  their  bones." 

Thus  let  it  not  be  with  Mr.  Crittenden.  Do  not  let  the  de- 
fense in  this  case  to  interpose  any  errors  or  imperfections 
in  his  life  as  the  principal  portion  of  a  shield  that  is  to  pro- 
tect one  of  the  greatest  violators  of  a  law  that  ever  entered 
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a  Court  of  Justice.  You  cannot  do  it;  you  cannot  violate 
your  duty;  you  cannot  disregard  your  oath..  His  lady,  like 
thousands  of  others  in  the  world,  separated  for  a  greater  or 
less  period  of  time  from  her  husband,  th.e  man  living  in  the 
wild  recesses  of  the  mountains,  as  you  may  say,  remained 
with  her  children  to  protect  them,  to  guard  and  nurture  them, 
to  teach  them  by  her  good  example  the  paths  of  virtue  and 
honor.  She  devoted  her  attention  and  bestowed  her  love  on 
those  who  required  her  attention  and  love.  While  her  hus- 
band was  in  a  distant  portion  of  the  country,  living  away  from 
her,  was  induced  to  yield  to  the  fascinations  of  this  wily 
woman  and  that  yielding,  that  state  of  fascination,  continued 
for  a  considerable  period  of  time.  When  he  found  that  he 
was  advancing  to  that  age  when  it  was  most  reprehensible 
of  him  to  engage  in  such  intercourse;  that  popular  opinion 
began  to  fasten  itself  upon  his  reputation  on  account  of  this 
alliance;  when  he  realized  fully,  probably  for  the  first  time, 
that  he  had  been  guilty  of  the  greatest  wrongs  to  his  family, 
then  he  resolved  once  more  to  call  about  him  those  from  whom 
he  had  been  partially  estranged;  to  summon  from  a  distance 
those  who  had  been  and  who  continued  to  be  the  nearest  and 
the  dearest,  and  to  rebuild  the  family  hearthstone,  never 
again  to  be  deserted  so  long  as  they  should  live.  When  this 
woman  became  acquainted  with  the  resolution  and  purpose  of 
this  man,  when  she  saw  her  great  hopes  and  great  ambition 
vanished,  she  resolved  upon  death  or  the  madhouse,  and  she 
spoke  her  resolution  to  Mr.  Volberg:  If  that  house  was  ever 
again  occupied  or  made  ready  for  occupancy,  either  Mr.  Crit- 
tenden or  herself  or  Mrs.  Crittenden  should  die. 

Will  you  take  away  from  the  man  the  right  to  repent  ?  Will 
you  not  allow  the  individual  who  has  violated  the  conven- 
tional rules  of  society,  or  who  has  broken  his  marriage  vow — 
has  broken,  if  you  please,  the  laws  of  religion  and  sound 
morality — ^the  privilege  of  repentance?  If  you  shall  shut  the 
gates  of  mercy  against  such  a  man,  certainly  you  will  not 
undertake  to  do  it  by  rendering  a  verdict  of  acquittal  in  this 
case.  Will  you  close  up  the  portals  by  which  a  man  may 
return  to  society,  and  to  a  deference  to  those  moral  and  re- 
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ligious  laws,  whicli  are  or  ought  to  be  entertained  by  every 
civilized  and  enlightened  member  of  society? 

This  venial  offense  which  constituted  the  crime  of  Mr.  Crit- 
tenden— a  crime  in  the  eye  of  abstract  morality — is  not  one 
of  which  he  affords  an  isolated  example.  Mr.  Crittenden  is 
not  the  only  man  who  has  figured  in  the  tide  of  time  as  having 
been  guilty  of  such  sins.  History  is  filled  with  examples  of 
this  kind.  Men  of ,  the  greatest  ability,  remarkable  for  the 
vigor  of  their  understanding  and  the  extent  of  their  learning, 
and  their  eminence  in  their  professions,  have  fallen  before  the 
smiles  of  a  deceitful  and  designing  woman  and  have  been 
guilty  of  a  thousand  and  one  silly  and  sinful  acts  which  the 
world  would  have  thought  them  incapable  of  committing  be- 
fore they  were  drawn  into  the  meshes  of  their  cunning  seduc- 
ers. Nor  need  we  go  to  ancient  times  or  to  other  countries  to 
find  examples.  Men  of  the  greatest  renoun  in  our  day  have 
become  noted  for  this,  that  in  an  hour  of  weakness  they  yielded 
to  the  fascinations  of  some  pleasing  woman  with  whom  they 
were  thrown  into  companionship. 

You  might  as  well  say  the  assassin  of  Henry  IV,  of  the 
Prince  of  Orange ;  that  Wilkes  Booth  who  shot  down  Abraham 
Lincoln,  in  a  public  theatre,  indulging  in  a  Latin  phrase, 
"Death  to  all  tyrants"  and  the  others  I  have  named,  were 
insane,  and  with  greater  reason,  too,  as  to  say  under  your 
oaths  that  this  woman  was  insane  when  she  assassinated  Mr. 
Crittenden.  And  even  as  compared  with  the  last  example 
which  I  have  quoted,  the  sanity  of  this  woman  is  more  evident. 

Wilkes  Booth  did  not  make  half  the  preparation  for  the 
assassination  of  the  President  that  is  shown  in  this  case.  He 
did  not  seek  to  poison  him;  he  did  not  work  himself  into  or 
through  the  kitchen  and  into  the  bedroom  of  the  President 
at  the  White  House  in  Washington;  but  he  boldly  and  de- 
terminedly walked  into  a  public  theatre,  where  two  thousand 
persons  were  seated,  and  shot  down,  in  a  private  box  of  that 
theatre,  the  President  of  the  United  States.  No  man  living 
ever  thought  of  suspecting  that  the  assassin  of  the  President 
was  crazy.  There  was  a  glory,  a  splendor,  a  romance  at- 
tached to  the  act,  and  he  was  an  actor  who  believed  he  would 
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realize  by  the  deed,  a  lasting  fame.  We  may  say  of  botli — 
they  were  inspired  alike  by  the  same  feeling  that  led  the 
' '  aspiring  youth  who  fired  the  Ephesian  dome,  whose  memory 
outlives  the  name  of  the  pious  fool  who  reared  it. ' '  If  Wilkes 
Booth  had  been  arrested,  he  might  have  pleaded  insanity.  It 
was  the  boldness  of  the  act,  the  effrontery,  the  romance  that 
attracted  him  to  its  commission.  I  wish  I  could  recall  at  this 
moment  Mr.  Webster's  remarks  which  he  made  in  the  prose- 
cution of  the  Crowningshields  for  murder,  in  which  he  re- 
ferred to  that  very  fact;  declared  that  there  is  a  romance,  a 
glory  about  the  killing  of  a  man,  which  takes  away  from  the 
minds  of  a  certain  class  in  the  community,  the  sense  of  wrong 
and  atrocity  which  properly  belongs  to  the  consideration  of 
the  deed. 

I  think  it  would  be  improper  to  institute  any  comparison 
on  the  question  of  veracity  between  the  defendant  at  the  bar 
and  Mrs.  Crittenden.  The  contrast  between  the  widow  who 
had  no  motive  to  teU  anything  but  the  exact  truth  and  the 
defendant  who  had  every  faeultj'-  brought  into  active  play 
as  every  motive  was  aroused  for  their  exercise,  is  remarkable 
and  startling  in  the  extreme.  Here  are  the  two  characters 
exhibited  to  you  by  their  appearance  upon  this  stand.  It 
would  be  an  insult  in  such  a  case  to  society,  an  outrage  on 
all  the  decencies  of  life,  to  indulge  for  one  moment  in  the 
serious  work  of  comparing  the  dignity  and  the  grace  and  the 
truthfulness  of  that  widowed  woman,  with  this  defendant  as 
a  witness  in  this  case;  to  compare  that  glorious  matron  with 
the  prisoner  at  the  bar.  Am  I  right  in  this  picture  ?  Have  I 
truthfully  sketched  or  suggested,  rather,  the  difference  be- 
tween these  two  persons  ?  When  you  retire  to  your  jury  room 
I  ask  you  to  consider  whether  this  photograph  which  has  been 
drawn  by  one  who  does  not  profess  to  be  an  artist  in  such 
delineations,  is  not  completely  suggestive  of  the  contrast  of 
these  two  characters.  It  was  scarcely  to  be  endured  by  a  man 
who  had  ever  had  a  mother  or  a  wife  or  who  had  the  slightest 
pretensions  to  common  decency  or  by  a  man  who  had  any 
respect  for  the  laws  sanctioned  by  society,  morality  and  re- 
ligion, to  hear  that  lady  tell  you  that  the  prisoner  at  the  bar 
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had  said  to  her  that  she  was  an  adulteress.  Why,  the  very 
blood  of  the  human  heart  will  stop  at  the  announcement  of 
such  outrageous  expressions.  She  (Mrs.  Fair)  when  spoken 
to  and  reproved  by  Mrs.  Crittenden — the  true  and  lawful 
wife  of  Mr.  Crittenden — who  had  children,  some  of  them 
grown  and  grandchildren  rising  in  years,  the  children  and 
grandchildren  of  her  now  deceased  husband — this  lady  with 
all  the  cool  and  calculating  complacency  of  a  woman  of  the 
world  says,  "Let  your  husband  get  a  divorce  and  marry  me, 
you  are  an  adulteress." 

Why,  great  God,  is  it  possible  that  in  a  Court  of  Justice 
twelve  men  must  quietly  listen  to  such  outrageous  and  in- 
famous revelations?  Where  are  your  mothers  and  wives? 
What  sort  of  morality  is  it  that  is  sought  to  be  fastened  upon 
the  civilized  world  by  the  utterance  of  such  sentiments  in  a 
court  of  justice?  What  becomes  of  the  daughters  and  the 
sons  of  this  generation  ?  What  becomes  of  the  whole  fabric  of 
society  if,  in  the  progress  of  a  case  of  this  kind,  when  such 
a  broken-hearted  woman  is  on  the  stand,  telling  the  story  of 
her  wrongs — she  who  has  been  robbed  of  her  husband — sit- 
ting, like  Niobe,  all  in  tears — testifying,  as  she  is  called  upon 
to  do,  in  regard  to  all  the  transactions  which  are  pertinent  to 
this  case  and  within  her  knowledge;  when  she  is  saluted,  in 
the  midst  of  her  evidence,  by  the  prisoner  at  the  bar,  with 
the  cry — ''You  are  a  liar"!  What  shall  become  of  this  so- 
ciety if  principles  like  these  are  to  be  engrafted  upon  it? — 
principles  that  bring  out  this  theory  which  is  illustrated  when 
Mrs.  Fair  says  to  that  noble  wife,  ''You  are  an  adulteress. 
I  am  the  wife  of  your  husband  in  the  sight  of  God.  Let  him 
be  divorced,  and  let  him  marry  me.  You  are  an  adulteress. ' ' 
There  never  was  a  grosser  insult  offered  to  the  morality  and 
intelligence  of  the  world,  than  is  embodied  in  that  declaration 
— never  in  all  the  history  of  the  world.  If  there  had  been  any 
child  of  Mrs.  Crittenden  present  when  such  an  announcement 
was  first  made,  and  he  should  have  shot  this  woman  upon  the 
stand  for  its  utterance,  I  question  whether  there  is  any  jury- 
in  the  world  that  could  ever  have  been  induced  to  have  brought 
in  a  verdict  of  guilty  of  murder  for  such  an  act.    Because, 
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in  such  a  ease,  it  is  true  that  those  passions  that  it  has  been 
claimed  operated  to  make  this  woman  unconscious  at  the  time 
she  committed  this  assassination,  might  naturally  be  supposed 
to  have  operated  so  as  to  have  resulted  in  a  temporary  ab- 
erration of  mind  on  the  part  of  the  son  of  this  widowed 
woman.  Yet,  in  the  face  of  such  conduct,  in  full  view  of 
such  obligations  as  I  have  indicated,  I  believe  are  laid  upon 
you  by  the  community,  it  is  proposed,  that  you  should  indorse 
these  sentiments,  and  should  say,  in  addition,  that  because  Mr. 
Crittenden  has  been  guilty  of  a  venial  offense  on  his  part, 
this  woman  must  go  free.  You,  gentlemen,  are  called  upon 
literally  to  indorse  those  free-love  sentiments  which  have  been 
shed  abroad  from  this  court  room.  What  influence  these 
sentiments  must  exert  on  the  community,  you  can  judge  as 
well  as  I.  You  saw  the  large  crowd  in  attendance  during  the 
occasion  to  which  I  have  referred,  and  must  have  noticed  how 
they  drank  in  the  sentiments  of  that  woman.  You  must  have 
observed  the  manifestations  of  deep  feeling  that  was  experi- 
enced on  the  part  of  every  one  present  when  that  lady  de- 
clared that  she  was  advised  by  the  defendant  to  get  a  divorce, 
and  herself  stigmatized  by  the  prisoner  at  the  bar  as  an 
adulteress.  There  never  was  such  a  perversion  of  language ; 
never  such  an  insult  offered  to  a  court  and  jury  in  the  world. 
This  is  one  of  the  practical  results  flowing  from  this  modern 
system  of  free-love,  by  which  religion  and  law,  virtue  and 
purity,  and  all  the  moral  qualities  which  make  the  true  man 
upon  the  earth,  are  sought  to  be  sacrificed  at  the  polluted 
shrine  of  those  who  would  convert  society  into  one  mass  of 
corruption,  sink  it,  and  upon  the  ruins  of  that  society — the 
sacrifice  of  all  morality,  law,  and  religion — would  erect  a 
monument  to  the  honor  of  one  for  whom  Rome  in  her  elder 
days  dedicated  a  temple ;  when  all  the  basest  of  passions  were 
deified;  when  the  disrobed  goddess  of  lust  was  the  object  of 
worship,  and  society  was  turned  into  a  grand  carnival  of 
sensuality.  This  is  just  what  would  be  done  by  carrying  out 
the  principles  advocated  by  these  free-love  theorists.  How 
proper,  how  dignified,  how  just  the  response  of  Mrs.  Critten- 
den, when  this  assault  was  made  upon  her  by  the  defendant : 
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**Mr,  Crittenden  can  never  get  a  divorce  from  me,  and  I  will 
never  seek  to  get  a  divorce  from  him."  The  practical  effect 
of  the=se  ideas  would  be  to  destroy  all  present  refinements, 
overthrow  all  order,  all  proprieties,  all  decencies,  and  inaugu- 
rate scenes  of  anarchy  and  passion  which  would  exceed  in 
horror  anything  that  the  mind  of  man  would  imagine. 

Gentlemen  of  the  jury,  you  are  called  upon  by  the  defense 
here  to  give  your  sanction,  in  a  formal  and  emphatic  manner 
to  such  doctrines. 

The  whole  tenor  and  conclusion  of  the  argument  of  the  de- 
fense is  that  they  want  you  to  hug  the  offender,  and  forget 
the  offense,  and  all  because  she  is  a  woman,  because  she  is 
one  of  that  sex  that  calls  upon  us  for  the  exercise  of  all  our 
gallantry  and  our  chivalry. 

Gentlemen,  the  only  means  by  which  the  tranquility  of 
society  can  be  preserved,  is  by  the  speedy  and  certain  admin- 
istration of  justice  upon  those  who  have  been  guilty  of  viola- 
tions of  the  public  law. 

If  you  decide  here  that  the  defendant  at  the  bar  should  be 
released  from  responsibility  for  her  act,  in  view  of  this  abor- 
tive attempt  made  to  establish  the  existence  of  insanity  in 
her  case,  why,  you  will  let  loose  upon  the  community  a  class 
of  individuals — ^both  male  and  female — who  will  not  hesitate 
to  perpetrate  the  most  violent  crimes;  confident  that  if  they 
can  only  obtain  the  services  of  some  distinguished  lawyer  and 
orator  like  Mr.  Cook  or  like  Mr.  Quint,  to  come  into  court 
and  shout  "insanity" — merely  the  word  insanity — that  they 
will  be  shielded  from  the  consequences  of  their  deeds.  That 
will  be  the  particular  working  of  this  sort  of  thing.  Gentle- 
men you  can  not  do  this. 

Criminals,  gentlemen,  must  not  be  pelted  with  the  scent  of 
roses  of  poetic  justice.  This  woman  is  brought  into  Court 
charged  with  the  commission  of  a  grievous  offense,  the  high- 
est known  to  our  laws.  Because  the  counsel  for  the  prose- 
cution in  the  exercise  of  their  judgment  call  things  by  their 
proper  names,  denounce  the  violators  of  the  law,  com.ment 
upon  their  conduct  and  their  antecedents;  because  my  asso- 
riate  does  that  which  the  law  expects  him  to  do  and  v/hich 
the  law  sanctions,  he  is  to  be  spoken  of  in  the  terms  indulged 
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in  by  Mr.  Cook.  That  will  not  do.  Jury  trials,  if  such,  were 
the  case,  would  be  left  in  the  condition  to  which  I  referred 
yesterday.  They  would  be  left  in  that  condition  in  which 
Dr.  Trask  with  his  theories  would  place  them.  We  would 
do  away  with  the  whole  jury  system  and  institute  instead  a 
system  of  councils  over  which  three  or  six  or  nine  doctors 
should  preside ! 

No!  Where  an  individual  comes  into  Court  and  seeks  to 
shield  herself  from  that  justice  which  we  on  the  part  of  the 
prosecution  deem  she  has  justly  merited;  when  she  puts  her 
reputation  at  stake;  her  standing  and  alleged  misfortunes 
in  the  issue,  we  have  a  right  and  we  would  be  false  to  our 
trust  if  we  did  not  exercise  that  right  to  inquire  who  and 
what  she  is,  where  she  came  from  and  what  has  been  her 
history  from  her  cradle  down  to  the  time  she  takes  her  posi- 
tion at  the  bar  where  she  is  to  be  tried.  How  can  you  tell 
whether  the  defendant  at  the  bar  is  a  married  or  unmarried 
woman  unless  the  question  is  investigated?  How  can  you 
tell  whether  she  has  one  or  a  dozen  husbands'?  How  are  you 
to  draw  a  distinction  between  the  susceptible  heart  of  a  young, 
unsophisticated  girl,  one  who  having  had  no  experience  in 
this  world  or  one  who  while  innocent  and  unsuspecting  was 
betrayed  by  a  cunning  seducer  and  led  from  the  paths  of 
virtue,  through  what  could  scarcely  be  called  a  fault  of  her 
own — lost,  lost  to  the  world  by  the  cruel  arts  of  the  accom- 
plished seducer  ?  How  is  it  possible  for  you  to  judge  whether 
a  given  prisoner  may  be  such  a  character  or  one  whose  ex- 
perience in  the  matrimonial  world  has  probably  not  had  a 
parallel  in  the  State  of  California? 

There  is  in  the  character  of  every  woman,  every  good 
woman,  that  which  creates  a  perfect  freedom  for  investiga- 
tion into  her  history  from  her  cradle  up.  No  woman  upon 
the  earth  who  can  be  truly  called  a  good  woman,  can  have 
any  apprehensions  as  to  any  security  of  her  life  and  character 
for  chastity.  Chastity  is  a  quality  that  defies  all  investiga- 
tion.   And  as  Milton  has  very  properly  said  in  his  Comus : 

"So  dear  to  Heaven,  the  saintly  chastity, 
That  when  once  'tis  found  sincerely  so, 
Legions  of  angels  surround  her,  and  drive  away  all  bad  things." 
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A  woman  that  has  been  true  to  herself  cannot  be  false  to 
anybody.  The  woman  who  has  paraded  the  path  of  virtue, 
sanctioned  by  religion  or  morality,  or  both— whether  she  be 
high  or  low,  educated  or  ignorant— can  snap  her  finger  at  the 
world  and  all  who  scrutinize  her  history  from  the  cradle  to 
the  hour  in  which  she  is  speaking.  It  is  only  those  who  are 
afraid  of  the  discovery  of  something  wrong  in  their  history 
that  are  alarmed  at  a  suggested  investigation. 

And  when  you  have  such  an  individual  as  the  subject  of 
judicial  examination,  you  can  only  then  prove  general  repu- 
tation and  not  special  acts.    How,  in  the  name  of  God,  is  the 
reputation  of  any  man  to  be  known  in  the  community  unless 
it  is  general?     And  it  is  for  that  reason  that  the  law  does 
not  permit  acts  of  individuals  to  be  the  subject  of  judicial 
investigation.     You   speak   of  a   man's   general    reputation. 
\Yhen  this  defendant's  reputation  was  investigated,  tlie  ques- 
tions were  as  to  her  general  reputation.    What  do  people  say 
about  her?    What  did  her  neighbors  say  about  her?     What 
was  her  reputation — ^here,  there  and  elsewhere?     The  state- 
ments that  persons  generally  made  about  her  when  her  name 
was  introduced  into  conversation?     This  makes  up  general 
reputation.    That  is  the  kind  of  testimony  that  has  been  given 
here.     Some  said  that  they  knew  her  reputation  to  be  bad 
in  connection  with  her  alleged  relations  with  Mr.  Crittenden. 
Others  declared  that  her  reputation  was  bad  outside  of  those 
relations  with  Mr.  Crittenden.    It  is  very  proper  and  just  and 
right  that  the  private  acts  of  persons  should  not  be  the  sub- 
jects of  judicial  investigation,  because  private  acts  might  be 
alleged  and  sworn  to  as  against  individuals,  by  persons  who 
from  envy  or  hatred  might  be  willing  to  come  into  Court  and 
testify  falsely  about  specific  transactions.     It  is  the  general 
reputation  alone  that  can  be  brought  into  question,  the  man- 
ner in  which  everybody  in  the  community  speaks  of  A.,  B. 
or  C.     That  reputation  was  sought  to  be  established  in  this 
ease.    Why?    Because  if  Mr.  Crittenden  had  pursued  a  line 
of  conduct  against  this  defendant,  she  being  a  maiden  un- 
sophisticated and  untaught,  who  never  yet  indulged  in  that 
unborn  grace  of  life  called  love ;  if  she  was  a  simple  girl  who 
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was  seduced  by  the  machinations  of  a  man  having  all  the  in- 
fluence which  has  been  attributed  to  Mr.  Crittenden;  if  she 
had  been  withdrawn  from  the  path  of  innocence  and  virtue 
by  him,  and  made  a  victim  to  his  lust — she  would  have  stood 
in  this  court  room  like  a  princess,  adorned  with  all  the  quali- 
ties that  belong  to  the  female  character,  with  the  power  and 
strength  that  only  belong  to  a  virtuous  woman.  But  when  we 
find,  upon  investigation,  that  she  it  is  who  has  been  following 
this  man,  that  this  man  has  been  entrapped  by  her,  that  she 
discovered  his  soft  part,  and  forced  him  to  love  her^  if  you 
please ;  when  you  find  that  this  woman  lias  been  forcing  this 
sentiment  and  association  of  love  in  the  face  of  one  who  has 
been  married  to  this  man  for  twenty-five  years,  and  who  has 
children  and  grandchildren,  and  he  the  parent  and  grand- 
father ;  that  she  has  been  pursuing  a  line  of  conduct  that  was 
abhorrent  to  virtue  and  propriety;  and  that  she  was  urging 
this  man  to  violate  the  highest  laws  of  t*he  community,  and 
separate  himself  from  his  wife-  and  family ;  then  the  question 
very  naturally  arises. 

Mr.  Cook  drew  your  attention  to  the  alleged  fact,  gentle- 
men, that  the  blood-hounds  of  the  law  were  on  the  track  of 
this  woman. 

Mr.  Cook.    Scent-hounds. 

Mr.  Byrne.  Well,  scent-hounds.  I  do  not  know,  gentlemen, 
of  any  one  who  could  properly  come  under  that  designation 
who  has  been  engaged  in  this  case,  except  I  judge  from  the 
pictures  which  I  saw  in  the  paper  the  other  day.  That  is  the 
only  place  where  I  have  seen  any  evidence  that  blood-hounds 
have  been  employed  in  this  case,  and  those  are  only  counter- 
feit presentments.  Therefore,  I  say,  there  have  been  no  blood- 
hounds or  scent-hounds  of  the  law  on  the  track  of  this  woman. 
There  is  no  contingent  fund  out  of  which  means  can  be 
realized  with  which  we  could  be  enabled  to  do  anything  of 
this  kind  in  this  case.  If  there  were  forty  or  fifty  or  sixty 
thousand  dollars  in  the  public  treasury  dedicated  to  this  sort 
of  business,  probably  we  should  have  a  great  many  candidates 
to  discharge  some  of  those  duties  which  properly  belong  to 


450  ^V.     AMERICAN  STATE  TRIALS. 

the  preparation  of  the  trial  of  such  a  case  as  this.    But  there 
is  no  such  fund  known  to  the  law  of  this  country. 

The  fact  is,  gentlemen — and  I  don't  wish  to  reflect  upon 
the  courage  of  Mr.  Crittenden — this  woman  had  scared  him 
to  death.  I  think  that  any  man  who  gets  enamored  of  a 
woman,  or  any  man  who  becomes  enamored  of  a  woman,  nat- 
urally degenerates  into  a  coward.  I  think  he  becomes  a 
coward.  I  think  these  letters  indicate  all  that.  "Dare  to  do 
it!"  Then  the  words:  ''Bare  to  go  to  this  woman!"  "Let 
that  woman  ever  return !"  "Let  you  ever  be  again  connected 
with  that  woman ! "  or  words  of  similar  import.  She  had  for- 
gotten to  use  the  gentle  phrase  which  is  more  commonly  em- 
ployed in  polite  and  refined  society  to-day — the  term  "lady" 
or  ' '  your  wife ' ' — but  uses  instead  the  Saxon  word  ' '  woman. ' ' 
"You  ever  connect  yourself  with  the  woman  again  and  you 
are  gone!"  "You  are  sacrificed!"  You  follow  her  or  ever 
connect  yourself  with  her  again,  and  verily  you  must  abandon 
all  remorse ;  you  must — indeed  you  might  say  she  said  to  him, 
in  substance  if  not  in  words — 

"Never  pray  more;  abandon  all  remorse; 
On  horror's  head  horrors  accumulate; 
Do  deeds  to  make  Heaven  weep,  all  Earth  amaz'd; 
For  nothing  canst  thou  to  damnation  add 
Greater  than  that." 

And  it  turned  out  precisely  as  she  stated.  You  meet  that 
woman!  Let  me  ever  behold  you  kiss  her!  Let  me  see  you 
embrace  her !  You  ever  unionize  yourself  with  her,  and  you 
will  realize  in  its  fullest  completeness  a  hell  upon  earth. 

Why,  is  there  anything  in  this  world  so  dreadfully  sick- 
ening as  this  expedition  of  this  woman  down  to  that  boat,  ac- 
cording to  her  own  explanations,  to  see  whether  a  man  who 
had  been  twenty-five  or  thirty  years  married  to  the  woman 
he  was  about  to  meet — the  mother  of  his  numerous  children — 
to  see  whether  he  would  kiss  his  wife?  Why,  gentlemen,  if 
we  were  to  implant  upon  our  statutes  the  blue  laws  of  two 
hundred  and  fifty  years  ago,  according  to  which,  I  think  a 
man  was  fined  or  made  to  suffer  a  certain  penalty  if  he 
kissed  his  wife  on  Sunday,  perhaps  we  could  not  bring  about 
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a  more  preposterous  result  tlian  is  illustrated  in  this  trans- 
action. This  woman's  feelings  for  this  man  were  carried  to 
an  extent  that  she  desecrated  the  very  word  '"Kissing." 

This  woman  had  poisoned  this  man's  intellect  so  that  he 
was  even  afraid  to  kiss  his  own  wife  on  meeting  her  after  a 
separation  of  seven  or  eight  months,  more  or  less.  He  is 
seated  on  one  of  the  benches  on  the  boat,  his  daughter  on  one 
side  and  his  little  boy  on  the  other  and  his  wife  holding  him 
hy  the  arm,  and  this  woman  went  down  there,  according  to 
her  own  account,  for  the  purpose  of  seeing  whether  this  man 
would  kiss  his  own  wife.  Gentlemen,  these  things  are  so  ab- 
solutely absurd,  and  at  the  same  time  so  monstrous  that  I 
take  no  pleasure  in  referring  to  them  because  they  are  an 
insult  to  our  manhood.  Every  man  who  ever  ha4  a  mother 
or  a  father  or  a  wife,  can  never  have  heard  the  statements 
uttered  without  feeling  the  most  supreme  contempt  for  the 
individuals  from  whose  mouth  they  came. 

The  mother  and  wife  was  trying  to  pursue  the  very  con- 
duct which  the  law  exacts,  both  the  moral  and  divine  law, 
because  she  was  proving  herself  a  mother  and  a  wife.  Be- 
cause of  that  this  woman  takes  the  law  into  her  own  hands, 
no  doubt  relytag  upon  the  influence  of  her  great  wealth, 
Ivnowing  that  wealth  may  be  able  to  secure  her  immunity  from 
the  penalty  for  the  crime  she  is  about  to  commit — takes  the 
law  into  her  own  hands  and  shoots  down,  to  make  it  more 
atrocious,  the  man  in  the  presence  of  his  wife  and  in  the 
presence  of  their  children. 

How  it  is  and  why  it  is  that  a  woman  who  was  in  this  semi- 
conscious state,  carrying  with  it  among  other  practical  results 
a  total  unconsciousness  when  she  committed  an  act  and  the 
peculiarity  of  forgetting  what  she  did  commit,  how  is  it  that 
so  shortly  after  the  commission  of  this  act  of  bloodshed,  she 
makes  the  acknowledgment  and  gives  the  reason  and  in  the 
jail  the  next  day  or  the  day  following,  she  desires  to  be  dressed 
and  prepared  for  the  occasion  of  attending  the  funeral  be- 
fore they  placed  him  under  the  cold  earth?  How  did  she 
know  that  Mr.  Crittenden  was  killed  ?  Where  is  the  evidence, 
so  far  as  we  can  gather  from  the  testimony  in  this  trial,  where 


452  XV.     AMERICAN  STATE  TRIALS. 


was  the  evidence  that  she  was  ever  informed  of  the  death  of 
Mr.  Crittenden?  Where  is  the  evidence  that  it  was  ever  com- 
municated to  her — so  far  as  this  case  is  concerned — that  she 
ever  knew  that  he  was  shot?  Who,  between  the  time  of  the 
firing  of  the  pistol  and  her  acknowledgment  of  the  deed  and 
the  assigning  of  reasons  for  it,  informs  her  that  she  had  shot 
Mr.  Crittenden  or  that  Mr.  Crittenden  was  known  at  all  on 
board  that  boat  outside  the  members  of  his  own  family?  If 
they  set  up  this  theory  that  her  source  of  information  was 
the  statement  made  by  Parker  Crittenden  to  her  at  the  time 
of  her  arrest  by  Captain  Kentzel,  then  the  theory  of  her  giv- 
ing a  reason  for  it,  acknowledging  the  deed  and  giving  a  rea- 
son— then  the  theory  that  is  set  up  here  of  semi-consciousness 
and  forgetfulness  of  the  whole  transaction  ever  afterwards, 
must  entirely  fall  to  the  ground,  because  the  testimony  you 
have  heard  and  the  theory  advanced  in  regard  to  unconscious- 
ness, cannot  stand  together.  One  or  the  other  must  fall  to  the 
ground.  If  she  was  unconscious  and  this  unconsciousness 
carried  itself  beyond  the  act  itself;  if  the  total  obliviousness 
of  the  act  is  a  part  and  portion  of  the  peculiarity  of  the 
human  mind,  when  a  person  commits  unconsciously  an  act, 
how  is  it  that  this  lady  admitted  the  whole  transaction  ?  And 
how  is  it  that  her  reasoning  power  took  full  possession  of  her 
mind  and  she  turned  to  and  gave  her  reasons  for  doing  it? 
I  say  this  is  inconsistent,  entirely  inconsistent  with  this  theory 
that  has  been  set  up  and  when  you  add  to  that  circumstance, 
that  within  two  or  three  days  afterwards  in  the  prison  she 
was  desirous  of  having  her  clothes  arranged  or  put  on  for  the 
purpose  of  visiting  the  deceased,  to  see  him  once  and  forever 
before  they  placed  him  in  the  cold  ground,  are  all  at  variance 
with  those  doctrines  of  insanity  and  at  variance  with  our  com- 
mon experience  of  men. 

This  doctrine  of  insanity,  gentlemen,  is  a  full  and  complete 
defense  for  any  crime  that  may  be  committed  where  the  party 
charged  with  the  offense  is  really  insane.  Human  law,  obey- 
ing its  philosophy,  yielding  to  the  humanity  that  belongs  to 
all  civilized  countries,  affords  its  protection  to  one  who  com- 
mits an  act  under  circumstances  in  which  the  law  declares  it 
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can  not  be  a  criminal  act,  which  it  would  be  were  the  party 
entirely  conscious  of  the  deed — where  insanity  exists.  But  if 
the  prisoner  was  insane,  we  would  have  some  indications  of 
the  insanity.  A  person  may  be  affected  with  dyspepsia,  may 
be  troubled  with  some  of  those  ailings,  which  the  counsel  have 
referred  to,  that  troubled,  if  you  please,  the  defendant  at  the 
bar.  A  person  may  be  affected,  then,  with  a  thousand  diseases 
— neuralgia,  for  example,  from  which  I  am  suffering  very 
much  myself — any  pain,  an  affection  of  the  bowels,  any  of 
those  ailings  that  flesh  is  heir  to;  anybody  or  everybody,  if 
you  please,  the  most  prudent  of  men  and  the  most  thoughtful 
of  men,  makes  them  irritated,  irritable,  and  forces  them  to  say 
things  and  do  things,  which  under  other  circumstances  they 
would  neither  say  nor  do.  If  by  your  verdict  you  say  that 
every  individual  who  may  be  ailing,  like  the  defendant,  as 
claimed  for  her  by  the  counsel  for  the  defendant,  is  not  ac- 
countable for  their  acts,  then  you  have,  by  an  arithmetical 
calculation,  one  quarter  of  the  women  of  the  City  of  San 
Francisco,  who  may  at  any  moment  when  laboring  under  any 
of  these  ailings  claimed  for  the  defendant  here,  shoot  down 
or  cut  down  anybody  and  everybody,  when  and  where  and  un- 
der what  circumstances  they  please.  If  they  should  be  arrested 
for  the  perpetration  of  any  of  those  crimes  they  can  come  into 
court,  plead  the  same  plea  that  has  been  here  interposed,  jouv 
example  would  be  followed,  and  they  be  relieved  from  all  re- 
sponsibility. I  merely  mention  this  to  show  you  the  danger 
there  would  be  in  assuming  that  this  insanity  has  been  proven 
to  the  extent  that  would  justify  or  excuse  the  commission  of  a 
crime.  It  would  be  a  most  terrible  state  of  society  if  the 
theory  of  Dr.  Trask  were  the  correct  theory.  If  every  girl 
and  every  woman,  to  the  extent  of  one  quarter  of  your  female 
population,  were  at  any  moment  from  any  cause  liable  to  get 
into  a  condition  where  they  could  shoot  down  or  cut  down  any 
one  to  whom  they  might  entertain  feelings  of  regard  or  feel- 
ings of  hatred ;  then,  I  say,  that  the  objects  of  your  law,  and 
the  purposes  of  your  society  are  entirely  useless.  There  would 
be  no  protection  for  man,  woman  or  child  in  the  community. 
I  say  that  such  a  rule  as  that  is  so  dangerous,  so  destructive, 
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that  it  becomes,  as  it  were,  the  rule  of  rum  rather  than  a  rule 
for  the  preservation  of  society.  If  this  insanity  was  the  in- 
sanity that  belongs  to  the  law,  the  insanity  that  has  been  rec- 
ognized by  the  schoolmen  belonging  to  the  medical  profession ; 
if  it  was  the  insanity  that  belongs  to  the  teachings  of  the  law, 
as  given  and  enunciated  by  the  judges  upon  the  bench,  and 
by  writers  upon  the  subject  of  insanity,  why  then  there  would 
be  very  little  to  say  here  upon  the  part  of  the  prosecution. 
We  have  to  bow  to  the  higher  authority,  and  although  we 
might  denounce  it  privately  in  our  own  judgment,  still  we 
would  have  to  confess  that  it  was  a  part  and  portion  of  the 
recognized  law  of  the  land,  however  much  we  might  deplore  it. 

All  the  decisions  in  every  State  of  the  Union,  with  the  ex- 
ception of  one  or  two — all  the  decisions  of  the  English  courts, 
where  the  great  learning  on  this  subject  has  been  collected — 
those  rules  are  that  the  insanity  must  be  established  upon  the 
part  of  the  person  that  puts  in  the  plea,  beyond  "all  reason- 
able doubt,"  to  use  the  language  of  the  law  writers.  It  is 
not  for  the  prosecution  to  disprove  insanity.  It  is  not  for  the 
prosecution  to  have  anything  to  say  on  the  subject.  "Where 
the  individual  hands  his  plea  of  insanity  to  the  Court,  or 
where  it  is  sought  to  be  sustained  by  testimony,  they  must  do 
it  beyond  the  possibility  of  a  doubt. 

There  must  be  no  doubt  about  it.  The  question  of  reason- 
able doubt  upon  this  question  of  insanity,  which  does  prevail 
in  cases  of  this  nature,  is  not  recognized  by  the  law.  If, 
then,  in  the  investigation  of  this  case,  you  come  to  the  con- 
clusion that  none  of  the  peculiarities  that  distinguish  a  sane 
from  an  insane  person,  either  in  the  preparation  for  this 
crime  or  in  its  execution,  have  been  shown  here,  then,  gen- 
tlemen, there  can  be  but  one  judgment  at  your  hands.  An 
insane  person  is  one  who  is  bereft  of  his  senses  so  as  to  render 
it  next  to  an  impossibility,  if  you  please,  for  him  to  distin- 
guish between  an  act  that  is  good  and  one  that  is  bad.  In 
such  a  case,  why,  of  course,  this  humane  provision  of  the  law 
should  receive  all  the  force  that  it  is  entitled  to.  In  investi- 
gating a  proposition  of  that  kind,  you  will  be  required,  as  your 
own  good  sense  will  tell  you,  to  ask  yourself:  What  has  been 
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proven  in  this  case  to  indicate  that  this  defendant  ever  was 
insane  ? 

The  preparation  for  this  crime  shows  great  method.  The 
procuring  of  a  pistol,  by  itself,  is  one  of  the  strongest  indica- 
tions of  the  perfect  self-possession  of  the  defendant.  The 
having  a  pistol  in  her  possession  upon  the  day  of  the  killing, 
going  over  on  the  boat,  remaining  npon  it  until  the  opportu- 
nity to  kill  did  present  itself  fairly,  the  doing  of  the  killing, 
the  removal  into  the  cabin,  the  scene  that  took  place  in  the 
cabin,  the  turning  up  of  her  veil,  having  up  to  that  time 
the  face  concealed — are  all  the  evidences  of  method,  and  of 
preparation,  such  method  and  such  preparation  as  do  not  be- 
long to  a  person  who  is  unconscious  of  what  she  is  doing.  It 
will  not  do ;  it  can  not  be  that  individuals  who,  in  every  step 
they  have  taken,  in  every  word  that  they  have  used  with  re- 
gard to  threats,  and  arming  themselves  to  mal^e  themselves 
perfect  masters  of  their  situation — it  will  not  do  to  come  into 
Court,  and  on  behalf  of  them  to  say  that  these  threats  which 
have  been  uttered,  and  these  preparations  which  have  been 
made,  and  which  show  a  method  belonging  to  a  very  clear 
and  a  very  unquestioned  intelligence,  were  the  indications  that 
can  in  any  degree  be  regarded  as  the  evidences  of  weakness  of 
mind.  No  human  being  on  earth  could  have  more  thor- 
oughly and  completely  consummated  what  he  had  threatened 
to  do,  than  the  defendant  at  the  bar.  She  was  on  this  boat, 
and  nobody  noticed  anything  in  her  conduct ;  nobody  noticed 
anji;hing  in  her  appearance,  in  her  eyes,  or  otherwise,  that 
would  show  she  was  affected  with  any  of  those  bereavements 
of  the  intellect.  On  the  other  hand,  she  stood  there — ^went 
there  and  remained  there — until  Mrs.  Crittenden,  and  her 
family,  and  her  husband,  came  on  board  from  the  cars;  and 
when  the  time  did  come,  as  the  boat  was  leaving  the  wharf, 
without  showing  her  face,  without  uttering  a  word,  without 
saying  or  doing  anything  beyond  the  firing  of  the  pistol,  she 
fired  it.  She  stood  there  for  a  few  minutes,  or  a  short  period 
of  time,  removed  her  veil,  went  into  the  cabin,  hoping  to  re- 
main undetected  until  the  boat  arrived,  having  her  carriage 
ready  to  carry  her  away.    When  detected  and  charged  with 
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the  offense,  she  acknowledges  it,  and  gives  the  reasons  you 
have  so  often  heard  spoken  of  here  as  to  the  cause  of  it.  Now, 
I  say,  that  if  in  any  of  those  features  of  this  testimony  you 
can  perceive  any  of  those  aberrations  of  mind  that  are  claimed 
for  this  woman,  then  it  must  be  by  some  means,  or  in  some 
way,  that  the  prosecution  in  this  case  do  not  understand. 
Some  people  sometimes,  when  they  find  themselves  within  the 
grasp  of  the  law,  interpose  this  plea  of  insanity,  with  a  view 
to  a  full  and  complete  defense.  It  is  a  plea,  gentlemen,  that, 
when  pleaded  properly,  is  as  great  a  barrier  and  a  protection 
to  the  individual  accused  as  any  plea  known  to  the  law;  but 
it  has  been  prostituted.  It  is  interposed  in  every  case  where 
the  individual  is  capable  of  employing  lawyers  of  such  dis- 
tinction as  those  who  have  figured  in  this  defense.  It  is  em- 
ployed, as  a  rule,  in  every  case  where  women  are  the  subject- 
matter  of  examination.  It  is  employed  in  those  cases  where 
persons  have  gotten  themselves  into  difficulty  under  circum- 
stances something  like  those  of  the  defendant,  and  who  mani- 
fest by  their  appearance,  bj^  their  intelligence,  abilit7f,  pecu- 
liarities that  create  the  distinction  or  the  difference  between 
an  ignorant  and  enlightened  person,  knowing  that  the  human 
heart  at  best  is  weak,  and  that  by  a  parade  of  letters  and  the 
interchange  of  sentiments,  and  the  doctrines  advanced  by  doc-' 
tors,  which,  in  nine  cases  out  of  ten,  are  not  understood  by 
anybody,  they  can  do  it  with  a  great  success;  for  it  is,  as  I 
have  said,  the  most  dangerous  of  all  human  pleas.  It  is  dan- 
gerous .to  society.  It  makes  a  mockery  of  the  administration 
of  the  law. 

But  there  is  another  idea,  gentlemen,  that  I  desire  to  draw 
your  attention  to,  and  I  am  sorry  to  be  trespassing  upon  your 
patience.  This  woman  claims  to  have  been  the  wife  of  the 
deceased,  as  he,  the  deceased,  in  her  opinion,  claimed  to  be 
her  husband,  sanctioned  by  a  law  much  higher  than  that 
which  we  find  upon  this  earth.  Take  this  example.  A  woman, 
the  lawful  wedded  wife  of  another,  if  she,  in  her  hours  of 
weakness,  is  caught  in  flagrante  delictu,  as  the  lawyers  call  it, 
with  somebody  else,  the  husband  can  shoot  dead  the  party. 
Supposing  it  to  be  the  case  that  the  defendant  at  the  bar  had 
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been  found  in  flagrante  delictu  by  Mr.  Crittenden,  and  he  had 
shot  the  individual  found  with  her,  where  would  his  plea  of 
being  a  husband  be  1  What  would  such  a  plea  upon  his  behalf, 
upon  a  trial  for  murder,  effect  ?  What  kind  of  an  operation  or 
effect  would  such  a  plea  in  his  case  have  in  the  case  of  killing 
the  individual  whom  he  might  have  found  with  Mrs.  Fair, 
upon  the  ground  assumed  here  that  she  was  his  wife,  and  he 
her  husband?  Why,  the  advancement  of  such  a  proposition 
would  simply  result  in  the  plea  being  laughed  out  of  court. 
Mr.  Crittenden  would  have  no  more  right  to  harm  a  hair  of  a 
human  being,  no  matter  what  his  conduct  might  have  been 
toward  Mrs.  Fair,  than  he  would  of  the  most  perfect  stranger 
in  the  world.  I  only  cite  that  for  the  purpose  of  showing  you 
how  entirely  preposterous  and  absurd  is  this  argument  on  the 
part  of  counsel— this  statement  upon  the  part  of  the  defendant 
that  by  the  higher  law  she  was  the  wife  of  Crittenden,  and  he 
her  husband.  Therefore,  whatever  his  abstract  views  may  be 
with  reference  to  marital  rights,  they  will  not,  and  can  not, 
under  the  present  existing  laws,  in  all  Christian  countries, 
amount  to  anything  in  a  court  of  justice.  She  may  have  con- 
ceived that  the  higher  law,  that  we  know  nothing  about  as 
mere  earthly  beings,  should  govern  her;  but  when  you  have 
earthly  courts  of  justice  to  pass  upon  those  questions  they  do 
not  penetrate,  because  they  cannot,  the  great  secret  doctrines 
of  infinity,  but  are  content  to  the  extent  of  their  power  to  in- 
terpret the  laws,  to  administer  them  as  we  understand  them 
here  upon  earth. 

Well,  gentlemen,  I  have,  in  a  measure,  endeavored  to  answer 
some  of  the  arguments  that  were  advanced  by  the  two  counsel 
that  represent  the  defense,  feeling  convinced  that  the  able 
argument  of  Mr.  Campbell  has  really  covered  all  this  case 
excepting  in  regard  to  some  few  things  that  were  said  after 
he  took  his  seat.  It  was  a  difficult  thing  at  all  times  for  me 
or  for  anybody  to  attempt  to  answer  or  reply  to  the  thousand 
and  one  various  points  that  were  raised  by  these  gentlemen 
and  brought  into  the  case  without  their  being  legitimately 
there.  I  have  endeavored  to  show  you  the  total  inconsistency 
of  this  plea  of  insanity;  that  the  facts  surrounding  this  case 


438  -^V.     AMERICAN  STATE  TRIALS. 

must  make  us  revolt  at  the  idea  of  any  insanity  ever  having 
taken  possession  of  the  brain  of  the  defendant  at  the  bar. 
That  to  adopt  a  plea  like  this,  so  entirely  abortive,  would  be 
opening  the  door  to  the  perpetration  of  the  most  heinous 
crimes  known  to  the  law.  And  notwithstanding  the  pathetic 
appeals  of  the  apostrophe  to  mercy  which  both  the  counsel 
made  to  you  and  whilst  man  acts  "most  like  God  when  mercy 
seasons  justice,"  you  should  bear  in  mind  at  all  times  and 
under  all  circumstances,  whether  as  jurymen  or  citizens,  that 
mercy  but  murders  in  pardoning  him  that  kills  without  suf- 
ficient cause;  that  the  authority  of  the  law,  both  olden  and 
modern — the  argument  of  civilization — all  go  to  fasten  that 
proposition  upon  the  mind  of  every  well-thinking  man.  As 
the  counsel  says: 

"The  quality  of  mercy  is  not  strained; 
It  droppeth  like  the  gentle  rain  from  heaven 
Upon  the  place  beneath;  it  is  twice  blessed; 
It  blesses  him  that  gives,  and  him  that  takes. 
'Tis  mightiest  in  the  mightiest;   it  becomes 
The  thron'd  monarch  better  than  his  crown." 

But,  bear  in  mind,  in  the  face  of  that  beautiful  sentence, 
that  mercy  but  murders  in  pardoning  him  that  kills,  and  man 
acts  "most  like  God,"  it  is  true,  "when  mercy  seasons  jus- 
tice ; ' '  but  the  other  consideration  involved  is  paramount  even 
to  that  feeling  which  has  been  so  elegantly  spoken  of  by  the 
poet. 

We  say  to  you,  as  citizens,  as  jurymen,  as  members  of  so- 
ciety, if  this  individual  has  been  proven  to  you  to  have  killed 
Mr.  Crittenden,  unless  you  are  satisfied,  beyond  all  doubt, 
that  sht  was  unaccountable,  the  prosecution  here  is  entitled 
to  a  verdict  at  your  hands.  The  demands  and  exactions  of 
society  require  it ;  the  tranquility  of  the  community  demands 
it ;  the  reputation  which  our  city  bears  in  the  estimation  of 
the  civilized  world  authorizes  it.  There  is  no  interest,  social, 
political,  or  otherwise,  that  can  possibly  be  thought  of,  or  con- 
templated, but  requires  that,  in  a  case  of  this  character,  jus- 
tice should  be  done.  The  gTeat  demands  of  society,  involving 
its  ten  thousand  interests,  require  that  the  administration  of 
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justice  should  be  pure  and  unadulterated;  that  the  stream 
of  justice  should  flow  as  limpid,  as  pure  as  nature  intended  it. 
The  doing  of  any  other  act,  the  diversion  of  that  stream  of 
human  justice  from  its  proper  and  legitimate  channel,  would 
bring  on  the  head  of  us  all  an  inundation  that  would  sweep 
us  into  chaos  and  society  would  not  be  safe — no  male  or  fe- 
male in  your  midst  could  hold  up  his  or  her  head  and  say 
with  one  degree  of  confidence  that  their  life  was  worth  a 
pin's  fee. 

This  woman  stands  here  arraigned  for  the  perpetration  of 
a  great  crime.  You  are  her  peers.  In  your  hands  is  her 
destiny.  Upon  the  one  hand  you  have  her,  who  of  her  free 
will  committed  a  great  crime  by  removing  one  of  your  fellow 
men  from  his  place  upon  the  earth.  On  the  other  hand  you 
have  the  entire  society  in  which  you  live.  You  have  a  duty 
to  perform  to  it ;  a  duty  which  you  owe  the  law  by  virtue  of 
your  oath  which  you  owe  your  God.  Will  you,  can  you,  stand 
there  even  now  and  through  the  balance  of  your  life  say  that 
you  have  approached  the  consideration  of  this  case  with  that 
degree  of  care,  that  prudence  of  thought,  seeking  to  hold  the 
balance  of  justice  equally — can  you  say  that  there  has  been 
anything  said  here  upon  the  part  of  the  defense  that  would 
justify  you  in  declaring  by  your  voice,  by  your  vote,  by  your 
verdict,  under  your  oath  and  in  the  face  of  this  evidence,  that 
defendant  at  the  bar  is  entitled  to  a  full  acquittal  of  this 
crime  by  reason  of  her  having  been  insane  1 

She  stands  here  arraigned  that,  with  presumption  impious 
and  accursed,  she  has  usurped  God 's  high  prerogative ;  that 
she  set  afloat  blood  that  should  have  flowed  in  calm  and  nat- 
ural currents ;  that  with  a  diseased  and  moody  spirit  she  took 
away  that  life  that  should  have  lived  along  to  the  extent  that 
God  intended.  Vile  in  disposition,  bloody  in  thought,  she 
struck  doMTQ  one  that  was  intended  for  a  better  and  a  greater 
future.  In  doing  this,  the  least  we  can  say,  with  all  the 
feelings  of  humanity  that  necessarily  prompt  us,  is  that  she 
is,  in  view  of  this  transaction — in  view  of  this  murder — she 
stands  here  in  the  eye  of  the  law  in  no  other  capacity  than 
as  a  cold  and  deliberate  and  willful  murderess.     Any  other 
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theory  would  be  insulting  to  the  intelligence  of  the  age.  Any- 
other  theory  would  be  violating  the  law  of  the  land ;  and  I  do 
not  think  that  you — I  do  not  think  that  any  sensible  man  will 
permit  those  feelings  of  the  heart  to  get  such  a  complete  mas- 
tery over  the  mind  and  judgment,  that  although  her  sex  is  one 
that  is  well  calculated  to  provoke  the  exercise  of  the  feelings, 
it,  and  it  alone,  will  ever  cause  you  to  fail  in  the  performance 
of  that  duty  T\'hich  you  are  required  to  do  by  reason  of  the 
oath  which  you  have  taken. 

THE  CHARGE  TO  THE  JURY. 

Judge  Dwixelle  (who  stood  up  while  delivering  his  charge,  and 
the  jury  stood  also) : 

Gentlemen  of  the  jury:  It  is  the  duty  of  the  Court  to  state  the 
law  applicable  to  the  case  on  trial,  and  to  the  facts  and  circum- 
stances developed  by  the  evidence;  to  decide  what  shall  not  be  ad- 
mitted as  legal  and  competent  evidence,  and  generally,  to  regulate 
the  conduct  of  the  trial.  It  is  the  duty  of  the  jury  to  take  such 
evidence  into  consideration,  to  weigh  it  carefully;  to  apply  their 
best  judgment  to  the  discovery  of  the  truth,  and  by  their  verdict  to 
declare  it,  without  regard  to  the  sex  or  social  position  of  the  party 
accused.  The  law  in  its  policy  makes  no  distinction  between  the 
murderess  and  the  murderer — they  are  alike  amenable,  and  we 
should  not  contravene  its  design  by  such  distinction,  whereby  the 
guilty  may  escape  the  full  punishment  provided  "by  law;  and  while 
courts  and  jurors  perform  their  respective  duties,  the  law  will  be 
properly  administered,  and  all  within  human  power  will  be  done 
for  the  detection  and  punishment  of  the  guilty,  and  for  the  security 
and  protection  of  the  innocent.  In  the  language  of  an  eminent 
jurist,  "We  are  not  here  to  administer  sympathy,  but  to  execute 
justice;  to  carry  into  effect  the  laws  of  the  land;  to  enforce  Its 
solemn  mandates,  and  not  to  nullify  or  relax  its  positive  commands 
by  misplaced  sympathy  or  morbid  clemency."  This  duty  we  must 
discharge  at  whatever  hazard,  whether  painful  or  agreeable.  Neither 
manhood  nor  honor,  the  restraints  of  conscience,  nor  the  solemn 
mandates  of  the  law  allow  us  to  decline  its  performance  or  to 
hesitate  in  its  execution.  It  is  enough  for  us  to  'know  that  we  must 
administer  the  law  as  it  is  and  have  no  right  to  usurp  the  legis- 
lative power  and  apply  to  a  past  transaction  laws  of  our  own 
creation. 

To  convict  any  person  of  a  crime  under  our  laws,  it  should  appear 
from  the  evidence  that  there  was  a  union  or  joint  operation  of  act, 
or  intention,  or  negligence.  "Intention  is  manifested  by  the  cir- 
cumstances connected  with  the  perpetration  of  the  offense,  and  the 
sound  mind  and  discretion  of  the  person  accused."  And  our 
statutes  provide  that  "a  person  shall  be  considered  of  sound  mind. 
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"Who  is  neither  an  idiot  nor  lunatic,  nor  affected  Avith  insanity,  and 
who  hatli  arrived  at  the  age  of  fourteen  years,  or  before  that  age, 
if  such  person  knew  the  distinction  between  good  and  evil." 

Under  the  indictment,  if  in  your  opinion  from  the  evidence,  and 
the  law  as  it  will  be  given  to  you  by  the  Court,  you  are  justified  in 
so  doing,  you  can  find  the  prisoner  guilty  of  either  murder  in  the 
first  degree,  murder  in  the  second  degree,  or  guilty  of  manslaughter. 

(After  instructing  as  to  circumstantial  evidence  as  to  confes- 
sion) : 

All  of  the  presumptions  of  law,  independent  of  evidence,  are  in 
favor  of  innocence,  and  every  person  is  presumed  to  be  innocent 
of  crime,  until  he  is  proven  to  be  guilty;  but  if  it  be  proven  that  the 
accused  did  the  killing,  as  charged  in  the  indictment,  the  burden 
of  proving  facts  and  circumstances  of  mitigation,  or  that  justify  or 
excuse  the  homicide,  or  that  show  that  the  party  who  committed  the 
homicide  was  not  legally  responsible  for  the  killing,  devolves  upon 
her,  unless  the  proof  on  the  part  of  the  prosecution  sufficiently 
manifests  that  the  crime  committed  only  amounts  to  manslaughter, 
or  that  the  accused  was  justified  or  excused  for  committing  the 
homicide,  or  was  not  legally  responsible  for  the  killing. 

On  behalf  of  the  prisoner,  it  is  insisted  she  should  be  acquitted, 
for  the  reasons  as  alleged,  that  she  is  not  legally,  morally,  or  other- 
wise responsible  for  the  killing  of  the  deceased,  Alexander  P.  Crit- 
tenden, if  she  did  kill  him;  that  she  was  insane  when  the  mortal 
injury  was  inflicted;  that  she  was  unconscious  at  the  time  of  the 
alleged  shooting;  that  she  was  then  unconscious  of  the  act,  and  in 
such  a  state  of  mind  produced  by  hysterical  mania,  superinduced 
by  organic  disease,  and  incapable  of  harboring  malice;  that  at  the 
moment  of  discharging  the  fatal  shot  she  was  impelled  so  to  do  by 
an  uncontrollable  impulse,  and  was  then  unconscious  of  doing 
wrong — not  legally  responsible  for  the  act,  and  not  gu^ilty  of  murder 
in  the  first  or  second  degree,  or  of  manslaughter;  therefore,  it  is 
necessary  that  the  law  in  reference  to  insanity  and  diseases  of  the 
mind  applicable  to  homicide,  should  be  adverted  to.  The  moral,  as 
well  as  the  intellectual,  faculties  may  be  so  distorted  by  disease,  or 
other  cause,  as  to  deprive  the  mind  of  its  directing  or  controlling 
powers.  Insanity  has  been  defined  as  "unsoundness  of  mind;"  an 
insane  man  as  a  "man  of  unsound  mind;"  yet,  a  person  of  unsound 
mind  may  commit  a  crime  and  be  legally  held  responsible  for  its 
commission,  unless  his  peculiar  unsoundness  of  mind  or  mono- 
mania were  involved,  for  the  reason  that  his  mind  may  be  unsound 
on  some  subjects,  and  sound  upon  others.  As  a  general  rule,  an 
insane  person  is  incapable  of  committing  crime — but  there  are  ex- 
ceptions to  the  rule.  A  person  sometimes  insane,  who  has  lucid  in- 
tervals, or  Is  so  far  sane  as  to  distinguish  good  from  evil,  right 
from  wrong,  may  commit  crime  and  be  legally  held  responsible.  In 
reference  to  crimes  in  this  State,  "to  establish  a  defense  on  the 
ground  of  insanity,  it  must  be  clearly  proved  that,  at  the  timo  of 
the  committing  of  the  act.  the  party  accused  was  laboring  unaer 
such  a  defect  of  reason,  from  disease  of  the  mind,  as  not  to  know 
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the  nature  or  quality  of  tlie  act,  or  if  he  did  know  it,  that  he  did 
not  know  that  he  was  doing  what  was  wrong."  Our  statute,  already 
referred  to,  which  provides,  "that  a  person  shall  be  considered  of 
sound  mind  who  is  neither  an  idiot,  nor  lunatic,  nor  affected  wiTh 
insanity,  and  who  hath  arrived  at  the  age  of  fourteen  year^, 
*  *  *  if  such  person  knew  the  distinction  between  good  and 
evil,"  if  not  a  definition — the  word  "insanity"  being  understood  in 
its  larger  sense,  as  including  idiocy,  lunacy,  and  all  other  kindred 
forms  of  mental  infirmity — it  is  the  key  to  the  explanation  of  in- 
sanity, as  applicable  to  the  criminal  jurisprudence  of  this  State, 
and  effectually  provides  that  no  person  is,  or  shall  be,  held  respon- 
sible for  any  offense  against  the  law,  if  he  was  naturally  or  other- 
wise an  idiot,  a  lunatic,  or  affected  with  morbid,  temporary  or 
permanent  insanity,  mania,  monomania,  dementia,  or  any  mental 
disease  or  ailment,  which  deprived  him  of  the  power  of  distin- 
guishing between  good  and  evil,  right  from  wrong,  at  the  time  he 
committed  the  offense,  whether  his  affliction  of  mind  was  natural, 
or  the  result  of  artificial  or  other  causes.  Therefore,  you  are  in- 
structed that  if  you  find  from  the  evidence  the  prisoner  committed 
the  offense  charged,  and  at  the  time  she  committed  the  same  her 
mind  was  so  far  disordered  or  diseased  that  she  was  incapable  of 
distinguishing  good  from  evil,  right  from  wrong,  she  was  irrespon- 
Kible,  and  should  be  acquitted;  or  if  she  was  at  the  instant  of  the 
alleged  shooting  deprived  of  reason,  though  then  in  a  semi-conscious 
state,  the  act  in  law  was  non- volitional,  and  she  is  not  responsible; 
or,  if  she  was  at  that  instant  unconscious,  she  is  not  responsible; 
nor  is  she  legally  responsible  if  she  was  so  impelled  to  shoot  the 
deceaed  by  an  uncontrollable  influence,  and  was  at  the  moment  un- 
conscious of  doing  wrong;  and  she  is  not  responsible,  if  by  reason 
of  her  physical  condition,  superinduced  from  any  cause,  she  be- 
came and  was  subject  to  violent  frenzies  and  paroxysms  of  rage, 
in  which  her  power  of  distinguishing  between  right  and  wrong  was 
for  the  time  destroyed  or  suspended,  and  the  act  charged  was  com- 
mitted while  in  such  a  frenzy  or  paroxysm,  and  while  such  power 
to  distinguish  between  right  and  wrong  was  destroyed  or  suspended; 
but  you  should  not  confound  such  a  frenzy  or  paroxysm  with  a  mere 
frenzy  or  paroxysm  of  anger  or  rage  when  she  did  distinguish 
between  right  and  wrong,  and  did  know  what  she  was  doing. 
In  determining  the  question  of  the  prisoner's  sanity  or  insanity, 
you  can  take  into  consideration  any  facts  tending  to  show  the  pris- 
oner's state  of  mind  before  or  after  the  alleged  shooting,  her 
physical  condition  and  ailments  prior  to  that  time,  her  former  rela- 
tions with  the  deceased,  and  the  love,  affection,  or  hatred  she  may 
have  entertained  toward  him  during  his  life;  whether  or  not  there 
existed  any  motive  to  induce  her  to  take  his  life,  or  whether  she 
acted  in  a  spirit  of  revenge-  whether  or  not  she  shot  the  deceased 
to  gratify  a  feeling  of  revenge  she  entertained  against  any  other 
person  than  the  deceased,  or  if  she  committed  the  act  from  mere 
wantonness.  You  can  also,  in  determining  the  question  of  sanity 
or  insanity,  consider  all  the  evidence  given,  either  on  behalf  of  the 
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prosecution  or  the  prisoner,  and  apply  to  the  facts  and  circum- 
stances developed,  your  knowledge  of  human  nature  and  the  ten- 
dencies of  the  human  mind,  and  thereby  ascertain  whether  or  not 
she  was,  at  the  time  the  mortal  wound  was  inflicted,  responsible 
for  the  act.  "If  it  be  shown  that  the  intellectual  faculties  were  so 
impaired  as  to  produce  a  general  habitual  derangement  of  them,  not 
traceable  to  some  temporary  cause,  the  law  would  presume  the 
mind  to  have  continued  until  the  contrary  was  shown;"  but  the 
principle  is  different  in  reference  to  temporary  or  periodical  in- 
sanity resulting  from  some  transient  cause,  for  then,  "the  presump- 
tion would  be  that  the  mind  was  restored  to  its  normal  condition 
when  the  disturbing  element  had  ceased  to  operate." 

To  constitute  a  crime,  the  accused  must  have  been  acted  upon 
by  motives  and  governed  by  will  in  its  commission.  In  the  legal 
sense,  a  person  bereft  of  reason  can  not  act  upon  motives  or  be 
governed  by  will. 

On  a  trial  for  murder,  the  accused  is  presumed  to  be  sane  until 
the  contrary  is  made  to  appear  by  the  evidence;  and  if  insanity  is 
relied  upon  as  a  defense,  it  must  be  established  aflirmatively  by  a 
preponderance  of  proof. 

(After  defining  murder  and  manslaughter) : 

Were  it  not  my  duty  I  would  not  refer  to  what  you  know  so 
well,  that  a  promise  to  marry  made  by  a  woman  who  has  a  hus- 
band living  or  such  an  engagement  made  by  a  man  whose  wife 
still  lives,  would  be  against  the  policy  of  the  law  and  consequently 
void  whether  followed  by  cohabitation  or  not.  Such  promises  are 
not  recognized  by  the  law  and  if  broken  do  not  furnish  any  ex- 
cuse for  the  commission  of  crime.  The  remembrance  of  the  homes 
of  your  childhood,  made  holy  and  happy  by  the  sacred  ties  of 
matrimony,  will  suggest  the  wisdom  of  the  policy  of  our  laws 
concerning  marriage,  without  further  remark  from  me. 

In  determining  the  questions  of  malice,  deliberation  and  pre- 
meditation, you  can  consider  in  connection  with  the  other  evi- 
dence, threats  made  by  her  when  she  was  sane,  if  she  uttered  any; 
any  preparation  she  made  to  accomplish  the  fatal  result;  any 
disguise  of  her  person;  her  action  on  the  ferry-boat  before  and 
after  the  shooting  and  the  motives  by  which  she  was  actuated. 

In  determining  the  creditability  of  the  witnesses  who  have  tes- 
tified in  your  presence — and  the  same  principles  apply  to  the  pris- 
oner who  has  been  a  witness  on  her  own  behalf — you  can  take  into 
consideration  thefr  appearance  and  deportment  on  the  witness 
stand  when  testifying,  the  probability  of  the  truth  of  their  state- 
ments independently  of,  or  in  connection  with,  the  other  evidence 
adduced;  their  anxiety  or  interest  in  the  result  of  this  trial;  their 
friendly  or  hostile  feelings  towards  the  prisoner;  to  what  extent 
they  have  been  corroborated  or  contradicted  by  the  oral  or  written 
evidence  as  well  as  their  means  of  knowledge.  From  the  fact  that 
a  rule  cannot  be  established  for  testing  the  truthfulness  of  wit- 
nesses which  would  be  applicable  to  every  case,  the  law  permits 
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jurors  to  test  their  creditability  according  to  their  best  knowledge 
of  the  laws  governing  human  action. 

Believing,  gentlemen,  you  will  act  dispassionately  and  justly, 
the  case  Is  now  submitted  to  your  consideration. 

THE  VERDICT. 

The  jury  returned  into  Court,  after  forty  minutes,  and  upon  be- 
ing asked  the  usual  question  as  to  the  verdict  by  the  Clerk,  Mr. 
Sterrett  replied:  We  find  the  prisoner  guilty  of  murder  in  the 
first  degree. 

On  June  3,  1811,  Mrs.  Fair  was  sentenced  to  be  hanged  on  July 
28.  The  Supreme  Court  ordered  a  new  trial  because  of  the  admis- 
sion of  testimony  that  the  general  character  of  the  prisoner  was 
bad,  and  because  her  counsel  was  not  permitted  to  make  the  clos- 
ing speech  to  the  jury.     People  v.  Fair,  43  Cal.  137. 

"A  second  trial  became  necessary.  It  took  pla^e  at  the  close  of 
1872  and  resulted  in  an  acquittal.  The  verdict  was  far  from  sat- 
isfactory to  the  public  and  gave  rise  to  some  forcible  utterances 
of  opinion  concerning  the  present  manner  of  impanelling  the 
juries  in  criminal  cases.  In  making  u.p  the  jury  in  this  case, 
hundreds  upon  hundreds  of  persons  were  rejected  upon  the  score 
of  preconceived  opinions.  Practically,  nearly  everybody  who  had 
read  the  newspapers,  who  had  any  knowledge  of  passing  events  or 
any  intelligence  to  apply  to  that  bare  knowledge,  was  ruled  out  as 
incompetent.  It  began  to  seem  that  it  would  be  impossible  to  have 
a  trial  at  all  because  it  would  be  impossible  to  find  in  or  around  a 
thriving  and  active  city  like  San  Francisco  twelve  men  sufficiently 
ignorant  and  stupid  to  fulfill  the  requisitions  of  jurors.  Nothing 
but  an  idiot  asylum  could  be  reasonably  expected  to  furnish  such 
a  panel  as  the  learned  Judges  insisted  upon  having.  At  last  after 
a  long  period  and  careful  search,  a  dozen  men  were  brought  to- 
gether, presumably  the  most  unintelligent  creatures  in  California, 
so  exceptionally  imbecile  as  to  be  unexceptionable!  These  worthies 
sat  solemnly  in  the  box  listening  to  the  haranges  and  theories  of 
the  learned  and  eloquent  counsel  of  the  accused  lady,  until  it  may 
be  supposed  that  their  mental  condition  became  even  more  con- 
fused than  hers  was  represented  to  have  been  at  the  time  of  the 
commission  of  the  deed  of  killing.  Indeed  it  is  not  satisfactorily 
shown  that  they  had  even  been  educated  up  to  the  comprehension 
of  the  idea  that  to  shoot  a  human  being  is  really  a  reprehensible 
act.  Their  finding  was  only  what  should  naturally  have  been  antici- 
pated and  after  all  it  was  the  law  or  the  administration  thereof 
which  insisted  upon  having  such  men  for  jurors,  rather  than  the 
men  themselves,  that  ought  justly  to  be  held  answerable  for  their 
action."i3 

13  "Famous  Trials,"  John  Morse,  Sr.  Little,  Brown  &  Co.,  Bos- 
ton.   1874. 


THE  TRIALS  OF  THE  ACTIONS  BETWEEN  SARAH 

ALTHEA     HILL     (CALLING    HERSELF    MRS. 

SHARON  AND  LATER  MRS.  DAVID  S.  TERRY) 

AND  SENATOR  WILLIAM  SHARON,  FOR 

DIVORCE  AND  ALIMONY  AND  FOR  FRAUD 

AND  FORGERY,  AND  THE  PROCEEDINGS 

AGAINST     JUDGE     DAVID     S.    TERRY 

AND    HIS   WIFE    FOR    CONTEMPT 

OF    COURT,    SAN    FRANCISCO, 

CALIFORNIA,    1883-1888. 

THE  NARRATIVE. 

In  October,  1883,  Senator  William  Sharon^  of  Nevada,  a 
man  of  great  wealth  and  a  widower,  brought  a  suit  in  the 
United  States  Court  in  California,  against  one  Sarah  Althea 

1  Sharon,  William  (1821-1885).  Bom  in  Ohio  of  Quaker  parents, 
he  arrived  in  California  in  1849.  First  a  real  estate  broker  he  later 
speculated  in  the  mines  on  the  Comstock  lode  in  Nevada  on  a  vast 
scale  and  accumulated  a  fortune  of  many  millions.  Was  president 
of  the  syndicate  that  reorganized  the  Bai-k  of  California  in  1875 
and  had  charge  of  its  Virginia  City  agency.  Purchased  the  news- 
paper Enterprise  of  that  city,  1874,  United  States  Senator  (Nevada), 
1875-1881. 

"Early  in  the  50's  he  married  Miss  Mary  Ann  Malloy  in  this  city. 
She  died  in  1875  leaving  a  son  and  two  daughters,  one  of  whom 
(married  Senator  Newlands)  has  since  died,  leaving  three  children, 
and  the  other  is  married  in  England  (to  Sir  Thomas  Hesketh)  and 
the  mother  of  two  children.  The  son  is  living  and  29  years  of  age. 
Since  the  death  of  his  wife  the  plaintiff  has  lived  ostensibly  as  a 
widower  in  rooms  at  the  Palace  of  which  he  is  the  proprietor.  He 
is  considered  a  shrewd,  active,  intelligent  and  courageous  man  of 
the  world  with  a  liking  for  public  affairs.  In  his  composition  there 
appears  to  be  a  vein  of  sentiment  and  love  of  pleasure  that  has  led 
him  into  illicit  relations  with  the  other  sex  and  given  him  the 
reputation  of  a  libertine."  Judge  Deady  in  Sharon  v.  Sharon  26 
Fed.  Rep.  348. 
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■  Hill,-  alleging  that  she  claimed  to  be  his  wife  and  in  support 
of  her  claim  had  produced  an  alleged  written  contract  of 
marriage  signed  by  him,  which  under  the  law  of  Califonia 
was  the  same  as  a  legal  ceremony.  This  paper  he  said  was 
a  forgery  and  he  asked  the  Court  to  decree  that  they  had  never 
been  married  and  that  this  forged  instrument  should  be  de- 
livered to  the  Court  and  canceled. 

A  short  time  after  this  the  woman  brought  a  suit  in  the 
State  Court  in  San  Francisco,  alleging  that  she  was  the  wife 
of  Senator  Sharon  by  virtue  of  this  written  agreement,  for  a 
divorce  from  him  and  for  a  large  sum  as  alimony  out  of  the 
millionaire's  property. 

The  United  States  Court  after  hearing  all  the  evidence  on 
the  subject,  including  the  woman's  story,  decided  that  the 
instrument  was  a  forgery,  that  the  parties  were  not  husband 
and  wife  and  that  she  must  surrender  the  paper  to  be  can- 
celed and  annulled  by  the  Court. 

But  in  the  State  Court  the  adventuress  had  better  luck, 
for  a  local  judge  decided  in  her  favor  in  the  face  of  the 
most  convincing  evidence  that  she  was  forger  and  a  liar  and 
decreed  that  she  should  have  a  widow's  portion  of  the  Sen- 
ator's estate  as  alimony. 

In  November,  1885,  Senator  Sharon  made  a  deed  of  his 
property  to  his  son,  Frederick  W.  Sharon,  and  his  son-in-law, 
Francis  G.  Newlands,^  afterwards  a  United  States  Senator, 
with  various  trusts  for  his  family  and   concluding  with  a 

2  Hill,  Sarah  Althea,  was  born  in  Cape  Girardeau,  Mo.,  in  1848. 
Her  parents  died  in  1854  leaving  her  and  a  brother  a  considerable 
estate.  In  1870  she  removed  to  San  Francisco  with  a  brother  with 
whom  she  later  quarreled  and  in  1883  took  rooms  at  the  Palace 
Hotel  and  met  there  the  owner,  Senator  William  Sharon.  After 
the  death  of  Judge  Terry  she  became  a  mental  wreck  and  in  1892 
was  committed  to  the  insane  asylum  at  Stockton,  Cal.,  where  she 
still  lives.     (1926.) 

sNewlands,  Francis  Griffith  (1848-1917).  Born  Natchez,  Miss. 
Ed.  Yale  and  Columbian  Coll.  Law  School;  admitted  to  bar  and  re- 
moved to  California,  1869,  where  he  practised  law;  removed  to 
Nevada,  1888.  Member  of  Congress,  1893-1903.  United  States  Sen- 
ator,  1903-1915. 
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solemn  statement  that  he  had  never  been  married  to  the 
woman,  that  the  alleged  contract  and  all  the  letters  that  she 
produced  and  said  he  had  written  to  her  were  forgeries  and 
perjuries,  and  directing  his  trustees  to  vigorously  contest  in 
every  Court  where  a  contest  may  be  made,  her  false  claims 
and  pretensions. 

A  few  days  later  he  died,  leaving  a  will  in  which  his  son 
was  made  his  executor. 

The  death  of  Senator  Sharon  had  the  effect  of  abating  the 
action  in  the  United  States  Court  and  it  was  necessary  that 
it  should  be  revived.  So,  early  in  1888  the  trustee  and  execu- 
tor filed  in  the  United  States  Court  what  is  known  in  law  as  a 
bill  of  Revivor  and  asking  that  the  degree  made  by  the  Court 
years  ago  and  which  had  never,  on  account  of  the  action  of 
the  State  Court,  been  carried  out,  be  put  in  force  and  effect. 

The  case  was  such  an  important  one,  the  amount  of  money 
was  so  large,  the  legal  points  were  so  intricate — the  main 
one  being  the  conflict  of  judgments  of  the  Supreme  Court 
of  the  United  States  on  the  same  question — that  the  Justice 
of  the  Supreme  Court  of  the  United  States  came  all  the  way 
from  the  National  Capital  to  hear  the  case  and  with  him  sat 
Circuit  Judge  Saw;j^er  and  District  Judge  Sabin. 

On  September  3,  1888,  when  the  Judges  entered  to  deliver 
the  judgment  the  defendant  who  was  now  known  as  Mrs. 
Terry,  having  in  the  interim  married  the  notorious  California 
character,  David  S.  Terry,*  sat  with  her  husband  on  front 
seats  within  the  bar,  he  armed  with  a  bowie-knife  concealed 
on  his  person,  and  she  carrying  in  her  hand  a  small  satchel 
which  contained  a  revolver,  loaded  in  its  five  chambers,  and 
it  was  well  known  that  several  times  during  the  previous 
hearings  of  her  case  she  had  drawn  a  weapon  and  threatened 
to  shoot  counsel  and  witness.     (See  post,  p.  586.) 

Mr.  Justice  Field  read  the  opinion  of  the  Court.  It  was  a 
long  and  exhaustive  one.    But  he  had  just  concluded  the  de- 

4  Terry,  David  S.  (1823-1889).  Born  Todd  Co.  Ky.  Was  in  Mexi- 
can and  Civil  wars;  Judge  Sup.  Ct.  Cal.  1855-57;  Chief  Justice,  1857; 
lived  at  Stockton,  Cal. 
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cision  on  the  first  and  main  point,  viz :  Did  the  United  States 
Court  have  jurisdiction  to  ordei  the  cancellation  of  the  docu- 
ment which  he  declared  it  had,  when  Mrs.  Terry  seeing  her 
case  hopelessly  lost,  sprang  to  her  feet  and  asked  him  if  he  was 
going  to  order  her  to  give  up  her  marriage  contract,  to  be 
canceled.  He  commanded  her  to  be  seated  when  she  cried 
out  that  he  had  been  bought  with  Newland  's  money  and  every- 
body knew  it,  and  wanted  to  know  what  price  he  held  him- 
self at.  Justice  Field  directed  the  marshal  to  remove  her 
from  the  court-room,  to  which  she  replied  that  she  would 
not  leave  and  nobody  could  take  her.  As  the  marshal  ap- 
proached her  to  carry  out  his  instructions,  her  husband  arose 
from  his  seat  and  he,  declaring  that  no  living  man  should 
touch  his  wife,  dealt  him  a  violent  blow  in  the  face.  He 
thrust  his  hand  under  his  vest  where  his  bowie-knife  was  kept, 
but  he  was  seized,  his  hands  held  from  drawing  his  weapon 
and  he  himself  forced  down  on  his  back.  The  marshal  then 
removed  Mrs.  Terry  from  the  court-room.  Soon  afterwards 
Judge  Terry  was  allowed  to  rise  and  while  accompanied  by 
officers  to  the  marshal's  office,  he  succeeded  in  drawing  his 
knife,  which  was  taken  from  him  only  after  a  violent  strug- 
gle. Deputy  marshal  David  Neagle  wrenched  the  knife  from 
his  hand,  while  four  others  held  him,  one  of  whom  presented 
a  pistol  to  his  head,  threatening  at  the  same  time  to  shoot 
him  if  he  did  not  give  up  the  knife.  He  was  finally  over- 
powered and  removed  from  the  court-room  by  the  officers. 

Justice  Field,  the  disturbance  being  at  an  end,  continued 
the  reading  of  his  opinion  which  decided  all  the  questions  in 
issue  against  Mrs.  Terry  and  in  favor  of  the  estate  of  the  de- 
ceased Senator.  The  other  two  judges  concurred  and  later 
it  was  affirmed  by  the  Supreme  Court  of  the  United  States.*^ 
It  declared  that  the  United  States  Court  had  jurisdiction  to 
cancel  a  written  contract  of  marriage  on  the  ground  of  its 
forgery;  that  Senator  Sharon  had  a  right  to  bring  suit,  as 
he  was  a  citizen  of  another  state  and  that  on  his  death  the 

5  For  Justice  Field's  opinion  see  36  Fed.  Rep.  337.  For  the  Su- 
preme Court  decision,  see  131  U.  S.  40;  90  S.  C.  Rep.  705. 
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right  to  revive  it  passed  to  his  executor ;  that  where  the  juris- 
diction of  a  Court  of  the  United  States  has  attached  in  a 
suit  brought  by  a  citizen  of  a  state  other  than  that  in  which 
the  court  is  held,  the  right  of  the  plaintiff  to  prosecute  his 
suit  in  such  court  to  a  final  determination  there  cannot  be 
arrested,  defeated,  or  impaired  by  any  subsequent  action  or 
proceeding  of  the  defendant  respecting  the  same  subject- 
matter  in  a  state  court ;  that  where  different  courts  may  en- 
tertain jurisdiction  of  the  same  subject,  the  court  which  first 
obtains  jurisdiction  will  retain  it  to  the  end  of  the  contro- 
versy, either  to  the  entire  exclusion  of  the  other,  or  to  the 
exclusion  so  far  as  to  render  the  latter 's  decision  subordinat-e 
to  that  of  the  court  first  obtaining  jurisdiction,  and  it  is  im- 
material which  court  renders  the  first  judgment  or  decree; 
that  the  decree  of  a  court  of  the  United  States,  canceling  a 
forged  marriage  contract,  to  stay  the  enforcement  of  judg- 
ments for  property  rights  recovered  upon  such  contract  in  a 
subsequent  suit  in  a  state  court.  And  finally  that  the  de- 
cision made  by  Judges  Sawyer  and  Deady  that  the  alleged 
marriage  contract  was  a  forgery  and  that  it  should  be  can- 
celed was  correct. 

The  Court  then  sentenced  Terry  to  be  imprisoned  for  six 
months  and  his  wife  to  be  imprisoned  for  three  months,  for 
contempt  of  court  and  they  were  at  once  taken  to  the  jail  at 
Alameda  where  they  served  out  their  respective  terms. 

The  decision  of  Justice  Field  and  his  colleagues  (affirmed 
as  it  afterwards  was  by  the  Supreme  Court  of  the  United 
States)  finished  forever  the  dream  of  the  perjured  adven- 
turess to  get  her  hands  on  the  wealth  of  the  millionaire  Sen- 
ator, for  now  the  decree  of  the  San  Francisco  Judge  was  not 
worth  the  paper  it  was  written  on,  and  a  few  months  later 
the  Supreme  Court  of  the  State  drove  the  last  nail  into  her 
coffin  by  reversing  the  local  judge,  thus  declaring  the  whole 
litigation  to  be  a  mass  of  perjury,  bribery  and  corruption. 
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THE    FIRST    TRIAL.« 

In  the  United  States  Circuit  Court,  San  Francisco, 

California,  1883. 

Hon.  Lorenzo  Sawyer,'  Circuit  Judge. 
Hon.  Matthew  P.  Deady,*  District  Judge. 

October  3. 
William  Sharon  a  citizen  of  the  state  of  Nevada,  today 
filed  a  suit  in  equity  against  Sarah  Althea  Hill,  to  obtain  a 
decree  adjudging  a  certain  paper  in  her  possession,  purport- 
ing to  be  a  declaration  of  marriage  between  them,  to  be  a 
forgery  and  enjoining  its  use  and  directing  its  cancellation. 
In  his  complaint,  after  stating  his  citizenship  in  Nevada  and 
the  citizenship  of  the  defendant  in  California,  he  set  forth: 
That  he  was  and  had  been  for  some  years  an  unmarried  man ; 
that  formerly  he  was  the  husband  of  Maria  Ann  Sharon  who 
died  in  May,  1875,  and  that  he  had  never  been  the  husband 
of  any  other  person;  that  he  had  children  and  grandchil- 
dren; that  he  was  possessed  of  a  large  fortune;  that  the  de- 
fendant, an  unmarried  woman  of  about  thirty  years  of  age, 
resident  in  San  Francisco,  California,  was  publicl}-  declaring 
and  representing  that  she  was  his  lawful  wife  and  that  they 
were  married  in  that  city  on  August  25,  1880,  because  she 
alleges  on  that  day  they  had  jointly  made  a  declaration  of 
marriage  in  writing,  which  by  section  75  of  the  Civil  Code 

sBiMiography :  Federal  Reporter,  vol.  20;  Sawyer's  Federal  Re- 
ports, vol.  10. 

7  Sawyer,  Lorenzo  (1820-1891).  Born  LeRoy,  N.  Y.  Grad.  West. 
Reserve  Coll.  Admitted  to  Ohio  Bar  1846;  removed  to  Illinois,  then 
to  Wisconsin,  then  to  California,  1850.  Worked  in  mines  and  prac- 
tised law  at  Sacramento;  removed  to  San  Francisco,  1853;  City 
Attorney  1854;  Judge  Dist.  Court,  1862;  Judge  Supreme  Court,  1863; 
Chief  Justice  of  California,  1868-1870;  U.  S.  Circuit  Judge  1870-1891; 
trustee  Leland   Stanford  University;    LLD.   Hamilton  Coll.   1877. 

s  Deady,  Matthew  P.  (1824-1893).  Born  Talbot  Co.,  Md.  Removed 
to  Va.,  then  to  Ohio;  admitted  to  Ohio  Bar  1847;  removed  to  Ore- 
gon, 1849  and  practised  law  there;  member  State  Legislature  1850; 
Judge  Territorial  Supreme  Court,  1857;  United  States  District  Judge 
1859-1893. 
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of  California,  constitutes  a  marriage  between  them;  and  that 
thereby  they  became  and  were  husband  and  wife  according 
to  the  law  of  the  state. 

The  plaintiff  further  alleged  that  these  claims,  representa- 
tions and  pretensions  were  wholly  and  maliciously  false,  and 
were  made  by  her  for  the  purpose  of  injuring  him  in  his 
property,  business  and  social  relations;  for  the  purpose  of 
obtaining  credit  by  the  use  of  his  name  with  merchants  and 
others,  and  thereby  compelling  him  to  maintain  her ;  and  for 
the  purpose  of  harassing  him,  and,  in  case  of  his  death,  his 
heirs  and  next  of  kin  and  legatees,  into  payment  of  large 
sums  of  money  to  quiet  her  false  and  fraudulent  claims  and 
pretensions.  He  set  forth  what  he  was  informed  was  a  copy 
of  the  declaration  of  marriage,  and  alleged  that  if  she  had 
any  such  instrument  it  was  ''false,  forged,  and  counter- 
feited ; ' '  that  he  never,  on  the  day  of  its  date  or  at  any  other 
time,  made  or  executed  such  document  or  declaration,  and 
never  knew  or  heard  of  the  same  until  within  a  month  previous 
to  that  time. 

He  therefore  prayed  the  Court  to  decree  that  Sarah  Althea 
Hill  was  not  and  never  had  been  his  wife,  that  she  be  per- 
petually enjoined  from  making  such  representations  and  that 
said  contract  be  declared  a  forgery  and  be  ordered  to  be 
delivered  up  to  be  canceled  and  annulled. 

December  3. 

W.  H.  L.  Barnes,^  for  plaintiff;  George  W.  Tyler,  for  de- 
fendant. 

The  defendant  under  the  name  of  Sarah  Althea  Sharon 
appeared  and  filed  a  demurrer  to  the  suit. 

9  Barnes,  William  Heney  Lienow  (1836-1902).  Born  West  Point 
where  his  father  was  an  army  officer;  student  at  Yale  1853-1855; 
studied  law  at  Springfield,  Mass.,  and  New  York  City;  admitted  to 
N.  Y.  Bar;  entered  the  Union  Army  1861  and  in  1863  removed  to 
California  where  he  practised  law  with  great  success  until  his  death. 
See  Yale  Coll.  Cat.  1853-1856;  San  Francisco  Chronicle,  July  22,  1902, 
p.  12;  Univ.  of  Cal.  Cat.  1916. 
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March  3,  1884. 

Judge  Sawyer:^"  There  is  no  adequate  remedy  at  law 
for  complainant  against  the  claim  set  up  under  the  alleged 
contract,  and  no  means  at  law  to  annul  it  at  the  suit  of  com- 
plainant. The  defendant  can  choose  her  own  time  for  en- 
forcing her  claim  under  the  alleged  contract,  even  after  the 
death  of  the  other  party.  Fraud  has  always  been  one  of  the 
principal  heads  of  equity  jurisdiction. 

The  instrument  in  question  is  alleged  to  be  a  forgery  and 
a  fraud.  If  it  is  a  forgery,  it  is  of  course  a  fraud  also.  The 
only  parties  who  appear  to  have  any  personal  knowledge  of 
the  facts,  so  far  as  indicated — who,  personally,  know  any- 
thing about  this  transaction — are  the  two  parties  to  the  alleged 
fraudulent  contract.  One  is  alleged  to  be  many  years  older 
than  the  other;  the  complainant  being  alleged  to  be  60,  and 
defendant  27,  years  old.  The  elder,  in  the  ordinary  course 
of  nature,  is  more  liable  to  die,  and  the  contract,  in  such  an 
event,  would  be  in  control  of  defendant,  without  any  testi- 
mony to  defeat  the  fraud,  if  fraud  there  be.  The  right  to 
several  millions  of  property  might  be,  in  after  years,  affected 
and  controlled  by  reason  of  the  alleged  fraud.  A  great  wrong 
and  injustice  may  be  thus  perpetrated  in  consequence  of  it, 
unless  a  court  of  equity  can  take  hold  of  and  cancel  it.  There 
is  no  way,  by  an  action  at  law,  that  we  are  aware  of,  to  meet 
the  conditions,  or  effectually  dispose  of  this  instrument.  We 
are  satisfied  from  the  authority  we  shall  cite,  and  numerous 
other  authorities  to  the  same  effect,  that  this  is  a  proper  case 
for  equitable  relief,  if  the  allegations  in  the  bill  be  true ;  and, 
for  the  purposes  of  the  demurrer,  their  truth  is  admitted. 

We  think  this  case  is  Mdthin  the  rule  that  is  often  laid  down 
on  this  subject.     Story,  Equity  Jurisprudence,  §  700. 

If  this  instrument  is  not  void  upon  its  face,  then  its  validity 
depends  upon  testimony  aliunde,  and  testimony  which  rests 
wholly  in  parol,  which  is  liable  at  any  time  to  be  wholly  lost, 
or  placed  beyond  the  reach  of  the  parties  injured  by  the 
fraud.    In  case  of  the  death  of  complainant,  the  contract,  and 

10  20  Fed.  Rep.  1;   10  Sawy.  48. 
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the  means  of  enforcing  it,  honest  or  otherwise,  would  be 
wholly  in  the  control  of  the  alleged  forger  and  fraudulent 
claimant.  She  would  be  mistress  of  the  situation  and  the 
heirs  of  a  large  estate  might  be  wholly  at  her  mercy.  There 
is  a  charge  of  forgery  and  fraud;  and  we  think  the  instru- 
ment, if  a  forgery  and  fraud,  ought  to  be  canceled.  If  there 
be  no  remedy  in  equity  for  such  a  wrong  as  is  charged,  then 
the  law  is,  indeed,  impotent  to  protect  the  community  against 
frauds  of  the  most  far-reaching  and  astounding  character.  If 
there  is  no  precedent  for  a  case  upon  the  exact  state  of  faets 
disclosed  by  the  bill,  it  must  be  because  no  instance  exactly 
like  it  has  ever  before  arisen.  The  principle,  however,  is 
established,  and  the  occasion  has  arisen  for  making  a  prece- 
dent, if  none  ever  existed  before. 

The  demurrer  is  therefore  overruled. 

April  2Jt. 

The  defendant  set  up  as  a  plea  in  abatement  to  the  pendency  of 
an  action  in  the  Superior  Court  of  the  city  and  county  of  San  Fran- 
cisco, upon  the  theory  that,  as  that  action,  though  subsequently  com- 
menced, was  founded  upon  the  assumed  validity  of  the  alleged  mar- 
riage contract,  and  involved  a  determination  of  that  question,  and 
the  action,  after  being  removed  to  the  Federal  Court,  had  been  re- 
^  manded  back  to  the  State  Court  by  stipulation  of  parties,  and  was 
then  on  trial,  the  Circuit  Court  of  the  United  States  ought  to  stay 
its  proceedings  in  the  original  suit  until  the  State  Coiirt  had  ex- 
pressed its  opinion  in  reference  to  the  validity  of  the  contract  in 
question,  and  then  accept  its  judgment  as  conclusive. 

She  also  set  up  that  the  Circuit  Court  of  the  United  States  had  no 
jurisdiction  of  the  case,  on  the  ground  that  the  plaintiff  was,  and 
had  been  for  more  than  three  years,  a  resident  and  citizen  of  Cali- 
fornia. 

Octol)er  16. 

The  Court  held  both  pleas  to  be  bad,  the  first  because  the  two  suits 
were  not  identical,  but  for  different  objects, — the  one  proceeding 
upon  an  assumed  valid  contract,  and  asking  for  a  divorce  and  a 
division  of  the  community  property,  and  the  other  seeking  a  can- 
cellation of  tne  contract  for  alleged  forgery, — and  because  the  two 
suits  were  pending  in  courts  of  different  jurisdiction.  The  second 
plea  as  to  the  citizenship  of  Sharon  was  held  to  be  false,  no  testi- 
mony impeaching  the  allegations  of  the  complaint  in  that  respect 
having  been  offered.     10  Sawy.  394,  22  Fed.  Rep.  28. 

Dec.  30,  I884. 
The  defendant  was  allowed  thirty  days  to  answer  to  the  merits. 
Today  she  filed  such   answer.     In  her  answer,  the  defendant  not 
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only  denied  the  several  allegations  of  the  complaint  as  to  the  citizen- 
ship of  the  plaintiff,  as  to  the  plaintiff's  never  having  been  the  hus- 
band of  any  other  person  than  Maria  Ann  Sharon,  and  as  to  her 
being  an  unmarried  woman,  and  that  her  "claims  were  made  for 
any  other  purpose  but  that  of  obtaining  the  recognition  and  sup- 
port justly  due"  to  her  as  wife  of  the  plaintiff,  but  set  up  as  a  sepa- 
rate defense  the  action  of  the  Superior  Court  of  the  city  and  county 
of  San  Francisco,  and  its  judgment  that  the  said  alleged  declaration 
of  marriage  was  a  genuine  instrument  by  which  the  parties  were 
made  husband  and  wife. 

To  these  answers,  replications  were  filed  by  the  plaintiff,  and 
thereupon  testimony  was  taken  before  the  Examiner  that  occupied 
several  months. 

THE    EVIDENCE. 

The  evidence  was  taken  orally  before  an  examiner  of  the  court 
between  February  5  and  August  11,  1885,  and  covers  1,731  pages  of 
legal-cap,  written  with  a  type-writer.  Besides,  there  are  a  large 
number  of  exhibits,  consisting  of  enlarged  drawings  or  tracings  of 
the  disputed  writings,  and  particular  parts  and  peculiarities  of 
them,  and  of  the  admitted  writings  of  the  parties,  a  large  number 
of  bank-checks  containing  plaintiff's  signature;  and  photographic 
copies  of  the  declaration;  letters  alleged  to  have  been  written  by 
plaintiff  to  defendant,  and  known  as  the  "Dear  Wife"  letters;  a 
letter  from  plaintiff  to  S.  F.  Thorn,  dated  October  16,  1880;  four 
letters  written  by  defendant  to  plaintiff  during  the  years  1881  and 
1882;  and  a  letter  to  the  plaintiff  written  in  1882,  and  signed  "Miss 
Brackett,"  besides  tracings  and  other  writings  of  third  perons. 

A  brief  summary  is  given  here  of  the  testimony  and  of  the  parties 
to  the  action  and  of  the  experts  on  hand-writing.  The  rest  of  the 
material  evidence  will  be  found  in  the  judgments  of  Judges  Deady 
and  Sawyer. 

William  Sharon,  is  the  plaintiff  that  she  made  any  claim  to  be 
in  this  suit  to  declare  the  his  wife  until  that  day  Sept.  8, 
alleged  contract  of  marriage  a  1883,  when  one  William  Neilson 
forgery,  and  testifies  that  he  procured  his  arrest  on  the  charge 
never  signed  the  document  in  of  adultery,  alleging  that  he  was 
question  ( See  it  in  full  post  p.  the  husband  of  defendant. 
547) ;  nor  did  he  ever  write  the  Sarah  Althea  Hill  is  the  de- 
words  "Dear  Wife"  in  any  letter  fendant  here.  Is  32  years  old, 
addressed  to  the  defendant.  (See  born  in  Missouri.  Lost  her 
these  letters  post  p.  549.)  parents  when  quite  young.    Was 

He  never  heard  of  or  saw  this  educated  for  a  time  in  a  Convent 

alleged    contract    until    it    was  and  came  to  California  where  she 

made  public  in  September,  1883.  had  relatives  in  1871.    Came  with 

He  was  never  married  to  the  de-  her  brother  and  lived  with  him 

fendant,  never  addressed  her  as  about  two  years,  from  1873,   at 

his  wife  and  never  knew  or  heard  the  Grand  Hotel,  then  lived  some 
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time  with  a  relative.  Then  kept 
house  for  a  time  with  her 
brother,  when  she  returned  to 
the  Grand  where  she  remained 
until  the  opening  of  the  Baldwin 
In  1877.  In  the  Spring  of  1880 
she  went  to  live  at  the  Galindo 
Hotel  in  Oakland  and  returned 
to  the  Baldwin  after  the  burning 
of  the  Galindo  early  in  Septem- 
ber of  that  year,  but  removed  to 
the  Grand  about  the  last  of  the 
same  month  where  she  remained 
until  December'  6,  1881,  when  she 
was  expelled  therefrom  by  order 
of  plaintiff.  The  Grand  has  been 
owned  by  plaintiff  since  1880  and 
is  connected  with  the  Palace  by  a 
bridge  across  the  street  which 
separates  them.  She  received 
some  thousands  of  dollars  from 
her  guardian  in  Missouri  which 
came  from  her  mother's  estate. 
Between  1878  and  1880  she  was 
engaged  in  stock  speculations. 
In  1878  and  1879  her  account  at 
the  bank  of  California  showed 
cash  deposits  to  her  credit  of 
over  $16,000  of  which  sum  only 
$11  was  left  to  her  credit  in  Feb- 
ruary, 1880,  and  she  owed  a  bill 
at  the  Baldwin  of  $339.  During 
the  latter  part  of  this  ten  years 
she  had  a  serious  love  affair  with 
a  prominent  lawyer  of  San  Fran- 
cisco which  culminated  on  May 
10,  1880,  in  an  attempt  to  com- 
mit suicide  in  his  office  by  taking 
poison. 

After  May  10th  she  made  the 
acquaintance  of  plaintiff  in  a  cas- 
ual way  on  the  street  or  in  the 
Bank  of  California  as  a  large 
stock-dealer,  which  resulted  in 
his  calling  on  her  at  the  Baldwin 
and  she  calling  at  his  office  over 
the  bank;  it  is  not  certain  which 
called  first.  On  September  25, 
1880 ,  plaintiff  sent  her  notes 
from  the  Palace  to  the  Baldwin 


asking  for  a  meeting  with  her 
elsewhere  than  at  the  latter 
place.  This  is  the  first  written 
communication  that  ever  passed 
between  the  parties  (see  post.  p. 
548.) 

On  September  29  she,  at  the 
request  of  plaintiff,  went  to  the 
Grand  to  live  where  she  was 
known  as  Miss  Hill,  plaintiff  pay- 
ing her  a  stipend  of  about  $500  a 
month  and  allowing  her  to  visit 
his  rooms  at  the  Palace  privately 
and  occasionally  inviting  her 
there  to  take  a  meal  with  him. 
On  December  5,  1880,  the  defend- 
ant wrote  and  plaintiff  signed 
and  delivered  to  her  an  an  agree- 
ment, of  which  the  following  is 
a  copy:  "100  shares  of  Belcher, 
held  for  Miss  Hill,  at  200  dollars 
a  share,  to  be  paid  on  delivery. 
W.  Sharox.  December  5,  1880." 
In  the  fall  of  1881  plaintiff  ac- 
cused her  of  purloining  some  of 
his  Belcher  mine  papers  and  re- 
vealing his  business  secrets  and 
private  affairs  to  other  persons, 
which  she  denied  at  the  time, 
but  later  admitted  that  after  she 
left  the  Grand  she  found  the  pa- 
pers in  one  of  her  trunks,  and 
that  she  had  not  returned  them. 
For  this  and  other  reasons,  plain- 
tiff is  desirous  of  terminating  his 
relations  with  defendant.  On 
November  7,  he  effected  an  ar- 
rangement with  her  by  which,  in 
consideration  of  a  receipt  in  full 
of  all  demands,  and  a  promise 
not  to  trouble  him  any  more,  he 
gave  her  the  sum  of  $7,500,  as 
follows:  Cash,  $3,000;  by  note 
payable  August  1,  1882,  $1,500; 
and  by  an  agreement  to  pay  her 
$250  a  month  during  the  year 
1883. 

On  November  19,  the  business 
manager  of  the  Grand  Hotel,  by 
direction  of  plaintiff,  sent  de- 
fendant the  following  note: 
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"Miss  8.  A.  Hill — Dear  Madam:  As  we  wish  to  otherwise  occupy 
room  208  on  December  1st,  prox.,  you  will  please  select  another  resi- 
dence, and  give  up  possession  on  that  date,  and  much  oblige 

"Yours,  S.  F.  Thokn." 


Defendant  did  not  vacate  the 
room,  and  on  December  5  the 
door  was  taken  off;  but  at  her 
request  she  was  permitted  to  stay 
until  the  next  morning,  when, 
still  not  making  any  movement 
to  leave,  the  carpets  were  taken 
up,  and  she  was  informed  by  the 
servants  that  if  she  did  not  go 
they  had  orders  to  put  her  out, 
and  she  left  on  the  evening  of 
December  6.  Between  the  time 
of  receiving  the  notice  to  quit 
and  her  final  departure  from  the 
hotel  defendant  wrote  three  let- 
ters to  plaintiff,    (see  post.  p.  550.) 

To  none  of  these  letters  did  he 
make  any  rerly. 

During  defendant's  residence 
at  the  Grand  plaintiff  was  often 
absent  from  the  city,  and  in  the 
early  part  of  1881  was  in  Wash- 
ington city  some  months;  and  it 
was  not  generally  known  or  un- 


derstood among  the  servants  and 
guests  of  the  hotel  that  she  fre- 
quented the  plaintiff's  rooms,  or 
that  she  remained  there  at  night. 
In  the  fall  of  1881  she  secreted 
herself  in  the  plaintiff's  rooms 
and  witnessed  him  and  a  woman 
undress  and  go  to  bed  together, 
and  she  related  the  adventure  to 
the  seamstress  of  the  hotel  and 
others,  with  laughter,  as  some- 
thing very  funny.  When  the  de- 
fendant left  the  Grand  she  re- 
mained in  San  Francisco,  going 
first  to  the  house  of  a  negro 
woman,  Martha  Wilson,  and  aft- 
erwards keeping  house  and  then 
boarding  at  several  places.  Plain- 
tiff never  visited  the  defendant 
after  she  left  the  hotel,  but  in 
the  summer  of  1882  she  visited 
him  at  the  Palace;  and  in  August 
of  that  year  she  wrote  him  this 
letter: 


"My  Dear  Senator:  Won't  you  try  and  find  out  what  springs  those 
were  you  were  trying  to  think  of  today,  that  you  said  Mr,  Main 
went  to,  and  let  me  know  to-morrow  when  I  see  you?  And  don't  I 
wish  you  would  make  up  your  mind  and  go  down  to  them  with 
Nellie  and  I,  wherever  they  be,  on  Friday  or  Saturday.  We  all 
could  have  such  nice  times  out  hunting  and  walking  or  driving 
these  lovely  days,  in  the  country.  The  jaunt  or  little  recreation 
would  do  you  worlds  of  good,  and  us  girls  would  take  the  best  of 
care  of  you,  and  mind  you  in  everything.  I  wish  ve  were  with  you 
this  evening,  or  you  were  out  here.  I  am  crazy  to  see  Nell  try  and 
swallow  an  egg  in  champagne.  I  have  not  told  her  of  the  feat  I 
accomplished  in  that  line,  but  I  am  just  waiting  in  hopes  of  seeing 
her  some  day  go  through  the  same  performance.  As  I  told  you 
to-day,  I  am  out  to  Nellie's  mother's  for  a  few  days,  824  Ellis  street. 
What  a  lovely  evening  this  Is,  and  how  I  wish  you  would  surprise 
us  two  little  lone  Mrds  by  coming  out  and  taking  us  for  a  moonlight 
drive.  But  gracious  me,  it's  too  nice  to  think  of;  but  I  really  wish 
you  would.  'Twould  do  you  good  to  get  out  of  that  stupid  old  hotel 
for  a  little  while,  and  we'd  do  our  best  to  make  you  forget  all  your 
business  cares  and  go  home  feeling  happy,  A." 
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Early  in  1883  she  went  to  the  therefrom   by   his    order.     Soon 

Palace   to   visit  plaintiff,   taking  after  Nellie  Brackett  wrote  and 

with    her    Nellie    Brackett,    the  sent  a  letter  to  plaintiff,  which 

"Nellie"  of  the  foregoing  letter,  she  swears  she  wrote  at  the  de- 

a  young  girl  whom  she  had  had  fendant's  dictation;   but  the  lat- 

about  her  since  the  summer  of  ter  says  Nellie  wrote  it  "out  of 

1882  as  a  sort  of  dependent  com-  her  own  head,"  and  then  told  her 

panion;    but    she    was    expelled  of  it. 

"Old  Sharon:  When  I  first  met  you  I  felt  quite  honored  to  think 
I  had  on  my  list  of  acquaintances  a  United  States  senator,  but 
to-day  I  feel  it  a  double  disgrace  to  know  you.  If  you  are  a  speci- 
men of  the  men  that  are  honored  by  the  title  of  rulers  of  our  coun- 
try, then  I  must  say  that  I  pity  America;  for  a  bigger  coward  or 
upstart  of  a  gentleman  never  existed,  in  my  opinion,  since  last 
Thursday  night.  I  was  present  with  the  lady  who  called  on  you; 
and  to  think  of  what  a  coward  you  must  be!  Your  own  conscience 
would  not  allow  you  to  see  her  and  politely  excuse  yourself,  but 
you  must  send  one  of  your  Irish  hirelings  to  do  your  dirty  work. 
I  hope  God  will  punish  you  with  the  deepest  kind  of  sorrow,  and 
make  your  old  heart  ache  and  your  old  head  bend.  I  am  one  not 
to  wish  evil  to  people  generally,  but  with  all  my  heart  I  wish  it  to 
you.  You  did  her  a  mean,  dirty  trick,  and  tried  in  every  way  to 
disgrace  her — a  motherless,  fatherless  girl — because  you  knew 
she  leaned  on  you,  and  was  alone  in  the  world;  and  a  few  weeks 
after  God  took  from  you  your  much  loved  daughter.  Be  careful 
that,  after  this  disgraceful  outrage  of  Thursday  night  upon  her,  God 
does  not  again  bring  you  to  grief,  or  some  great  misfortune.  I  hope 
he  will;  I  hope  ha  will.  Instead  of  trying  to  hold  her  up  in  the 
world,  you  have  tried  every  way  in  the  world  you  can  to  disgrace 
her.  I  should  think  you  would  be  so  ashamed  of  yourself  that  you 
couldn't  do  enough  to  atone  for  the  wrong  you  have  done  her.  I 
love  her,  and  I  just  hate  you.  It  is  well  I  am  not  her,  or  I  would 
advertise  you  from  one  end  of  the  world  to  the  other.  But  she  feels 
herself  so  much  of  a  lady  that  she  too  tamely  submits  to  your  in- 
sults. Why,  you  are  not  good  enough  for  me  to  wipe  my  shoes  on, 
much  less  her.  If  you  knew  how  insignificant  you  looked  to-day — 
although  I,  a  poor  girl,  and  you  could  ride  in  your  carriage.  I  feel 
really  so  much  above  you  that  I  ask  Mr.  Dobinson  to  take  my  mes- 
sage rather  than  come  in  contact  with  yourself. 

"The  message  of  Insult  which  you  returned  to  me  by  Mr.  Dobin- 
son was  so  farcical  that  I  had  to  laugh  in  Mr.  Dobinson's  face,  and 
ask:  'Don't  you  think  that  man  crazy?'  I  am  a  poor  girl,  but  I 
feel  myself  so  much  better  than  ;  on — you  horrible  horrible  man. 

Miss  Brackett." 

The  defendant  testified  that  in  points  on  stocks.    During  one  of 

the  summer  of  1880,  and  before  these  visits  plaintiff  proposed  to 

August    25th,    by    invitation    of  give  her  500  a  month  to  let  him 

plaintiff,  she  visited  him  to  get  "love  her;"  in  other  words,  to  be 
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liis  mistress.  She  declined  the 
offer,  and  he  raised  the  sum  to 
$1,000,  which  she  also  declined, 
saying:  "You  are  mistaken  in 
the  woman.  You  can  get  plenty 
of  women  that  will  let  you  love 
them  for  less  than  that."  Vv''ith 
that  she  rose  to  depart,  saying 
she  would  not  come  any  more, 
when  the  plaintiff  put  his  back 
against  the  door,  and  said  she 
was  mistaken;  that  he  was  really 
in  love  with  her,  and  wanted  to 
marry  her ;  when  she  replied :  "If 
that  is  what  you  want  we  will 
talk  about  that."  Later,  a  day 
or  a  month  before  August  25, 
which,  she  is  unable  to  say,  she 
returned  to  plaintiff's  office,  and 
accepted  his  proposition  of  mar- 
riage without  any  further  pre- 
liminaries. Then  the  question 
arose  as  to  how  they  should  be 
married.  He  wanted  the  mar- 
riage secret,  as  he  had  a  liaison 
on  hand  with  a  woman  in  Phil- 
adelphia, who  would  make  trou- 
ble it  she  heard  of  it,  which 
might  injure  his  chances  for  a  re- 
election to  the  senate  from  Ne- 
vada;   and  said  that  under  the 


Civil  Code  they  could  marry 
themselves  privately,  by  the  exe- 
cution of  a  writing  to  that  effect, 
to  which  she  assented.  There- 
upon at  his  suggestion  she  sat 
down  at  his  table  and  wrote  at 
his  dictation  and  at  one  sitting, 
the  alleged  declaration  of  mar- 
riage, which  he  then  signed  and 
returned  to  her,  whereupon  they 
quietly  separated,  she  going  to 
her  lodgings  at  the  Galindo 
Hotel,  and  he  to  Virginia,  Ne- 
vada, where  he  remained  some 
weeks,  without  any  communica- 
tion passing  between  them,  until 
very  shortly  before  the  letter  of 
September  25,  which  he  ad- 
dressed to  her  at  the  Baldwin. 
Soon  after  the  receipt  of  this  let- 
ter she  removed,  at  the  request 
of  plaintiff,  from  the  Baldwin  to 
the  Grand,  and  continued  to  live 
there,  until  December,  1881,  dur- 
ing which  period  she  was  in  the 
habit  of  visiting  the  plaintiff  in 
his  rooms  at  the  Palace,  day  -ind 
night,  and  received  from  him  the 
sum  of  500  a  month,  with  which 
to  pay  her  bills. 


On  the  genuineness  of  the  signatures  to  the  alleged  marriage  con- 
tract and  the  words  "dear  wife"  in  the  letters,  five  witnesses  testi- 
fied that  they  were  forgeries. 


Dr.  R.  M.  Piper,  of  Chicago,  an 
expert  of  celebrity  and  a  micro- 
scopist  of  experience  and  distinc- 
tion, gave  his  unqualified  conclu- 
sion that  the  signature  to  the 
declaration  was  not  written  by 
the  plaintiff,  and  that  it  was 
written  by  the  witness  Gumpel; 
and  that  the  "Dear  Wife"  letter 
in  ink,  and  the  word  "wife"  in 
the  other  two  were  tracings  made 
by  defendant. 

H.  C.  Hyde.  R.  C.  Hopkins,  J. 
P.  Martin,  J.  H.  Dobinson  and  F. 


W.  Smith  also  testified.  The  lat- 
ter three  were  very  familiar  with 
plaintiff's  writing.  Mr.  Martin 
was  in  his  employ  as  book-keeper, 
cashier  and  otherwise  for  ten  or 
fifteen  years.  Mr.  Dobinson  had 
been  his  private  secretary  since 
1876  and  M7\  Smith  had  been  the 
paying  teller  of  the  Bank  of  Cal- 
ifornia since  1879,  during  which 
time  he  probably  paid  thousands 
of  the  plaintiff's  checks.  And 
from  their  knowledge  of  the 
plaintiff's  writing  they  were  de- 
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cidedly  of  the  opinion  that  the      tiflf's    or    not,    but    was    certain 

disputed  signature  was  not  his.  that    it    was    written    there    be- 

„     -  .         1.    ■,     .  .-.  lore    the    body    of    the    instru- 

Mr.    Hopkins    had    been    the  .  ^   ^.v,  ^   ^.i      «t^ 

^  ^ ,     „        .  ,         ,  .        .  ment   was,    and   that   the     Dear 

keeper  of  the  Spanish  archives  in  ^.f^„  ^^^^^^  .^  .^^  ^^^  ^  ^^ 

the  United  States  surveyor  gen-  ^^  ^^^^^^  ^  ^^^^  ^^^^^  ^^^  ^^, 

eral's  office  for  thirty  years  and  pe^eiaced    expert    in    the    State 

during  that  time  had  been  much  ^^^^.^  ^^^^^  without  having  made 

engaged    in    studying    writings  ^ny  examination  of  it,  that  he 

with     a    view    to     determining  thought  the  signature  to  the  dec- 

the    question    of   their    integrity  laration  genuine,  but  now  after  a 

and    making    tracings    of    Span-  thorough  examination  of  the  sub- 

ish   grants  and   documents.    He  ject  was  certain  that  it  was  not 

said    he    could    not    state    posi-  genuine,     and     that     the    "Dear 

lively     whether     the     signature  Wife"  letter  in  ink  was  a  tracing 

to    the    declaration    was    plain-  with  the  word  "wife"  "built  in." 

After  an  examination  of  the  face  of  the  instrument  under  the 
microscope,  both  Hyde  and  Piper  were  of  the  opinion  that  the  sig- 
nature to  the  declaration  was  written  in  different  ink  from  the  body 
of  the  instrument,  and  that  the  latter  was  written  after  the  paper 
had  been  folded,  as  shown  by  the  spreading  and  absorption  of  the 
ink  where  the  pen  crossed  a  fold,  n 

Mr.  Houghton  the  Master  in  Chancery  who  took  the  testimony 
in  the  federal  Court  in  a  letter  to  the  Editor,  says:  In  the  testi- 
mony taken  before  me  as  Examiner  the  falsity  of  the  signature 
to  the  alleged  marriage  contract  was  conclusively  proved,  by  a  most 
interesting  exhibit,  wh'ch  convinced  both  the  judges  who 
sat  in  the  case  that  the  signature  was  a  forgery.  That  ex- 
hibit was  not  referred  to  in  either  decision,  however. 
Early  in  the  proceedings  before  the  Examiner  several  checks 
on  the  Bank  of  California  signed  by  William  Sharon  were 
produced  and  submitted  to  inspection  by  counsel  for  the  re- 
spondent, who  spent  many  hours  in  comparing  the  signatures  of 
the  checks  with  the  alleged  signatrre  of  Sharon  to  the  document 
claimed  to  be  a  marriage  contract  between  the  parties  to  the  case. 
In  conformity  with  a  suggestion  of  the  Examiner  a  number  of  checks 
were  selected,  the  signatures  of  which,  it  was  agreed,  appeared  to 
most  nearly  resemble  the  Sharon  signature  on  the  document  referred 
to,  and  these  several  signatures,  together  with  the  disputed  signa- 

11  "On  the  whole,  the  expert  testimony,  both  in  skill,  character, 
and  numbers,  preponderates  largely  in  favor  of  the  plaintiff,  and 
proves  with  as  much  certainty  as  such  evidence  well  can,  that  the 
signature  to  the  declaration  is  false  and  forged,  and  that  the  "Dear 
Wife"  letter  in  ink,  and,  at  least,  the  word  "wife"  in  the  others, 
are  tracings  made  by  the  defendant  of  letters  written  to  her  by 
the  plaintiff  with  the  word  "wife"  substituted  for  "Miss  Hill"  or 
"Allie."  And  this  conclusion  coincides  with  the  impression  made  on 
my  own  mind  by  the  examination  of  the  writings." — Judge  Deady. 
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ture,  in  two  lists,  each  on  a  single  page,  were  photographed.  Fred- 
erick Smith,  a  paying-teller  of  the  bank,  who  for  many  years  had 
cashed  Sharon  checks,  was  called  as  a  witness,  the  photographs 
placed  in  his  hands,  and  he  unhesitatingly  identified  all  the  photo- 
graphed signatures  as  genuine  with  the  exception  of  the  disputed 
one,  which  he  declared  a  forgery.  His  judgment  was  confirmed  by 
other  expert  witnesses.  The  Examiner  showed  the  photographs  to 
Judge  Sawyer,  before  whom  the  case  was  tried,  with  the  query: 
"Do  those  signatures  all  look  alike  to  you?"  He  recognized  a  differ- 
ence between  the  disputed  signature  and  the  others.  The  photo- 
graphs were  introduced  as  exhibits  in  the  case,  and  are  on  record 
in  the  office  of  the  Clerk  of  the  United  States  Circuit  Court  in  San 
Francisco;  and  were  one  of  them,  preferably  the  one  containing 
the  greater  number  of  signatures,  reproduced  on  your  pages,  it  is 
likely  that  the  average  observer  may  agree  with  the  experts  that  all 
the  signatures  were  written  by  the  hand  of  a  man  of  nervous  tem- 
perament with  the  exception  of  one,  which  is  the  deliberately  and 
smoothly  written  production  of  an  expert  penman." 

For  the  defendant  three  witnesses  testified  on  this  point  and  gave 
their  opinion  that  the  writings  were  genuine — C.  D.  Cushman,  Sam- 
uel Soule  and  M.  Gumpel. 

Cushman   was    not    an    expert  very  slender  grounds.    His  opin- 

but  had   a   knowledge   of  plain-  ion  was  based  on  a  comparison 

tiff's    handwriting    during    some  made  out  of  Court  with  writings 

years  spent  in  his  employ.     His  not  produced  or  admitted  to  be 

general   standing  and   character  plaintiff's. 

was  not   questioned  but  he  had  Oumpel  was  a  lithographer  and 

made  himself  a  very  bitter  par-  an  expert  of  considerable  experi- 

tisan  in  this  case  from  the  begin-  ence  besides  being  a  remarkable 

ning.  penman. 

Soule  was  78  years  of  age  and  But  Judge  Deady  in  deciding 

professed  to  speak  as  an  expert  the  case  had  the  following  to  say 

or  a  "judge  of  handwriting"  on  as  to  Gumpel's  evidence:  12 

12  His  relation  to  the  case,  and  his  conduct  as  a  witness  therein, 
are  both  suspicious  and  unsatisfactory,  and  lead  me  to  regard  him 
and  his  testimony  with  distrust.  On  October  16,  1883  he  writes  to 
the  attorney  of  the  plaintiff,  Mr.  Barnes,  suggesting  that  the  other 
side  wished  to  retain  him  as  an  expert,  but  he  preferred  to  be  em- 
ployed by  Mr.  Barnes,  and  is  anxious  to  know  if  he  wants  him. 
Afterwards  he  was  retained  by  the  plaintiff  as  an  expert,  and  exam- 
ined the  disputed  writings,  prior  to  the  trial  in  the  State  Court  so 
far  as  he  had  an  opportunity.  On  the  trial  of  that  case  he  was  not 
called  as  a  witness  by  the  plaintiff,  because,  as  he  says,  he  had  told 
Mr.  Barnes  he  could  do  him  no  good.  Thereafter,  according  to  his 
statement,  he  met  the  defendant's  attorney,  Mr.  Tyler,  on  the  street, 
with  whom  he  had  not  spoken  for  two  years,  and  against  whom  he 
had  "a  great  grudge"  on  account  of  some  former  "bad"  treatment. 
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August  5,  1885. 

The  examination  of  witnesses  before  S.  C.  Houghton/* 
Master  in  Chancery,  was  continued  today. 

who  immediately  ran  up  to  him,  begged  his  pardon  for  the  past,  and 
asked  him  to  be  a  witness  on  his  side  of  the  case.  To  this  the  wit- 
ness replied,  "I  think  you  have  a  great  deal  of  audacity  to  speak 
to  me;"  and,  after  some  further  parley,  said:  "You  know  how  to 
secure  the  attendance  of  a  witness;"  and  added,  "If  you  subpoena 
me  in  this  case,  I  give  you  due  warning  that  I  will  bust  your  case 
higher  than  a  kite;  look  out!"  Notwithstanding  this  friendly  warn- 
ing, which  looks  as  if  it  was  given  and  received  in  a  Pickwickian 
sense,  Mr.  Tyler  had  the  witness  subpoenaed,  and  he  went  upon  the 
stand  and  swore  that  the  signature  to  the  declaration  was  genuine, 
and  that  the  "Dear  "Wife"  letters  were  written  by  the  plaintiff,  and 
were  not  tracings,  which  testimony  he  repeated  in  this  case.  On 
his  examination  in  chief  the  witness  was  very  confident  that  he 
could  detect  any  tracings — said  he  had  done  so  "at  the  first  glance" 
in  the  case  of  Treadioell  v.  BanTc  o/  California — but  on  being  asked 
on  cross-examination  to  say  which  of  plaintiff's  exhibits,  200  and 
201,  was  the  tracing,  and  which  was  the  original — the  one  being 
a  letter  written  by  the  plaintiff  on  January  5,  1885,  to  an  expert 
witness,  and  the  other  a  tracing  thereof  made  by  the  latter — ^he 
sulked  and  would  not  answer.  Said  he  would  if  he  had  a  month  to 
examine  them  in  and  the  plaintiff  would  pay  him  for  his  time. 
His  opinions  on  the  subject  of  the  writings  are  mere  bald  asser- 
tions unsupported  by  any  intelligent  or  convincing  reasons.  He 
first  pretended  that  his  "method"  was  a  secret  and  spoke  of  it  as 
something  unusual  and  even  occult,  that  he  could  not  explain.  But 
afterwards  he  was  compelled  to  admit  that  he  had  no  special 
"method,'  'but  simply  compared  the  one  writing  with  another  and 
came  to  a  conclusion,  from  their  resemblance  or  dissimilarity, 
whether  they  were  written  by  the  same  person  or  not.  I  repeat 
that  I  am  constrained  to  regard  his  connection  with  the  case  with 
suspicion,  and  his  testimony  as  unsatisfactory,  and  with  distrust. 
The  possibility  of  his  having  written  the  disputed  signature  him- 
self will  be  considered  further  on. 

The  disputed  signature  is  evidently  the  work  of  a  skilful  penman. 
The  lines  are  comparatively  smooth  and  steady  while  the  exact 
contrary  is  characteristic  of  the  plaintiff's  writing.  Indeed,  I  very 
much  doubt  if  he  could  write  such  a  signature  as  the  one  to  the 
declaration.  Who  did  write  it  is  not  absolutely  necessary  to  decide. 
It  was  not  written  by  plaintiff  and  may  have  been  written  by  Gum- 
pel.  Dr.  Piper  says  he  did  write  it  and  though  he  denies  it,  yet  It 
may  have  been  done  by  him,  not  feloniously  but  as  an  idle  fancy 
or  aimless  experiment.  Nothing  is  more  certain  than  that  it  was 
written  before  the  declaration  and  with  no  apparent  wrongful  in- 
tent.   In  the  fall  of  1883  Gumpel  while  in  the  employ  of  the  plain- 


482  XV.    AMERICAN  STATE  TRIALS. 


William  M.  Stewart^^  and  Oliver  P.  Evans^^  for  the  Com- 
plainant, William  Sharon.    W.  B.  Tyler  for  Eespondent. 

A.  U.  Piper   (recalled). 

Mrs.  Terry,   (sitting  at  a  table  reading  the  deposition  of  Susan 

tiff  wrote  from  memory  the  signature  of  plaintiff  which  is  more 
like  the  signature  of  the  plaintiff  than  any  of  his  admitted  signa- 
tures. 

Learning  that  Mr.  Barnes  suspected  that  there  was  a  secret 
agreement  between  the  witness  Gumpel  and  Mr.  G.  W.  Tyler  under 
which  the  expert  was  to  swear  to  the  genuineness  of  Sharon's  sig- 
nature to  the  alleged  marriage  contract,  for  a  very  large  sum  of 
money  to  be  paid  to  him,  Mr.  Tyler  wrote  out  in  his  own  hand  such 
a  document,  signed  it  with  his  and  Gumpel's  names  and  placed  it 
in  his  private  drawer  in  his  oflace.  His  chief  clerk,  John  F.  Mc- 
Laughlin, then  called  on  Mr.  Barnes  and  told  him  he  had  found 
among  his  employer's  private  papers  a  contract  of  the  kind  he, 
Barnes,  suspected,  which  he  would  turn  over  to  him  for  a  good  con- 
sideration. Mr.  Barnes  inquired  how  much  he  wanted.  He  replied, 
"Mr.  Sharon  has  sworn  in  his  pleadings  that  his  income  is  thirty 
thousand  dollars  a  month;  give  me  one  month's  income  and  I  will 
steal  the  agreement  and  give  it  to  you.  This  was  agreed  to  and 
one  night  McLaughlin  brought  the  paper  to  Mr.  Barnes  and  received 
$30,000  in  new  bank  notes,  no  third  party  being  present.  Instead 
of  going  back  to  Tyler,  McLaughlin  took  the  next  steamer  to  Hono- 
lulu. When  Mr.  Barnes  found  he  had  been  hoaxed,  Tyler  was  prose- 
cuted for  obtaining  money  under  false  pretenses  but  the  jury  dis- 
agreed on  a  second  trial.  Tyler  had  never  received  any  part  of 
the  money.  In  Honolulu  McLaughlin  started  a  steam-laundry  and 
lost  the  greater  part  of  the  money.  He  went  from  there  to  Aus- 
tralia where  he  died.     Shuck  "Bench  and  Bar  of  Cal."  p.  178. 

13  Houghton,  Stephen  Chase.  Born  Lincoln,  Me.,  1846.  Educated 
in  the  Massachusetts  public  schools  and  studied  law  at  San  Fran- 
cisco; admitted  to  California  Bar,  1878;  Standing  Master  in  Chan- 
cery, Standing  Examiner  in  Chancery,  Commissioner,  Referee  in 
Chinese  Immigration  Cases,  United  States  Circuit  Court,  California, 
1879-1892. 

14  Stewart,  William  Morris  (1827-1909).  Bom  Lyons,  N.  Y.  Edu- 
cated at  Yale;  1850  removed  to  San  Francisco;  Atty-Gen.  1854;  was 
a  miner  for  a  time;  removed  to  Nevada  1860;  and  practised  law 
there;  member  Territorial  Council,  1861  and  of  Constitutional  Con- 
vention 1863;  United  States  Senator  1864-1875,  1886-1905;  Trustee 
Stanford  University. 

15  Evans,  Oliver  Perry  (1843-1911).  Born  Va.  Captain  in  Civil 
War  in  Confederate  Army;  removed  to  San  Francisco  1868  where 
he  practised  law  until  1878.  Judge  Superior  Court  1880-1883;  died 
Berkeley,  Cal.    See  San  Francisco  Chronicle,  May  6,  1911. 
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E.  Smith).  I  won't  sign  my  deposition  unless  it  contains  every- 
thing that  I  said  about  Stewart's  family.  He  don't  dare  to  take 
me  up  on  it.    I  won't  sign  that  evidence  unless  that  is  put  in. 

The  Examiner.     Don't  talk  about  it  now. 

Mrs.  Terry.    It  has  got  to  go  in. 

The  Examiner.  This  is  no  proper  time  for  bringing  up  any  mat- 
ter of  that  kind.    A  witness  is  under  examination. 

Mrs.  Terry.  When  I  see  this  testimony,  I  feel  like  taking  that  man 
Stewart  out  and  cowhiding  him.  I  will  shoot  him  yet;  that  very 
man  sitting  there.  To  think  he  would  put  up  a  woman  to  come 
here  and  deliberately  lie  about  me  like  that.  I  will  shoot  him. 
They  know  when  I  say  I  will  do  it,  that  I  will  do  it.  I  shall  shoot 
him  as  sure  as  you  live;  the  man  that  is  sitting  right  there;  and  I 
shall  have  that  woman,  Mrs.  Smith,  arrested  for  this,  and  make  her 
prove  it. 

The  Examiner.  Those  are  not  matters  which  should  be  brought  up 
now.    Don't  talk  in  this  way  when  a  witness  is  under  examination. 

Mrs.  Terry.  I  say  no  jury  will  convict  me  for  shooting  a  man  that 
will  bring  a  woman  here  to  tell  such  things  on  me.  They  have 
never  dared,  when  they  put  me  on  the  stand,  to  ask  me  a  question 
against  my  character  yet — never  dared.  If  they  have  got  so  much 
against  it,  why  didn't  they  dare  ask  me  some  questions  when  I  was 
on  the  stand? 

The  Examiner.    Mr.  Tyler,  can  you  put  a  stop  to  this  interruption? 

Mrs.  Terry.  Mrs.  Smith  said  nothing  here  about  my  being  in  a 
weak  condition  in  Dr.  Murphy's  office — that  has  been  put  in  the 
testimony — and  that  I  wanted  her  to  play  nurse  to  me.  She  was  a 
nurse  to  me  and  I  paid  her  for  it. 

TJie  Examiner.  Mr.  Tyler,  can  you  put  a  stop  to  this?  I  find  that 
I  cannot,  and  unless  you  can,  I  shall  have  to  adjourn  the  exam- 
ination and  bring  this  matter  to  the  attention  of  the  court.  This 
thing  has  gone  altogether  too  far  already,  and  unless  it  can  be 
stopped  here  I  certainly  shall  adjourn  the  examination. 

Mr.  Tyler.     Let  us  get  through  this  afternoon,  anyway. 

Mrs.  Terry.  I  know  the  woman  he  is  living  with,  and  he  brought 
his  wife  out  here  to  cover  it  up.  I  will  expose  the  whole  thing; 
about  the  child  and  all. 

The  Examiner.  Will  you  remain  quiet  until  this  examination  is 
completed? 

Mrs.  Terry.  I  don't  know  whether  I  will  remain  quiet  without  I 
get  that  man's  life.  I  get  so  worked  up  when  I  read  this  testimony 
of  Mrs.  Smith. 

The  Examiner.  Let  me  take  that  testimony  until  after  the  exam- 
ination is  over. 

Mrs.  Terry.    I  expect  you  had  better. 

The  Examiner.  You  may  finish  reading  Mrs.  Smith's  testimony 
after  the  close  of  the  session.  I  hope,  now,  I  shall  not  be  compelled 
to  bring  your  misbehavior  to  the  attention  of  the  court;  for  if  I 
should  do  so  the  court  will  surely  punish  you  for  contempt. 
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Mrs.  Terry.  That  would  be  nothing  unusual  if  Stewart  asked  it. 
The  Examiner.  I  shall  ask  it  in  this  instance,  because  my  duty 
compels  me  to  do  so.  You  persist  in  interrupting  the  proceedings, 
and  it  is  impossible  for  the  examination  to  go  on.  If  you  will  wait 
until  we  get  through  with  this  examination,  if  you  have  anything 
to  say,  then  it  will  be  a  more  approprite  time  to  say  it. 

Mrs.  Terry.     I  can  hit  a  four-bit  piece  nine  times  out  of  ten. 

The  Examnier.  If  you  interrupt  the  proceedings  any  further,  I 
shall  adjourn  the  examination  and  call  the  attention  of  the  court 
to  this  matter,  and  it  won't  be  my  fault  if  the  court  does  not  take 
such  measures  as  will  put  a  stop  to  such  interruptions.  I  have  at 
all  times  been  disposed  to  be  as  tolerant  and  lenient  with  you  as 
possible,  but  toleration  should  have  a  limit,  and  the  limit  has  been 
reached.  Early  in  the  proceedings  the  court  suggested  that  I  ought 
to  be  very  lenient  with  you,  and,  in  conformity  to  that  suggestion, 
as  well  as  from  my  own  inclination,  I  have  treated  you  with  the 
greatest  consideration  and  forbearance  all  through. 

Mrs.  Terry.    That  is  enough;  you  needn't  say  anything  more. 

The  Examiner.     But  I  propose  to  say  something  more. 

Mrs.  Terry.     All  right;    then  I'll  talk. 

T7ie  Examiner.  Since  the  commencement  of  the  examination  in- 
this  case,  your  offensive  conduct  has  frequently  disturbed  the  or- 
derly course  of  the  proceedings,  and  I  have  tried  in  every  way  which 
my  imagination  could  suggest  to  check  you — by  considerate  treat- 
ment, by  ignoring  your  misbehavior,  by  courteous  protest  and  per- 
suasion, by  rebuke,  by  appeals  to  your  counsel,  by  threatening  to 
report  your  conduct  to  the  court.  But,  instead  of  abating,  the  evil 
is  constantly  growing  worse.     Now  this  thing  must  stop. 

The  examniation  proceeded.  Mrs.  Terry  made  further  statements 
defamatory  of  the  character  of  people  not  connected  with  the  case. 

Victor  Craig  (recalled).  Pending  his  examination  Mrs.  Terry 
drew  a  pistol  from  her  sachel  and  held  it  in  her  right  hand,  the 
hand  resting  for  a  moment  upon  the  table  with  the  weapon  point- 
ing in  the  direction  of  Mr.  Evans.  The  hand  and  the  weapon  then 
dropped  beneath  the  table. 

Mr.  Evans.    What  do  you  want?    Do  you  want  to  shoot  anybody? 

Mrs.  Terry.  I  am  not  going  to  shoot  you  just  now,  unless  you 
would  like  to  be  shot,  and  think  you  deserve  it. 

Mr.  Evans.    No;  I  would  rather  not  be. 

The  Examiner.  Unless  you  will  give  that  pistol  into  my  custody, 
I  shall  adjourn  the  examination  and  report  this  matter  to  the  court. 

Mrs.  Terry.  I  am  not  going  to  shoot  anybody.  I  will  give  it  into 
your  custody. 

The  Examiner.  I  will  adjourn  this  examination  until  to-morrow. 
Won't  you  give  me  that  pistol? 

Mrs.  Terry  allowed  the  examiner  to  take  her  pistol. 

Mr.  Evans.  We  don't  desire  to  proceed  any  further,  under  the 
circumstances.    We  ask  that  this  matter  be  reported  to  the  court. 
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Mrs.  Terry.     You  shall  not  slander  me.     These  men  know  they 
need  it,  and  I  told  the  Supreme  Court  they  knew  they  needed  it. 
Mr.  Evans.     I  shall  decline  to  proceed  any  further. 

August  5. 

Today  tlie  report  of  the  above  proceedings  before  the  Mas- 
ter in  Chancery  were  read  by  the  Court  (Mr.  Justice  Field 
and  Judge  Sawyer).  The  Master  added  that  upon  several 
previous  occasions  Mrs.  Terry  had  brought  a  pistol  into  the 
room  and  had  held  it  in  her  hand  while  witnesses  were  being 
examined. 

Mr.  Justice  Field:  In  the  case  of  Willia^ji  Sharon  v. 
Sarah  Althea  Hill,  the  examiner  in  chancery  appointed  to 
take  the  testimony  has  reported  to  the  court  that  very  dis- 
orderly proceedings  took  place  before  hun  on  the  third  in- 
stant; that  at  that  day,  in  his  room,  when  counsel  of  the 
parties  and  the  defendant  were  present,  and  during  the  ex- 
amination of  a  witness  by  the  name  of  Piper,  the  defendant 
became  very  much  excited,  and  threatened  to  take  the  life  of 
one  of  the  counsel,  and  that,  subsequently,  she  drew  a  pistol, 
and  declared  her  intention  to  carry  her  threat  into  effect. 
It  appears,  also,  from  the  report  of  the  examiner,  that  on  re- 
peated occasions  the  defendant  has  attended  before  him,  dur- 
ing the  examination  of  witnesses,  armed  with  a  pistol.  Such 
conduct  is  an  offense  against  the  laws  of  the  United  States, 
punishable  by  fine  and  imprisonment.  It  interferes  with  the 
due  order  of  proceedings  in  the  administration  of  justice, 
and  is  well  calculated  to  bring  them  into  contempt.  I,  myself, 
have  not  heretofore  sat  in  this  case,  and  do  not  expect  to  par- 
ticipate in  its  decision;  I  intend  in  a  few  days  to  leave  for 
the  east,  but  I  have  been  consulted  by  my  associate,  and  have 
been  requested  to  take  part  in  this  side  proceeding,  for  it  is 
of  the  utmost  importance,  for  the  due  administration  of  jus- 
tice, that  such  misbehavior  as  the  examiner  reports  should 
be  stopped,  and  measures  be  taken  which  will  prevent  its  re- 
currence. My  associate  will  comment  upon  the  laws  of  con- 
gress which  make  the  act  committed  by  defendant  a  mis- 
demeanor, punishable  by  fine  and  imprisonment.  The  mar- 
shal will  be  directed  to  disarm  the  defendant  whenever  she 
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comes  before  the  examiner,  or  into  court,  in  any  future  pro- 
ceedings, and  to  appoint  an  officer  to  keep  strict  surveillance 
over  her,  in  order  that  she  may  not  carry  out  her  threat- 
ened purpose.    This  order  will  be  entered : 

Whereas,  it  appears  from  the  report  to  this  court  of  the  exam- 
iner in  chancery,  in  this  case  appointed  to  take  the  depositions  of 
witnesses,  that  on  the  third  day  of  August,  instant,  at  his  office, 
counsel  of  the  parties  appeared,  namely:  William  M.  Stewart, 
Esquire,  and  Oliver  P.  Evans,  Esquire,  for  the  complainant,  and  W. 
B.  Tyler,  Esquire,  for  the  defendant,  and  the  defendant  in  person, 
and  that  during  the  examination  before  said  examiner  of  a  witness 
named  Piper,  the  defendant  became  excited  and  threatened  the  life 
of  one  of  the  counsel  of  the  complainant  present,  and  exhibited  a 
pistol  with  a  declared  purpose  to  carry  such  threat  into  effect, 
thereby  obstructing  the  order  of  the  proceedings  and  endeavoring 
to  bring  the  same  into  contempt; 

And  whereas,  it  further  appears  that  said  defendant  visually  at- 
tends before  the  said  examiner  carrying  a  pistol,  it  is  ordered  that 
the  marshal  of  this  Court  take  all  such  measures  as  may  be  neces- 
sary to  disarm  said  defendant  and  keep  her  disarmed  and  under 
strict  surveillance  while  she  is  attending  the  examination  of  wit- 
nesses before  said  examiner  and  whenever  attending  in  Court  and 
that  a  Deputy  be  detailed  for  that  purpose. 

Judge  Sawyer  will  explain  for  the  benefit  of  counsel  the 
statutes  of  congress.  It  is  to  be  observed  here  that  the  block 
embracing  this  building  and  the  custom-house  is  under  the 
exclusive  jurisdiction  of  the  United  States.  Every  offense 
committed  within  it  is  an  offense  against  the  United  States, 
and  here  the  state  has  no  jurisdiction  whatever.  This  fact 
seems  to  have  been  forgotten  by  parties. 

Judge  Saivyer:  The  occasion,  I  think,  calls  for  some  ob- 
servation on  my  part  in  regard  to  thi?  matter.  The  taking 
of  testimony  in  this  case  has  been  going  on  for  a  long  time. 
During  the  progress  of  the  case  many  things  had  occurred 
that  were  exceedingly  unpleasant,  but  through  the  consid- 
erate and  commendable  forbearance  of  the  examiner  and  of 
counsel,  a  point  had  been  reached  where  the  testimony  was 
nearly  completed,  and  it  was  hoped  would  soon  be  closed 
without  further  interruption,  when  the  incident  occurred 
which  imperatively  required  this  report  from  the  examiner. 
The  occurrence  is  one  of  great  gravity.  The  lives  of  officers 
of  the  court,  in  attendance  before  a  branch  of  the  court,  in 


SARAH  ALT  HE  A  HILL  487 

the  performance  of  their  duties  as  counsel,  being  in  danger, 
the  examiner  justly  felt  that  he  could  no  longer  refrain  from 
reporting  the  action  of  the  defendant  without  a  violation  of 
official  duty.  In  connection  with  this  matter,  I  shall  call  at- 
tention to  some  facts  and  some  points  of  law  that  may  not 
be  within  the  knowledge  of  the  party  implicated,  and  may  even 
have  escaped  the  notice  of  counsel,  in  order  that  such  offenses 
against  the  laws  of  the  United  States  may  not  in  future  be 
ignorantly  committed.  Of  course,  we  are  all  familiar  with 
the  maxim  that  everybody  is  supposed  to  know  the  law,  yet, 
in  point  of  fact,  it  often  occurs  that  many  do  not.  I  shall 
therefore  proceed  to  state  some  provisions  of  the  statutes  in 
relation  to  transactions  of  the  kind  reported  that  may  not  have 
attracted  notice,  in  order  to  guard  against  any  such  future 
misconduct  as  will  lead  to  serious  difficulties  and  necessitate 
severe  punishment.  As  was  remarked  by  the  presiding  jus- 
tice, this  building  is  under  the  exclusive  jurisdiction  of  the 
United  States.  The  block  on  which  it  stands  has  been  pur- 
chased by  the  United  States  from  the  state  of  California, 
by  the  consent  of  the  legislature,  for  the  erection  of  the  pub- 
lic buildings  upon  it ;  and  it  is  by  the  constitution  thus  placed 
under  the  exclusive  jurisdiction  of  the  United  States.  All 
offenses  committed  in  this  edifice,  or  upon  the  block  of  land 
upon  which  it  stands,  are  offenses  against  the  United  States, 
punishable  exclusively  by  the  national  courts.  This  point  was 
authoritatively  decided  at  the  last  term  of  the  Supreme  Court 
of  the  United  States,  in  the  case  of  Fort  Leavenivo?'th  R.  Co. 
V.  Lowe,  114  U.  S.  525 ;  S.  C.  5  Sup.  Ct.  995.  Every  offense 
recognized  by  law,  from  the  highest  down  to  a  simple  assault, 
committed  in  this  building,  or  on  this  block,  is  an  offense 
against  the  United  States,  and  punishable  as  such  by  the 
courts  of  the  United  States.  The  United  States  statutes  have 
not  defined  specifically,  in  terms,  every  offense,  but  they  have 
defined  a  number  of  the  graver  class,  and  then  made  a  gen- 
eral provision  covering  all  others.  Section  5391,  Rev.  St., 
provides  as  follows: 

"If  any  offense  be  committed  in  any  place  which  has  been,  or  niay 
hereafter  be,   ceded  to   and  under  the  jurisdiction  of  the  United 
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States,  which  offense  is  not  prohibited,  or  the  punishment  thereof  is 
not  specially  provided  for,  by  any  law  of  the  United  States,  such 
offense  shall  be  liable  to  and  receive  the  same  punishment  as  the 
laws  of  the  state  in  which  such  place  is  situated,  now  in  force,  pro- 
vide for  the  like  offense,  when  committed  within  the  jurisdiction 
of  such  state." 

Thus  an  act  not  specifically  made  an  offense  by  the  statutes 
of  the  United  States,  but  which  is  an  offense  under  the  laws 
of  the  state  wherein  performed,  is  made,  by  this  general  pro- 
vision, also  an  offense  under  the  laws  of  the  United  States, 
and  punishable  by  the  same  penalties  which  are  inflicted  under 
the  laws  of  the  state.  Under  the  provisions  referred  to,  the 
acts,  as  reported  by  the  examiner  in  this  case,  constitute  at 
least  two,  if  not  three,  offenses  against  the  United  States — 
perhaps  four.  Section  5399  (omitting  that  portion  relating 
to  other  matters)  provides  as  follows : 

"Every  person  who,  by  threats,  endeavors  to  influence,  intimi- 
date, or  impede  any  officer  in  any  court  of  the  United  States  in  the 
discharge  of  his  duty,  or  by  threats  or  force  obstructs  or  impedes, 
or  endeavors  to  obstruct  or  impede,  the  due  administration  of  justice 
therein,  shall  be  punished  by  a  fine  of  not  more  than  five  hundred 
dollars,  or  by  imprisonment  not  more  than  three  months,  or  both," 

In  this  matter,  as  reported  by  the  examiner,  there  was  an 
obstruction  of  an  officer — the  examiner  in  chancery  of  this 
court — and  of  counselors  of  the  court,  who  are  officers  of  the 
court,  in  the  discharge  of  their  respective  duties,  and  also  an 
impeding  of  the  due  administration  of  justice.  The  obstruc- 
tion resulted  in  an  adjournment  of  the  examination,  as  neither 
counsel  nor  examiner  were  willing  to  proceed  in  face  of  the 
menace  offered  to  counsel,  accompanied  by  the  exhibition  of 
a  pistol,  by  the  defendant  in  the  suit.  Again,  the  Penal  Code 
of  this  state  makes  the  following  provision;  and  the  general 
statute  which  I  have  read,  making  all  offenses  in  the  state 
which  are  not  specifically  defined  in  the  statute  of  the  United 
States  offenses  against  the  United  States,  and  punishable  by 
the  same  penalty  as  in  the  state,  makes  this  an  offense  against 
the  United  States.  Section  417,  Penal  Code  Cal.,  provides 
that — 

"Every  person  who,  not  in  necessary  self-defense,  in  the  presence 
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of  two  or  more  persons,  draws  or  exhibits  any  deadly  weapon  in  a 
rude,  angry,  and  threatening  manner,  or  who,  in  any  manner,  un- 
lawfully uses  the  same  in  any  fight  or  quarrel,  is  guilty  of  a  mis- 
demeanor." 

Another  section  provides  that  the  punishment  for  misde- 
meanors, not  otherwise  specially  provided  for,  shall  be  by 
''imprisonment  in  the  county  jail  not  exceeding  six  months, 
or  by  a  fine  not  exceeding  five  hundred  dollars,  or  both." 
Pol.  Code,  §  19.  Again,  section  467  of  the  Penal  Code  of 
California  provides  as  follows :  ' '  Every  person  having  upon 
him  any  deadly  weapon,  with  intent  to  assault  another,  is 
guilty  of  a  misdemeanor. ' '  And  there  are  various  other  cog- 
nate offenses,  all  of  which  are  offenses  against  the  United 
States,  by  adoption  in  the  section  which  I  have  already  read. 
As  before  remarked,  every  offense  which  is  committed  in  this 
building,  or  on  this  block,  from  the  highest  down  to  an  as- 
sault, is  an  offense  against  the  United  States,  exclusively  pun- 
ishable by  the  courts  of  the  United  States;  and  attention  is 
called  to  this,  so  that  parties  may  not  in  future  unwittingly 
commit  any  of  these  offenses,  and  subject  themselves  to  the 
penalties  inflicted  by  the  law. 

This  report  of  the  examiner  having  been  made,  it  imper- 
atively calls  for  some  action  by  the  court.  It  cannot  be  passed 
unnoticed.  It  is  proper  to  observe  that  counsel  for  the  op- 
posing party  have  exhibited  great  moderation,  and  have  only 
sought  the  protection  of  their  lives.  They  have  not  asked 
the  court  to  proceed  to  punish  defendant  for  the  contempt 
committed.  They  only  ask,  and  it  is  certainly  a  very  moderate 
and  reasonable  request,  that  they  shall  not  be  required  to 
practice  their  profession  in  the  circuit  court  of  the  United 
States  at  the  muzzle  of  their  opponent 's  pistols.  The  court,  of 
its  own  motion,  the  matter  having  been  brought  to  its  atten- 
tion, might  well  proceed  upon  the  case  as  reported,  as  a  gross 
contempt  of  court.  It  is  unquestionably  a  contempt.  It  is  a 
contempt  committed  before  an  officer  lawfully  taking  testi- 
mony in  this  case,  the  proceeding  being  a  part  of  the  trial 
of  the  case,  in  the  chambers  of  the  judge  adjoining  the  court- 
room ;  the  examiner  being  an  adjunct  of  the  court — a  part  of 
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the  court  itself.  This  act  reported  is  undoubtedly  as  dis- 
tinctly and  clearly  a  contempt  of  court  as  though  committed 
in  the  presence  of  the  judge,  in  the  court-room,  while  in  the 
act  of  trying  a  ease,  either  with  or  without  a  jury.  This  point 
is  well  discussed  by  Judge  Hammond,  of  the  district  of  Tenn- 
essee, in  Z7.  S.  V.  Anonymous,  a  case  of  much  milder  type  of 
contempt,  21  Fed.  Rep.  761. 

But  these  same  acts,  which  constitute  a  contempt  in  this 
case,  also  constitute  several  offenses  under  the  laws  of  the 
United  States,  punishable  in  the  ordinary  course  of  criminal 
proceedings.  There  are  but  two  objects  of  proceeding  by 
process  for  contempt.  One  is  to  punish  a  contempt  already 
committed,  as  a  past  offense,  where,  perhaps,  the  criminal 
statutes  do  not  cover  the  case,  or,  in  some  cases,  where  they 
do,  but  where  the  exigencies  of  the  occasion  require  a  more 
summary  and  prompt  remedy;  and  the  other  object  is  to  en- 
force the  performance  of  some  duty  or  act  which  is  still  in  the 
power  of  the  party  to  perform.  So  far  as  future  action  is 
concerned,  we  have  endeavored  to  provide  for  the  safety 
of  counsel  by  the  order  which  we  have  just  made,  requiring 
the  marshal  to  see  that  the  defendant  does  not  enter  the  room 
of  the  examiner,  or  the  chambers  of  the  judge,  or  the  court- 
room, while  armed ;  and  also  by  calling  attention  to  the  liabil- 
ity to  criminal  punishment  for  other  similar  acts  that  may  be 
performed  in  the  future.  As  to  the  past  offense,  we  might 
well  proceed  to  punish  the  acts  reported  as  a  gross  contempt 
of  court.  But  where  the  same  acts  constitute  both  a  con- 
tempt of  court,  which  could  be  punished  as  such — that  is  to 
say,  as  a  past  contempt — and  at  the  same  time  constitute  an 
offense  against  the  laws  of  the  country  which  may  be  pun- 
ished on  indictment  or  information,  though  sometimes  it  is 
necessary  to  promptly  vindicate  the  court  by  means  of  the 
more  summary  process  for  contempt,  as  a  general  rule,  it  is 
desirable  to  proceed  criminally,  if,  in  the  ordinary  exercise  of 
the  criminal  jurisdiction  of  the  court,  it  can  just  as  well  be 
done.  In  such  cases,  where  there  is  no  special  end  in  the 
administration  of  justice  to  be  attained  by  a  proceeding  for 
contempt,  it  is  deemed  better  to  adopt  the  more  deliberate 
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mode  of  procedure  applicable  to  the  enforcement  of  the  crim- 
inal laws  of  the  country.  We  have  not  been  asked  to  proceed 
by  process  of  contempt,  and  as  there  appears  to  be  no  special 
call  for  hasty  action,  we  deem  it  advisable,  under  the  circum- 
stances of  this  case,  to  proceed  in  the  more  deliberate,  careful, 
and  less  harsh  proceeding,  under  the  charge  of  the  govern- 
ment, than  to  proceed  by  process  for  contempt.  We  shall 
therefore  waive  the  process  for  contempt;  and  the  attention 
of  the  United  States  attorney  having  now  here  been  called 
to  the  breach  of  the  laws,  as  reported  by  the  examiner,  we  shall 
leave  the  matter  to  such  course  of  proceeding  as  he  may  deem 
it  his  duty  to  take,  to  enforce  the  criminal  laws  of  the  country. 

Mr.  W.  B.  Tyler.  If  the  court  please:  Of  course  I  deprecate  any 
such  acts  as  those  in  the  court-room,  or  in  the  examiner's  office,  as 
much  as  anybody;  but  I  would  suggest  that  there  be  an  addition 
made  to  that  order  of  the  court,  and  that  is  that  nobody  be  allowed 
to  enter  that  room  armed  during  the  progress  of  this  examination. 
I  think  it  is  necessary,  I  think  it  is  proper,  and  there  is  no  more 
reason — 

Justice  Field.  We  have  no  evidence  that  anybody  has  gone  into 
the  room  armed.  We  have  only  made  a  rule  to  apply  to  what  is 
brought  to  our  knowledge. 

Mr.  Tyler.  As  his  honor.  Judge  Sawyer,  remarked,  several  very 
unpleasant  things  have  occurred  in  there  that  perhaps  your  honor 
has  no  more  evidence  of — 

Mb.  Justice  Field.     I  know  nothing  of  them,  of  course. 

Judge  Sawyer.  We  considered  that  matter  to  which  you  refer, 
Mr.  Tyler,  and  we  had  no  evidence  of  anything  of  that  kind.  No- 
body but  counsel  could  be  guilty  of  any  such  breach  of  propriety; 
and,  after  calling  attention  to  the  statutes  of  the  United  States,  and 
to  the  fact  that  carrying  arms  for  an  unlawful  purpose  is  an  offense 
against  the  statutes,  we  hardly  expect  that  any  member  of  the  bar 
of  this  court  will  presume  to  enter  the  examiner's  room  or  the 
court-room  armed.  We  cannot  presume  that  members  of  the  bar 
will  be  guilty  of  any  such  professional  misconduct. 

Mr.  Justice  Field.  I  may  add  here,  further,  that  any  lawyer  who 
so  far  forgets  his  profession  as  to  come  into  a  court  of  justice  armed 
ought  to  be  disbarred  from  practice. 

Mr.  Tyler.     Witnesses  are  sometimes  armed. 

Judge  Sawyer.  Witnesses,  it  is  true,  may  come  into  court  armed; 
but,  with  the  admonition  we  have  given,  and  as  there  has  been  no 
evidence  that  witnesses  have  come  before  the  examiner  armed,  we 
think  it  hardly  advisable  to  anticipate  any  difficulty  in  that  direction. 
We  apprehend  that  witnesses  will  be  likely  hereafter  to  conduct 
themselves  with  propriety. 
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Mr.  Tyler.  I  would  say  to  his  honor.  Judge  Field,  that,  although 
I  thoroughly  concede  everything  he  says,  in  certain  instances,  yet 
where  a  lawyer  has  information  that  a  witness  will  come  armed,  he 
will  very  likely  do  as  I  myself  have  done, — come  armed,  to  protect 
himself. 

Mr.  Justice  Field.  Then  you  would  act  very  improperly.  You 
should  report  the  fact  to  the  court  and  let  the  man  carrying  arms 
be  arrested. 

Judge  Sawyer.  When  you  have  any  such  information,  you  should 
have  the  party  put  under  bonds,  or  apply  to  the  court  in  advance 
for  protection. 

Mr..  Justice  Field.  Any  man,  counsel  or  witness,  who  comes  into 
a  court  of  justice  armed,  ought  to  be  punished,  and  if  he  is  a  mem- 
ber of  the  bar,  he  ought  to  be  suspended  or  removed  permanently. 
That  is  the  doctrine  that  ought  to  be  inculcated  from  the  bench 
every^vhere.    So  far  as  I  have  the  power,  I  will  enforce  it. 

Mr.  Tyler.     So  should  I  enforce  it. 

Mk.  Justice  Field.  The  reason  that  you  give  for  carrying  arms 
in  court  is  not  a  good  reason. 

Mr.  Tyler.    Where  witnesses  do  come  armed — 

Me.  Justice  Field.  Then  report  the  fact  to  the  court;  that  is  the 
proper  way. 

Mr.  Tyler.     That  will  not  stop  a  bullet. 

Judge  Sawyer.  Then  arrest  the  parties  in  advance,  and  put  them 
under  bonds,  or  apply  to  the  court  to  have  them  examined  and  dis- 
armed before  permitting  them  to  enter  the  court.  The  laws  are  very 
severe. 

Mr.  Tyler.  The  laws  are  very  severe,  but  it  is  harder  on  the  man 
that  gets  the  bullet. 

Mr.  Justice  Field.  I  don't  mean  to  say  that  there  may  not  be 
times  in  the  history  of  a  country,  in  certain  communities,  when 
everybody  is  armed.  That  was  the  case  in  the  early  days  of  Cali- 
fornia, when  people  traveled  armed;  but  at  this  time,  when  law  is 
supposed  to  be  supreme,  when  all  good  men  are  supposed  to  obey  it, 
and  where  counselors  are  sworn  to  obey  the  law  and  to  see  it  prop- 
erly administered,  the  carrying  of  arms  into  a  court  cannot  for  a 
moment  be  tolerated. 

Mr.  Tyler.  Your  honor  will  excuse  me  one  minute,  as  this  is  a 
personal  matter,  and  a  little  personal  reflection  on  myself,  in  view 
of  another  proceeding  which  has  taken  place — 

Mr.  Justice  Field.  I  know  nothing  of  any  other  proceeding- 
Mr.  Tj/ler  (interrupting).  But  as  you  have  expressed  your  opin- 
ion that  a  lawyer  who,  under  any  circumstances,  should  come  into 
a  court  of  justice  armed  should  be  disbarred,  and  that  was  my  exact 
case,  I  certainly  have  a  right  to  explain  that  circumstance.  During 
the  trial  of  a  case  in  the  superior  court — 

Mr.  Justice  Field.  We  do  not  care  about  hearing  of  that.  We 
cannot  go  into  that  matter  at  all. 

Mr.  Tyler.    Don't  you  consider  that  to  make  that  assertion  as  an 
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absolute  assertion,  when  it  applies  directly  to  a  member  of  the  bar 
of  this  court,  and  has  nothing  to  do  with  this  matter,  that  the  mem- 
ber may  answer?  You  have  made  that  assertion,  and  I  went  into 
a  court-room  armed  with  a  pistol,  for  the  purpose  of  preserving, 
as  I  supposed,  my  father's  life  and  my  own;  and  now  I  make  the 
explanation. 

Mk.  Justice  Field.  It  is  not  worth  while  to  pass  any  words  with 
the  court.  We  do  not  take  our  rules  of  procedure  from  the  state 
courts,  and  if  any  lawlessness  is  permitted  there,  we  should  not 
be  governed  by  that  fact.  I  trust  I  never  shall  be  called  to  preside 
over  a  federal  court  where  any  lawyer  will  presume  to  come  into  it 
armed,  and  if  he  does,  I  shall  exercise  such  authority  as  is  vested 
in  me  to  prevent  it.  Whatever  may  have  been  done  in  a  state  court, 
I  know  nothing  about. 

September  29,  1885. 

The  case  was  argued  by  counsel  on  both  sides  and  sub- 
mitted to  the  Court  on  the  pleadings  and  proofs. 

W.  H,  L.  Barnes,  William  M.  Stewart,  Oliver  P.  Evans,  and 
//.  I.  Koivalsky,  for  plaintiff. 

George  ^Y.  Tyler,  W.  B.  Tyler,  and  David  S.  Terry,  for  de- 
fendant. 

November  13,  1885. 
The  Plaintiff,  William  Sharon,  died  today. 

December  26. 

Today  the  Court  delivered  its  judgment,  deciding  all  the 
questions  of  law  against  the  defendant. 

Judge  Deady  (omitting  the  questions  of  law).  "Whatever 
deductions  may  be  made  from  the  plaintiff's  credibility,  on 
account  of  his  participation  in  this  transaction  and  interest 
in  the  result,  must  also  be  made  from  hers,  and  even  more; 
for,  in  the  very  nature  of  things,  this  is  a  game  in  which  the 
woman  has  more  at  stake  than  the  man.  And,  however  un- 
favorably the  plaintiff's  general  character  for  chastity  may 
be  affected  by  the  evidence  in  this  ease,  it  must  not  be  for- 
gotten that,  as  the  world  goes  and  is,  the  sin  of  incontinence 
in  a  man  is  compatible  with  the  virtue  of  veracity,  while  in 
the  ease  of  a  woman,  common  opinion  is  otherwise.  Nor  is  it 
intended  by  this  suggestion  to  palliate  the  conduct  of  the 
plaintiff  or  excuse  the  want  of  chastity  in  the  one  sex  more 
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than  the  other,  but  only,  in  estimating  the  relative  value  of 
the  oath  of  these  parties,  to  give  the  proper  weight  to  the 
fact  founded  on  common  experience,  that  incontinence  in  a 
man  does  not  usually  imply  the  moral  degradation  and  in- 
sensibility that  it  does  in  a  woman. 

And  it  must  also  be  remembered  that  the  plaintiff  is  a  per- 
son of  long  standing  and  commanding  position  in  this  com- 
munity, of  large  fortune  and  manifold  business  and  social  re- 
lations, and  is  therefore  so  far,  and  by  all  that  these  imply, 
specially  bound  to  speak  the  truth,  and  responsible  for  the 
correctness  of  his  statements;  and  all  this,  over  and  beyond 
the  moral  obligation  arising  from  the  divine  injunction  not 
to  bear  false  witness,  or  the  fear  of  the  penalty  attached  by 
human  law  to  the  crime  of  perjury.  On  the  other  hand,  the 
defendant  is  a  comparatively  obscure  and  unimportant  person, 
without  property  or  position  in  the  world.  Although  appar- 
ently of  respectable  birth  and  lineage,  she  has  deliberately 
separated  herself  from  her  people,  and  selected  as  her  inti- 
mates and  confidants  doubtful  persons  from  the  lower  walks 
of  life;  and,  so  far  as  appears,  is  only  amenable  to  legal 
punishment  for  any  false  statement  that  she  may  make  in 
this  case,  which  all  experience  proves  is  not  sufficiently  cer- 
tain to  prevent  perjury  in  legal  proceedings.  And  by  this 
nothing  more  is  meant  than  that,  while  a  poor  and  obscure 
person  may  be  naturally  and  at  heart  as  truthful  as  a  rich 
and  prominent  one,  and  even  more  so,  nevertheless,  other 
things  being  equal,  property  and  position  are  in  themselves 
some  certain  guaranty  of  truth  in  their  possessor,  for  the  rea- 
son, if  none  other,  that  he  is  thereby  rendered  more  liable 
and  vulnerable  to  attack  on  account  of  any  public  moral  de- 
linquency, and  has  more  to  lose  if  found  or  thought  guilty 
thereof  than  one  wholly  wanting  in  these  particulars. 

But  this  is  not  all.  There  is  much  in  the  testimony  of  the 
defendant  in  this  case  that  must  affect  her  credibility  un- 
favorably. It  is  full  of  reckless,  improbable,  and  in  some  in- 
stances undoubtedly  false  statements.  Take  this  one,  for  illus- 
tration. The  story  that  some  time  in  1880,  and  prior  to  the 
date  of  the  alleged  marriage,  she  gave  the  plaintiff  $7,500  to 
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invest  in  stocks  for  her,  is  undoubtedly  false ;  and  she  has  at- 
tempted to  support  it,  not  only  by  perjury,  but  by  forgery. 
Perceiving  that  the  payment  to  her,  under  the  circumstances, 
of  that  large  sum,  shortly  before  she  left  the  plaintiff's  hotel, 
bore  upon  its  face  the  evidence  that  it  was  given  to  a  discarded 
mistress  rather  than  a  deserted  wife,  she  deliberately  swore, 
both  in  Sharon  v.  Sharon  and  in  this  case,  that  the  transac- 
tion was  a  return  to  her  of  that  amount  which  she  had  put 
into  the  plaintiff's  hands  some  18  months  before  for  invest- 
ment ;  and  not  only  that,  but  she  produced  on  the  trial  in  the 
former  case,  to  support  her  statement,  a  writing  to  that  ef- 
fect, purporting  to  be  signed  by  the  plaintiff  and  witnessed  by 
Nellie  Brackett.  But  when  asked,  on  cross-examination,  to 
produce  that  paper  here,  she  declined  to  do  so  or  to  answer 
any  question  about  it.  And  Nellie  Brackett  swears  that  the 
writing  was  manufactured  by  the  defendant ;  that  she  copied 
the  signature  of  the  plaintiff  from  one  in  an  autograph  album, 
and  that  she  witnessed  it  at  the  defendant's  request,  upon  an 
understanding  that  it  was  only  to  be  used  to  influence  her 
lawyers,  and  the  defendant  afterwards  quarreled  with  her 
because  she  would  not  go  on  the  stand  and  swear  to  it.  And 
while  it  may  not  be  safe  to  accept  any  statement  on  the  un- 
corroborated testimony  of  this  young  woman,  the  innate  im- 
probalility  of  the  defendant's  story,  and  her  refusal  to  pro- 
duce the  paper,  or  answer  concerning  it,  is  ample  corrobora- 
tion. And  in  a  suit  brought  by  the  defendant  against  the 
plaintiff  in  the  superior  court,  in  May,  1884,  on  the  agree- 
ment given  in  part  payment  of  this  sum  of  $7,500  to  recover 
the  installments  due  thereon  for  October,  November,  and  De- 
cember, 1883,  amounting  to  $750,  it  was  found  by  said  court, 
sitting  without  a  jury,  that  said  writing  was  given  to  the  de- 
fendant on  November  7,  1881,  ''in  consideration  of  past  illicit 
intercourse  between  them,"  and  also  in  consideration  of  a 
written  receipt  and  promise  to  the  plaintiff  by  the  defendant 
"to  make  no  further  demand  upon  him,  and  not  further  to 
annoy  him  in  any  manner."  And  while  it  is  possible  that, 
notwithstanding  the  falsehood  of  the  defendant  in  this  and 
other  respects,  the  alleged  declaration  may  be  genuine,   it 
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must  be  conceded  that  neither  that  fact,  nor  any  circumstance 
tending  to  prove  the  same,  can  be  established  by  her  uncorro- 
borated oath. 

Another  circumstance  strongly  contradictory  of  the  defend- 
ant's account  of  this  transaction  is  the  fact  that  nearly  a  year 
after  the  pretended  advance,  and  before  its  alleged  return, 
she  deliberately  obtained  from  the  plaintiff  a  contract  to  hold 
100  shares  of  Belcher  for  her,  to  be  paid  for  on  delivery. 
Now,  if  the  plaintiff  then  owed  the  defendant  $7,500,  which, 
according  to  her  account,  had  also  been  advanced  to  him  for 
the  very  purpose  of  being  invested  in  stocks,  why  hold  these 
stocks  for  payment  absolutely?  Why  not  credit  her  on  the 
contract  with  the  amount  due  her  from  the  seller,  and  agree 
to  deliver  on  payment  of  the  balance  of  $2,500?  Or,  what 
would  be  more  natural  still,  why  not  deliver  her  stock  at  once 
for  the  amount  due  her?  Nor  is  this  transaction,  viewed  in 
any  light,  the  kind  of  intercourse  we  might  expect  between 
a  fond  old  millionaire  and  his  darling  young  wife  in  the  fourth 
moon  of  their  marriage.  It  follows  that  on  the  testimony 
of  the  parties,  as  well  as  that  of  the  experts,  the  decided 
weight  of  the  evidence  is  against  the  genuineness  of  the  dec- 
laration and  letters. 

And  now  let  us  see  what  the  evidence  is,  on  the  face  of 
these  documents,  as  to  their  genuineness  or  falsity.  Of  the 
many  circumstances  that  might  be  mentioned  under  this  head, 
a  few  of  the  most  striking  must  suffice.  The  declaration  is 
written  on  note-paper  instead  of  legal-cap,  although  written 
in  an  office  well  supplied  with  stationery  for  business  pur- 
poses. It  is  written  on  the  first  half  sheet  instead  of  a  whole 
one.  It  begins  at  the  top  line  of  the  second  page  instead  of 
the  first  one,  and  is  finished  back  on  the  unruled  space  at  the 
top  of  the  latter.  The  signature  of  the  plaintiff  is  on  the  top 
line  of  the  first  page,  where  it  might  have  been  written  as  an 
autograph  or  imitation,  or  even  without  any  purpose;  and, 
considered  as  a  signature  to  a  legal  instrument,  has  the  un- 
usual and  unmeaning  appendage,  "Nevada,  Aug,  25,  1880;" 
and  this,  although  that  date,  and  the  fact  that  the  alleged 
signer  was  of  Nevada,  was  already  stated  three  times  in  the 
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body  of  the  writing.  It  is  full  of  verbose  formalisms  and 
useless  repetitions,  and  in  structure  and  verbiage  is  just  what 
might  be  expected  from  a  stylish,  half -educated  woman,  and 
is  altogether  unlike  what  might  be  expected  from  the  dicta- 
tion of  a  person  of  experience,  brevity,  and  directness,  such 
as  the  plaintiff  appears  to  be.  The  last  four  lines  are  written 
much  closer  than  the  others,  and  the  words  contained  in  them 
are  crowded  together,  and  two  of  them  abbreviated ;  and  even 
then  there  was  barely  room  for  the  matter  without  trenching 
on  the  signature,  after  omitting  certain  words  and  parts 
thereof — 19  in  number — which  were  used  in  corresponding 
and  foregoing  parts  of  the  instrument.  Counsel  for  the  plain- 
tiff has  called  attention  to  these  omissions  in  his  brief,  by  in- 
serting them  in  red  ink.  Substituting  italics  for  the  red  ink, 
the  omissions  appear  as  follows:  "The  presence  of  Almighty 
God,  take  Sarah  Althea  Hill,  of  the  city  and  county  of  San 
Francisco,  state  of  California,  to  be  my  lawful  and  wedded 
wife,  and  do  here  acknowledge  and  declare  myself  to  be  the 
husband  of  Sarah  Althea  Hill,  of  the  city  and  county  of  San 
Francisco,  state  of  California."  Taking  common  experience 
and  observation  in  such  matters  as  a  guide,  the  most  satis- 
factory inference  from  the  facts  on  the  face  of  the  declara- 
tion is  that  the  body  of  it  was  written  after  and  over  the 
signature.  I  know  it  was  said  on  the  argument,  and  there 
is  force  in  the  suggestion,  that  if  the  instrument  was  pre- 
meditatedly  written  over  a  signature,  either  genuine  or  false, 
in  a  matter  of  so  much  moment  as  this,  the  writer  would 
most  likely  have  experimented  with  the  subject  until  the  mat- 
ter was  got  into  such  form  and  number  of  words  as  would 
conveniently  fill  the  space  preceding  the  signature,  without 
stretching,  crowding,  or  omission.  But  the  conclusion  already 
stated,  that  the  signature  was  written  before  the  declaration, 
is  by  far  the  most  reasonable  inference  from  the  evidence 
afforded  by  the  document  itself;  and  this  cannot  be  overcome 
or  made  doubtful  by  mere  plausible  conjecture  as  to  what  a 
prudent  and  skillful  person  would  or  might  have  done  under 
the  circumstances ;  for  this  is  not  the  first  time  in  which  per- 
sons   engaged    in    an   illegal   or   criminal   transaction   have 
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strangely  or  foolishly,  as  it  appears  to  others  after  the  fact, 
omitted  to  take  some  very  simple  precaution  to  prevent  de- 
tection or  failure. 

The  "Dear  Wife"  letters  have  nothing  wifely  about  them 
except  the  word  "wife"  in  the  address.  The  four  in  pencil 
are  short,  curt  scrawls,  announcing  the  sending  of  money, 
presumably  on  account  of  her  monthly  stipend  of  $500,  with 
a  jocular  remark  or  familiar  expression  added,  such  as  a 
guardian  might  write  to  his  ward,  or  an  attorney  to  his  client. 
They  are  dated  in  different  months,  and  apparently  relate  to 
monthly  payments.  The  one  of  April  1st  says,  "I  send  you 
the  'balance,'  two  hundred  and  fifty  dollars;"  and  the  one  of 
May  5th  says,  "You  have  had  at  different  times  [mentioning 
them]  two  hundred  and  forty  dollars;  the  'balance'  is  two 
hundred  and  sixty  dollars,  which  find  inclosed."  The  "bal- 
ance" of  what?  Why  the  "balance"  of  the  $500  a  month 
the  plaintiff  was  paying  her  on  some  account.  There  is  not 
a  particle  of  love  or  affection  in  the  letters;  not  even  enough 
to  suggest  that  she  was  his  mistress.  The  ink  letter  is  longer 
and  more  formal.  It  was  written  in  reply  to  one  from  her 
soon  after  she  took  up  her  residence  in  the  Grand,  in  which 
she  had  evidently  complained  that  the  plaintiff's  manager, 
Mr.  Thorn,  had  not  treated  her  properlj'.  So  far  as  this  com- 
plaint was  well  founded,  it  probably  arose  from  the  fact  that 
the  manager  suspected  she  was  more  than  a  boarder  and  less 
than  a  wife.  But  there  is  nothing  wifely  in  this  letter  either 
except  the  word  "wife"  in  the  address.  The  writer  hopes 
that  the  inclosed  letter  to  Mr.  Thorn  will  command  the  "kind 
courtesy,"  not  respect,  she  deserves,  and  the  letter  to  Thorn 
is  to  the  same  effect.  There  is  not  a  particle  of  love  or  af- 
fection in  it  from  one  end  to  the  other.  It  is  such  a  letter  as 
the  plaintiff  might  have  written  to  Miss  Hill,  but  hardly  to 
his  young  bride  of  less  than  two  months '  existence.  And  there 
are  some  particular  circumstances  connected  with  this  ink  let- 
ter which  prove  it  to  be  a  tracing  beyond  a  doubt. 

The  plaintiff  swears  that  he  wrote  the  original  of  the  ink 
letter  at  the  same  time  that  he  wrote  the  inclosed  one  to 
Thorn,  at  the  agency  of  the  Bank  of  California,  in  Virginia, 
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and  on  its  paper.  The  one  to  TKorn,  which  passed  through 
the  hands  of  the  defendant,  shows  on  its  face  that  it  was  so 
written.  The  two  letters  were  practically  one  transaction 
with  one  person,  and  were  inclosed  in  one  envelope  to  the 
defendant.  Under  these  circumstances  the  only  reasonable 
conclusion  is  that  they  were  both  written  on  the  same  kind  of 
paper.  But  it  was  a  difficult  and  tedious  task  to  trace  the 
lithographic  head  on  this  paper,  nor  is  it  likely  that  it  was 
obtainable  here.  So  the  tracing  was  made  on  plain  paper, 
and  on  its  face  betrays  its  fraudulent  origin,  and  furnishes 
another  striking  instance  of  the  truth  of  the  proverb,  "murder 
will  out."  The  photographic  copies  of  the  declaration  and 
letters  indicate  that  the  originals  are  worn  and  soiled,  and 
the  witnesses  who  have  seen  them  say  that  such  is  their  ap- 
pearance. But  this  appearance  has  been  put  upon  them  to 
give  color  to  the  assertion  that  they  are  originals  of  some 
years'  existence,  which  have  been  carried  about  and  seen 
hard  usage,  and  particularly  were  not  fresh  tracing's  on  new 
paper.  Nellie  Brackett  swears  that  the  soiling  and  crumpling 
process  was  a  part  of  their  manufacture;  that  the  defendant 
wet  them  with  coffee  grounds,  and  ironed  them,  and  held  them 
over  the  gas,  and  the  like,  to  give  the  new  smooth  paper  the 
appearance  of  age  and  use.  Ah  Sam,  the  defendant 's  Chinese 
servant,  at  Laurel  place,  gives  a  very  graphic  account  of  the 
process.  He  says  he  lived  with  her  "two  Christmases  ago," 
and  saw  her  with  papers  in  the  kitchen,  which  she  put  dirt 
and  coffee  on  to  make  them  look  old  and  yellow,  and  that  he 
ironed  them  for  her. 

The  defendant's  answer  to  this  evidence  is  that  she  buried 
the  documents  for  safety  in  a  tin  can  in  the  cellar,  where, 
strange  to  say,  they  got  wet,  but  whether  from  the  sprinkling 
of  the  street  or  a  shower  does  not  appear,  and  she  afterwards 
ironed  them  to  dry  and  smooth  them.  But  this  does  not  ac- 
count for  the  corners  of  some  of  them,  and  particularly  the 
upper  ones  of  the  ink  letter,  having  the  appearance  of  being 
burned  off,  as  though  they  had  got  singed  in  the  gas.  And 
the  story  indicates  that  she  then  had  a  great  deal  more  con- 
cern for  the  safety  of  her  "papers"  than  when  she  left  them 
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in  a  loose  roll  on  the  wall  behind  a  picture  at  Martha  Wil- 
son's; and,  taken  altogether,  it  is  evidently  a  weak  invention 
of  the  defendant's  in  support  of  what  she  knows  to  be  false 
and  forged  writings.  And  thus  one  falsehood  begets  another 
from  the  beginning  to  the  end  of  this  case. 

When  compared  with  the  usual  and  ordinary  conduct  of 
married  men  and  women  under  like  circumstances,  there  is 
such  incongruity  and  want  of  harmony  between  the  "Dear 
Wife"  address  of  these  letters,  and  the  general  tone  and  sub- 
ject-matter of  them,  that  they  must  be,  as  the  plaintiff  insists, 
and  the  evidence  already  considered  is  sufficient  to  show,  at 
least  in  one  instance,  the  tracings  of  a  genuine  letter,  with  the 
word  "wife"  substituted  for  "Miss  Hill"  or  "Allie,"  and  in 
the  others  genuine  letters  in  which  a  like  substitution  has  been 
made. 

But  the  defendant  relies  largely,  in  support  of  her  case,  on 
what  may  be  called  contemporaneous  evidence  of  the  exist- 
ence of  these  documents,  and  her  own  declarations  concerning 
the  same,  and  her  relation  with  the  plaintiff,  to  third  persons, 
in  the  nature  of  res  gestcs.  For  instance,  she  testifies  that 
she  told  her  uncle,  Mr.  W.  E.  Sloan,  while  she  was  still  at  the 
Grand,  that  she  was  secretly  married  to  the  plaintiff,  because 
he  suspected  something  wrong,  and  threatened  ' '  to  break  every 
bone  in  Sharon's  body;"  and  that  she  subsequently  showed 
him  the  declaration  and  letters  at  Martha  Wilson's  house, 
soon  after  she  left  the  Grand ;  that  she  did  not  tell  her  brother, 
or  aunt,  Mrs.  W.  J.  Bryan,  but  did  tell  her  grandmother, 
Mrs.  W.  J.  Brawley,  of  the  marriage,  but  at  what  time  does 
not  appear.  She  also  testifies  that  she  told  Mary  E.  Pleasant 
of  the  marriage  while  at  the  Grand,  and,  soon  after  she  left 
that  place,  showed  her  the  declaration  and  letters;  that  she 
also  showed  the  declaration  to  Martha  Wilson,  and  read  it  to 
her  on  October  14,  1880,  and  that  Vesta  Snow  was  present, 
and  read  it  at  the  same  time,  to  whom  she  also  showed  the 
letters  after  she  left  the  Grand;  and  that  she  showed  both 
declaration  and  letters  to  Nellie  Braekett  early  in  1882. 

Nellie  Braekett  first  met  the  defendant  in  the  early  part  of 
1882.     She  was  then  about  17  years  of  age,  and  the  defend- 
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ant  made  a  sort  of  a  confidant  and  dependent  companion  of 
her.  In  August,  1882,  the  defendant  went  to  live  at  Mrs. 
Brackett's,  where  she  remained  until  the  middle  of  Novem- 
ber, when  she  moved  elsewhere,  taking  Nellie  with  her,  against 
the  wishes  of  her  parents,  and  keeping  her  so  until  near  the 
close  of  the  year  1883,  when  the  quarrel  took  place  on  account 
of  the  latter 's  refusal  to  swear  to  the  forged  receipt,  as  al- 
ready stated.  On  the  trial  of  Sharon  v.  Sharon  she  was  called 
as  a  witness  by  the  defendant,  and  testified  that  she  had  seen 
the  declaration  and  letters  as  early  as  March,  1882;  but,  on 
being  recalled  by  the  plaintiff,  she  said  her  former  testimony 
was  false  in  that  respect ;  and  she  testifies  in  this  case  that 
she  never  saw  the  Sharon  letters  until  June  or  July,  1883, 
and  there  was  then  no  one  of  them  addressed  to  the  plaintiff 
as  *'wife,"  and  she  did  not  see  the  declaration  until  some 
time  after  that.  The  defendant  testifies  that  in  the  summer 
of  1882  she  renewed  her  friendly  relations  with  the  plaintiff, 
and  visited  him  occasionally  at  his  rooms  at  the  Palace,  and 
that  one  of  these  visits  she  took  Nellie  with  her  and  secreted 
her  at  night  behind  the  bureau  in  the  plaintiff's  room,  so 
that  she  could  see  him  and  her  go  to  bed  together,  and  hear 
what  they  said  and  did  while  there,  with  a  view  of  having  her 
testify  to  the  same,  if  need  be — particularly  anything  that 
indicated  they  were  married — as  she  was  afraid  the  defend- 
ant might  deny  the  declaration.  Nellie  Bracket  now  testifies 
that  this  story  is  wholly  false ;  that  the  defendant  concocted 
it  in  the  fall  of  1883,  and  had  her  learn  it  by  heart,  and  go  on 
the  stand  in  Sharon  v.  Sharon  and  swear  to  it.  For  the  honor 
of  her  sex,  I  trust  she  tells  the  truth  about  it  now;  for  I 
would  much  quicker  and  rather  believe  that  the  defendant 
was  wicked  enough  to  commit  perjury  than  that  she  or  any 
other  woman  was  vile  enough  to  do  such  a  dirty  thing  with 
this  young  girl. 

Martha  Wilson  is  a  poor,  nervous  little  negro  woman,  born 
a  slave,  who  can  neither  read  nor  write.  While  the  defend- 
ant was  at  the  Grand  she  employed  her  occasionally  as  a 
seamstress,  and  had  breakfasts  from  her  restaurant.  The  de- 
fendant made  much  of  her,  and  sought  refuge  in  her  house 
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when  she  was  expelled  from  the  Grand,  and  was  there  off  and 
on  for  some  time.  On  the  trial  of  Sharon  v.  Sharon  she 
swore,  when  called  by  the  defendant,  that  the  declaration 
was  shown  and  read  to  her  by  the  defendant  and  Vesta  Snow 
at  her  house  on  Mary  street,  on  October  14,  1880,  when  the 
defendant  called  for  her  to  go  with  her  to  the  furniture  fac- 
tory to  obtain  some  special  articles  for  her  rooms  at  the  Grand, 
on  the  written  order  of  the  plaintiff  of  that  date;  and  the 
testimony  of  the  defendant  and  Vesta  iSnow  is  to  the  same 
effect  in  this  case.  But  Martha  Wilson,  being  recalled  by 
the  plaintiff  in  Sharon  v.  Sharon,  testified  that  she  never  saw 
or  heard  anything  of  the  kind  until  late  in  the  fall  of  1883, 
when  the  defendant  showed  her  the  declaration,  and  induced 
her  to  swear  to  this  falsehood  out  of  sympathy  and  a  promise 
of  $5,000,  and  that  she  took  Vesta  Snow,  who  was  in  her 
employ  at  the  time,  to  the  defendant,  where  she  was  also 
shown  the  declaration,  and  induced  to  swear  to  this  story. 
On  her  cross-examination,  when  recalled  in  Sharon  v.  Sharon, 
she  contradicted  herself  badly,  and  evidently  was  made  to  say 
what  she  did  not  intend,  and  what  was  not  true.  But  here 
she  tells  a  lucid,  plain  story,  and  explains  that  on  that  cross- 
examination  she  was  so  stormed  and  raved  at  by  Mr.  Tyler 
that  she  did  not  know  what  she  was  saying. 

But  it  has  been  shown  beyond  a  doubt  that  the  key-note 
of  this  story,  the  meeting  of  the  parties  at  Martha  Wilson's 
house,  on  the  date  of  the  furniture  order,  is  totallj^  false. 
Vesta  Snow  says  she  went  to  Martha  Wilson 's  house  that  day, 
October  14,  at  the  request  of  Martha's  husband,  to  ask 
her  to  come  to  the  restaurant  then  kept  by  her  at  644  Mission 
street ;  and  she  remembers  the  one  circumstance  by  the  other, 
and  that  Martha  Wilson  had  a  restaurant  at  that  place  on 
that  day,  and  so  says  the  defendant.  But  the  landlord  and 
the  mechanics,  who  furnished  and  fitted  up  the  restaurant, 
swear,  and  produce  their  books  of  original  entry  to  support 
their  statements,  that  Martha  Wilson  did  not  occupy  the  place 
until  some  time  in  November,  and  probably  as  late  as  the  10th. 
And  soon  after  the  trial  of  Sharon  v.  Sharon,  Martha  Wilson 
was  indicted  in  the  state  court  for  perjury  in  denying  that 
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she  had  seen  or  heard  read  the  declaration  as  stated  by  the 
defendant.  Upon  this  indictment  she  has  since  been  tried, 
both  the  defendant  and  Vesta  Snow  being  witnesses  against 
her,  and  found  not  guilty, 

Vesta  Snow  is  a  woman  of  doubtful  repute,  who  has 
worked  for  Martha  Wilson,  and  appears  to  be  keeping  a 
cheap  lodging-house.  She  testifies  in  this  case,  as  in  Sharon 
V.  Sharon,  that  she  saw  and  read  the  declaration  at  Martha 
Wilson's  house,  on  October  14,  1880;  and  also  that 
soon  after  the  defendant  left  the  Grand  she  went  one  day 
to  San  Jose,  and  that  while  she  was  gone  she  (Vesta  Snow) 
went  to  Martha  Wilson's,  and  they  took  a  bundle  of  the 
defendant's  papers  from  behind  a  picture  on  the  wall,  and 
she  looked  over  them,  and  read  them  ''some,"  and  the 
declaration,  and  sundry  "Dear  Wife"  letters  signed 
"Sharon,"  and  a  furniture  order  of  October  14,  1880,  were 
among  them.  Now,  one  item  of  this  statement  is  undoubtedly 
false.  The  defendant  obtained  the  furniture  on  the  order 
of  October  14,  1880,  and  delivered  it  to  the  person  in  charge, 
and  did  not  have  it  in  1881.  Mr.  Cushman,  her  witness, 
swears  that  he  was  then  in  the  plaintiff's  employ  at  the 
factory,  and  received  the  order,  which,  by  accident,  was  not 
placed  among  the  factory  papers,  but  kept  by  him,  and  that 
the  defendant  never  saw  it  again  until  October  13,  1883. 
And  the  rest  of  the  story  is  too  absurd  and  unreasonable  for 
any  credence.  For  who  can  believe  that  the  defendant, 
smarting  under  her  recent  expulsion  from  the  Grand,  would 
leave  papers  of  so  much  importance  to  her  as  this  declara- 
tion and  these  letters  in  a  loose  package  behind  a  picture  on 
the  wall,  at  Martha  Wilson's,  for  Vesta  Snow  and  other 
busybodies  to  pry  into  and  meddle  with,  while  she  was  gone 
to  San  Jose?  And  yet  the  defendant  does  not  hesitate  to 
back  her  witness,  and  swear  she  left  the  papers  behind  the 
picture,  as  Vesta  Snow  states,  and  adds  that  when  she  came 
back  she  met  her  uncle  there,  and  took  him  into  the  dining- 
room  and  showed  him  the  documents.  So,  then,  this  kind  of 
contemporaneous  evidence  is  reduced  to  Vesta   Snow,  who 
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appears  unworthy  of  credit,  and  Mary  E.  Pleasant,  of  whom 
more  hereafter. 

But  why  are  not  her  relatives  called,  to  whom  she  says 
she  disclosed  the  fact  of  her  marriage  to  the  plaintiff,  and 
particularly  her  uncle,  to  whom  she  says  she  made  the  dis- 
closure while  she  was  at  the  Grand,  and  to  whom  she  says 
she  showed  the  declaration  at  Martha  Wilson's  soon  after 
she  left  there?  What  more  probable  than,  if  she  could  get 
the  testimony  of  persons  like  these  to  verify  her  claim  and 
corroborate  her  statements,  she  would  not  be  leaning  on  such 
broken  reeds  as  Snow  and  Pleasant?  Counsel  for  the 
defendant,  when  pressed  on  this  point  during  the  argument, 
replied  that  it  was  not  competent  for  the  defendant  to  prove 
her  own  declarations  in  support  of  the  writing  or  the  mar- 
riage; but  if  the  plaintiff  wanted  to  contradict  her  in  this 
respect,  he  could  have  called  those  persons  for  that  purpose. 
But  it  was  time  enough  to  discuss  the  question  of  competency 
when  the  objection  was  made  hj  the  plaintiff.  If  the 
defendant  really  believed  that  she  could  prove  these  acts 
and  declarations  of  hers  by  these  relatives,  she  would  have 
called  them,  of  course.  It  may  be  admitted  that  the  com- 
petency of  the  proof  was  in  part  open  to  argument ;  but  that 
would  not  have  prevented  her  from  offering  it,  at  least, 
especially  as  she  did  introduce  testimony  of  the  same  kind. 
If  the  declarations  as  to  the  marriage  or  the  existence  of 
the  declaration  were  made  during  her  residence  at  the  Grand, 
they  were,  in  my  judgment,  admissible  as  a  part  of  the  res 
gestcB,  (1  Whart.  Ev.  §§  258,  259;  2  Greenl.  Ev.  §  462; 
1  Bish.  Mar.  &  Div.  §§  438,  540)  ;  but  certainly  it  was 
competent  to  call  her  uncle  to  prove  that  he  had  seen  the 
declaration  of  marriage  and  "Dear  Wife"  letters  at  Martha 
Wilson's  house  just  after  the  defendant  left  the  Grand. 
These  relatives  are  admitted  on  all  hands  to  be  respectable 
people,  and  it  is  a  very  suspicious  circumstance  that  not 
one  of  them,  not  even  the  brother,  is  called  or  appears  to 
support  the  defendant  in  any  way.  Her  omission  to  call 
them  to   corroborate   her   statements   is   an   admission   that 
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they  would  not  do  so  because  they  could  not.  It  is  true 
that  the  plaintiff  might  have  called  them  in  rebuttal  to 
contradict  the  defendant;  but  as  she  in  effect  admitted,  by 
not  calling  them,  that  they  would  not  corroborate  her,  that 
was  sufficient  for  his  purpose,  and  he  might  well  refrain 
from  needlessly  bringing  them  into  painful  prominence  in 
this  unpleasant  and  unsavory  affair. 

Mary  E.  Pleasant,  better  known  as  Mammie  Pleasant,  is 
a  conspicuous  and  important  figure  in  this  affair,  without 
whom  it  would  probably  never  have  been  brought  before  the 
public.  She  appears  to  be  a  shrewd  old  negress  of  consider- 
able means,  who  has  lived  in  San  Francisco  many  years,  and 
is  engaged  in  furnishing  and  fitting  up  houses  and  rooms, 
and  earing  for  women  and  girls  who  need  a  mammie  or  a 
manager,  as  the  case  may  be.  The  defendant  states  that  she 
became  acquainted  with  this  witness  early  in  1881,  and  soon 
after  told  her  of  her  marriage,  and  showed  her  the  docu- 
ments; that  from  the  time  she  had  the  trouble  with  the 
plaintiff  she  put  herself  under  her  direction  and  control,  and 
by  her  advice  suppressed  all  allusion  to  herself  as  the  wife 
of  the  plaintiff  in  the  letters  she  wrote  him  after  she  had 
been  ordered  from  the  hotel;  and,  as  an  excuse  for  this 
extraordinary  abnegation  of  herself  and  affairs  in  favor  of 
this  old  woman,  she  swears: 

"Mammie  Pleasant  was  old,  and  had  the  experience,  and  she  had 
the  experience  of  lots  of  girls  and  women — had  the  experience  of 
the  world;  and  being  a  servant,  and  being  a  wife,  and  being  the 
head  of  families,  I  took  her  advice  and  wrote  just  about  what  she 
would  dictate.     *     *     *     i  was  much  of  a  baby." 

Mammie  Pleasant  has  taken  charge  of  this  case  from  the 
beginning,  and,  to  use  her  own  phrase,  is  making  the 
defendant's  ''fight,"  whom  she  supports,  and  to  whom  she 
was  forced  to  admit,  after  much  evasion,  she  has  advanced 
more  than  $5,000,  and  how  much  more  she  would  not  teU. 
In  my  judgment,  this  case,  and  the  forgeries  and  perjuries 
committed  in  its  support,  have  their  origin  largely  in  the 
brain  of  this  scheming,  trafficking,  crafty  old  woman.  She 
states  that  as  early  as  1881  the  defendant  wanted  her  to 
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furnish  her  house  at  a  cost  of  $5,000  or  $6,000  on  the 
strength  of  her  relations  with  the  plaintiff.  But  it  seems  that 
Mammie  was  not  certain  that  the  plaintiff  could  be  held 
liable  for  the  expense,  and  so  she  called  on  her  counsel, 
Mr.  Tyler,  and  stated  the  case  to  him,  without,  as  she  is 
careful  to  say,  mentioning  any  names;  but  said  that  the 
man  owned  two  hotels,  and  was  living  in  one  of  them,  and 
the  woman  in  the  other,  which,  under  the  circumstances,  is 
equivalent  to  saying  "the  party  of  the  other  part"  is 
William  Sharon.  After  due  deliberation,  Mr.  Tyler  gave 
her  a  written  opinion,  which  she  says  cannot  now  be  found, 
to  the  effect  that  such  a  contract  as  she  mentioned  and  he 
suggested  was  a  lawful  marriage,  under  the  Code,  and  the 
supposed  m.an  who  owned  two  hotels  (the  Palace  and  the 
Grand)  would  be  legally  liable  for  the  expense  of  furnishing 
his  "Code"  or  "contract"  wife  with  a  suitable  residence, 
although  he  was  then  maintaining  her  at  a  cost  of  $500  a 
month  at  the  Grand.  Mr.  Tyler  admits  that  in  the  fall  of 
1881,  or  the  spring  of  1882,  he  was  consulted  by  the  wit- 
ness, as  she  states,  and  that  he  gave  her  a  written  opinion 
to  the  effect  that  the  man  would  be  liable;  but  I  am  quite 
certain  that,  if  the  real  date  of  this  conversation  is  ever 
satisfactorily  ascertained,  it  will  be  seen  that  it  took  place 
in  1883.  But  however  this  may  be,  defendant  and  the 
witness  being  thus  instructed  or  informed  as  to  what  consti- 
tuted a  valid  contract  or  declaration  of  marriage  under  the 
Code,  in  due  time,  and  by  means  best  known  to  themselves, 
produced  this  document,  which  as  a  legal  composition  is 
worthy  of  its  origin,  and  which,  in  the  language  of  the  senior 
counsel  for  the  defendant,  is  beneath  the  learning  and  skill 
of  a  "jack-legged  lawyer." 

On  the  other  hand,  a  number  of  apparently  respectable 
witnesses  testify  to  declarations  and  conversations  of  the 
defendant  during  her  residence  at  the  Grand  and  afterwards, 
that  are  utterly  irreconcilable  with  the  idea  that  when  they 
were  made  she  had  any  idea  she  was  the  wife  of  the  plaintiff. 

Mrs.  Mary  H.  Brackett,  the  mother  of  Nellie,  says  the 
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defendant  lodged  at  her  house  from  early  in  August  to  late 
in  November  of  1882,  and  that  shortly  before  she  left  she 
told  her  that  she  had  been  engaged  to  the  plaintiff,  but  it 
was  broken  off.  Her  brother,  she  said,  was  opposed  to  the 
match,  because  Sharon's  ''pedigree  was  inferior  to  hers." 
She  also  said  he  was  a  shriveled-up  old  man,  anyhow,  whom 
no  one  would  marrj'^  but  for  his  money. 

Mrs.  Sarah  Millett,  formerly  Sarah  Orr,  was  for  a  long 
time  seamstress  at  the  Grand.  Her  room  was  near  the 
defendant's,  and  they  appear  to  have  been  quite  intimate. 
She  swears  that  while  the  defendant  was  living  at  the  hotel 
she  told  her  the  plaintiff  was  her  beau,  and  that  just  before 
he  left  for  Washington,  in  January,  1881,  he  wanted  her  to 
go  with  him  and  be  married  privately,  which  she  declined 
to  do,  and  was  since  sorry  for  it;  and  this  she  said  many 
times,  including  the  last  night  when  she  was  in  the  hotel, 
when  the  witness  was  lying  on  the  bed  with  her.  In  the 
spring  of  1882  this  witness  called  to  see  the  defendant  on 
Ellis  street,  when  the  latter  begged  her  to  bring  herself  and 
Sharon  together  again,  promising,  if  he  married  her,  to 
give  the  witness  a  house  and  lot. 

Mrs.  Sarah  Morgan  heard  the  defendant  say  at  Mrs. 
Hardenberg's  lunch  table  at  Oakland,  in  August,  1881,  that 
her  engagement  with  Sharon  was  broken  off,  and  that  she 
was  going  east  and  may  be  to  Europe;  and  that  in  1880, 
and  after  August  25,  she  told  the  witness  that  she  was 
"engaged  to  be  married  to  Senator  Sharon." 

Mrs.  Harriet  Kenyon  was  with  the  defendant  as  maid, 
except  for  one  week,  from  September  11  to  the  latter  part 
of  November,  1881.  The  facts  stated  in  her  testimony  are 
altogether  incompatible  with  the  idea  that  the  defendant  was, 
or  even  wanted  to  be,  the  plaintiff's  wife,  but  rather  that 
the  old  love  for  the  lawyer  was  on  again,  whom  she  visited 
slyly,  and  dined  with  at  the  Verein  club,  and  came  home 
speaking  of  him  as,  " ,  sweetie,  how  I  love  you!" 

Mrs.  Nellie  Bacon  knew  the  defendant  slightly  when  she 
first  lived  at  the  Baldwin.     In  the  fall  of  1880  she  went  to 
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the  Grand  to  board,  where  she  remained  until  April,  1881. 
She  says  that  during  this  time  she  saw  the  defendant  daily, 
and  she  said  the  plaintiff  was  paying  her  attention,  and 
might  propose  to  her;  that  a  proposal  from  him  involved 
"many  delightful  things,  and  one  not  so  delightful — ^his 
advanced  age;"  but  that  she  preferred  the  lawyer  to  any 
of  her  lovers.  In  January,  1881,  when  the  plaintiff  went 
to  Washington,  the  witness,  at  the  request  of  the  defendant, 
draughted  a  letter  for  her  to  the  plaintiff,  designed  to  make 
him  propose  or  compromise  himself,  which  she  copied  and 
sent  to  him;  but  soon  after  the  plaintiff  returned  from 
Washington  she  said  she  had  trouble  with  him,  and  was 
afraid  he  would  never  marry  her. 

It  is  true  that  the  defendant  denies  all  these  statements, 
and  speaks  contemptuously  of  the  people  who  make  them 
as  persons  beneath  her  notice.  But  they  appear  to  have 
been  her  associates,  even  in  her  better  days,  and  there  is  not 
a  circumstance  in  the  case  that  makes  against  the  integrity 
and  character  of  either  of  them.  Besides,  it  won't  do  to 
sneer  at  these  people  while  she  consorts  with  Vesta  Snow  and 
Mammie  Pleasant.  Add  to  this,  her  credit  is  so  badly  dam- 
aged that  her  unsupported  statement  is  not  sufficient  to 
overcome,  or  even  seriously  impair,  the  effect  of  positive 
testimony  from  unimpeached  and,  so  far  as  appears,  unim- 
peachable witnesses. 

And,  lastly,  let  us  consider  how  the  existence  of  these 
documents,  and  the  claim  of  the  defendant  that  she  is  the 
wife  of  the  plaintiff  since  August  25,  1880,  comport  or 
correspond  with  the  situation  of  the  parties  at  the  time, 
and  their  daily  walk  and  conversation  since.  In  August, 
1880,  the  plaintiff  was  in  the  decline  of  life,  in  the  possession 
of  a  very  large  fortune,  with  a  family  of  grown-up  children, 
to  whom  he  was  much  attached.  As  was  said  in  Holmes  v. 
Holmes,  1  Sawy.  119,  in  speaking  of  a  person  somewhat 
similarly  situated:  "With  him  the  primary  object  of  mar- 
riage, the  procreation  of  children,  had  been  long  accom- 
plished ;  and  the  secondary  one,  the  avoidance  of  fornication, 
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does  not  appear  to  have  much  concerned  him."  The 
defendant  was  a  mature  young  woman,  of  rather  prepossess- 
ing appearance  and  tolerable  attainments,  with  some  years' 
experience  in  hotel  life  and  stock  speculations.  During  the 
past  eight  or  ten  years  she  had  lived  in  comparative  luxury 
and  ease  on  money  derived  from  her  family.  But  early  in 
1880  she  found  herself  without  means,  and  the  losing  party 
in  a  protracted  game  of  hearts,  for  which  she  sought,  but 
without  effect — 

"To  give  repentance  to  her  lover. 
And  wring  his  bosom" — 

by  committing  suicide  in  his  presence. 

In  this  desperate  condition  she  met  the  plaintiff,  an 
unmarried  man,  with  the  reputation  of  a  Giovanni,  and, 
without  any  formal  introduction,  accepted  an  invitation  to 
his  private  office  to  "talk  stocks,"  which  soon  ended,  as  she 
must  have  expected,  if  not  desired,  in  talking  about  herself. 
If  this  interview  had  ever  taken  place,  as  the  defendant 
relates  it,  it  was  much  more  likely,  under  the  circumstances, 
to  have  ended  in  an  arrangement  by  which  the  plaintiff  would 
pay  her  $500  a  month  to  be  his  convenient  friend,  than  that 
he  should  then  and  there  make  her  his  wife,  and  admit  her 
to  an  unqualified  marital  right  and  interest  in  his  immense 
fortune.  Taking  the  defendant's  account  of  the  transaction, 
the  pages  of  fiction  furnish  no  parallel  to  the  singular  and 
unnatural  conduct  of  these  parties.  There  was  no  prelim- 
inary courtship,  but  barely  an  acquaintance  between  them. 
They  came  together  fortuitously  in  the  stock  operations  of 
California  street,  and  their  personal  intercourse  began  with 
a  proposition  from  the  one  that  the  other  should  be  his 
mistress,  which  she  declined,  apparently  without  being 
offended,  when  he,  unable  to  control  his  sudden  passion, 
offered  her  marriage,  which  she  readily  accepted.  After  a 
few  words  of  parley  as  to  the  modus  operandi,  she  agreed  to 
a  secret  marriage,  to  be  evidenced  by  a  writing  under  the 
Code,  executed  by  the  parties,  but  unattested  by  witnesses. 
Thereupon  the  defendant,   at  the  suggestion  and  dictation 
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of  the  plaintiff,  wrote  at  one  sitting,  currente  calamo,  this 
imiqne  declaration,  without  altering  or  correcting  a  word  or 
phrase  therein,  to  which  the  latter  then  signed  his  name, 
adding,  I  suppose,  by  way  of  emphasis,  the  words,  ''Nevada, 
Aug.  25,  1880."  And  then,  without  more  ado,  without  even 
a  parting  kiss  or  fond  embrace,  they  went  their  several  ways 
as  if  nothing  more  had  happened  than  a  deal  in  Belcher ; 
not  knowing,  and  apparently  not  caring,  whether  they  should 
ever  meet  again.  This  ardent  lover,  whose  fervent  affection 
led  him  to  back  the  offer  of  his  plethoric  purse  with  his 
widowed  hand,  turned  his  back  on  the  lovely  and  consenting 
Althea  to  give  his  heart  and  soul  to  the  study  and  control 
of  Nevada  mines  and  politics,  while  she,  in  the  pathetic 
language  of  counsel,  remained  ''an  ungathered  rose." 

They  separated  without  any  arrangement  for  the  future, 
and  no  communication  passed  between  them  for  weeks  there- 
after; and  none  appears  to  have  taken  place  until  about  the 
date  of  the  letter  to  her  at  the  Baldwin,  which  reads  more 
like  a  solicitation  for  an  assignation  than  a  communication 
from  a  husband  to  a  wife.  During  this  time  the  Galindo 
Hotel  burned  down,  and  she  was  compelled  to  seek  new 
lodgings,  and  went  back  to  the  Baldwin.  She  admits  that 
she  never  informed  her  alleged  husband  of  the  occurrence 
or  her  whereabouts,  and  when  asked  to  explain  this  singular 
conduct,  she  could  do  no  better  than  give  this  frivolous  and 
flippant  answer,  which  carries  its  refutation  on  its  face. 

"I  knew  when  he  came  down  (from  Nevada)  if  he  wanted  to  see 
me,  he  could  find  me.  I  don't  think  it  necessary  for  wives  to  run 
after  their  husbands.  I  didn't  take  the  trouble  to  notify  him  where 
I  had  gone  to.  I  thought,  if  he  cared  so  much  for  me  as  he  pre- 
tended to,  he  would  find  me.  I  am  not  in  the  habit  of  running  after 
people." 

The  defendant's  idea  of  what  a  wife  would  or  should  do, 
under  such  circumstances,  is  evidently  not  founded  on 
experience,  and,  judging  from  her  conduct  and  the  explana- 
tion of  the  same,  it  is  evident  that  she  has  yet  to  feel  the 
tender  solicitude  that  a  true  woman  has  for  one  to  whom  she 
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has  given  her  heart  and  hand  in  holy  wedlock.  And,  now, 
could  anything  be  more  unnatural  and  improbable  than  this? 
There  is  no  escape  from  the  conclusion — the  conduct  of  the 
parties  was  contrary  to  human  nature  and  common  experi- 
ence, and  makes  the  story  of  the  marriage  utterly  incredible, 
even  if  it  was  not  contradicted  by  the  oath  of  the  plaintiff. 

But  the  conduct  of  the  parties,  after  they  found  one 
another,  also  contradicts  and  is  altogether  irreconcilable 
with  her  claim  of  marriage,  and  stamps  with  the  mark  of 
falsehood  and  forgery  the  declaration  and  letters  relied  on 
to  support  it.  It  is  apparent  that  the  defendant  went  to 
the  Grand  to  live  in  pursuance  of  some  arrangement  with 
the  plaintiff  soon  after  the  letter  to  her  of  September  25, 
1880.  This  is  plainly  indicated  by  the  contents  of  the  letter 
to  her  from  Virginia,  inclosing  the  one  to  Thorn,  and  of  that 
also.  But  during  her  15  months'  residence  there,  the  parties, 
so  far  as  appears,  never  addressed  or  spoke  of  one  another, 
in  public  or  private,  orally  or  in  writing,  as  husband  and 
wife,  or  said  anything  that  implied  such  relation.  Nor  does 
it  appear  that  any  such  claim  was  ever  made  or  admitted 
by  either  of  them,  under  any  circumstances.  The  intercourse 
between  the  parties,  so  far  as  is  known,  or  may  be  inferred 
from  the  evidence,  was  of  a  familiar  and  somewhat  common- 
place character,  but  utterly  wanting  in  the  tender  consider- 
ation and  respect  usual  and  proper  between  husband  and 
wife  in  their  station  of  life. 

The  character  of  his  letters  to  her  has  already  been  com- 
mented on.  They  are  very  brief,  and  either  relate  to  the 
payment  of  her  allowance,  or  contain  an  invitation  to  dinner, 
which  plainly  implies  that  she  was  not  in  the  habit  of  sitting 
at  his  table  or  expected  there,  unless  specially  invited.  They 
are  utterly  void  of  affection,  and  altogether  lacking  in  men- 
tion or  even  allusion  to  the  numberless  and  nameless  little 
incidents  and  affairs  peculiar  to  every  married  couple,  and 
which,  taken  together,  constitute  the  charm  as  well  as  the 
staple  of  married  life;  and,  although  Christmas  and  New 
Year  passed,  and  a  birthday  came  to  her  while  there,  it  does 
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not  appear  that  she  ever  received  a  present,  greeting,  or  other 
token  of  affection  from  the  plaintiff. 

But  there  are  convincing  proofs  in  the  conduct  of  the 
parties,  other  than  these  general  and  negative  ones,  against 
this  claim  of  marriage.  Take  the  circumstance  of  concealing 
herself  in  the  plaintiff's  rooms,  and  watching  him  and 
another  undress  and  go  to  bed  together,  and  the  indifferent 
and  indecent  levity  with  which  she  carried  the  story  to  the 
seamstress.  Waiving  the  moral  insensibility  which  such  con- 
duct implies,  it  is  inconceivable  that  a  wife  could  witness 
such  a  scene  without  some  manifestation  of  anguish,  if  not 
anger,  and,  what  is  worse,  that  she  could  regard  it  as  a 
good  joke,  and  gleefully  relate  it  as  such  to  others.  Speak- 
ing of  the  affair,  she  says,  "I  laughed  at  it,  and  told  it  to  a 
good  many  people.  It  was  a  very  amusing  affair  to  me." 
Afterwards,  when  she  came  to  sign  her  deposition,  and  had 
had  time  to  reflect,  and  perhaps  receive  a  suggestion,  she 
seems  to  have  realized  the  damaging  nature  of  her  admis- 
sion, and  said  that,  although  she  laughed  at  the  affair,  she 
was  "angry"  too.  But  whether  she  was  ''amused"  or 
"angry,"  or  whether  she  laughed  simply  or  with  a  laughter 
akin  to  tears,  she  did  not  act  like  a  wife. 

Towards  the  close  of  the  year  1881  the  plaintiff'  had 
evidently  gotten  tired  of  the  defendant,  or  distrusted  her, 
and  probably  both.  Moved  by  these  considerations  he  had 
a  settlement  with  her,  in  which  he  gave  her  $7,500,  as  already 
stated,  for  which  she  gave  him  a  receipt  in  full  of  all 
demands,  soon  after  which  he  had  her  summarily,  and  against 
her  abject  petition  and  remonstrance,  expelled  from  the 
hotel.  Now,  if  the  plaintiff  was  married  to  this  woman,  and 
knew  she  had  the  written  evidence  in  her  possession  of  that 
fact,  it  is  not  reasonable  or  probable  that  he  would  have 
gone  to  such  extremity  with  her;  and,  although  it  may  be 
claimed  that  he  acted  on  the  supposition  that  she  had  lost 
the  declaration,  and  she  swears  she  told  him  so,  for  the 
purpose  of  preventing  him  from  getting  it  away  from  her, 
he  must  have  known  that,  if  she  had  letters  of  his  addressed 
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to  her  as  "Dear  Wife,"  they  were  as  good  weapons  in  her 
hands  as  the  declaration  itself.  However,  it  is  sufficient  to 
say  that  his  conduct  on  this  occasion  was  an3l;hing  but  that 
of  a  husband.  In  fact,  he  never,  so  far  as  appears,  treated 
her  otherwise  than  as  a  plaji:hing  or  fancy  for  which  he  was 
paying  as  he  went,  and  expected  to  as  long  as  it  suited  hinu 

But  the  conduct  of  the  defendant  on  this  occasion  is 
enough,  in  my  judgment,  to  settle  this  question  against  her, 
even  if  the  plaintiff  was  silent  on  the  subject.  When  she  was 
ordered  to  leave  the  hotel,  she  wrote  the  plaintiff  three 
letters  in  quick  succession,  beseeching  him  by  every  consid- 
eration that  occurred  to  her  to  allow  her  to  remain  on  the 
old  footing  under  his  roof.  If  at  the  time  she  believed 
herself  to  be  his  wife,  it  is  impossible  that  she  should  have 
written  these  abject  appeals  to  the  plaintiff,  every  word  and 
syllable  of  which  read  like  the  wail  of  a  poor,  discarded  friend 
or  mistress,  and  not  the  confident  and  certain  reply  of  an 
outraged  wife,  conscious  of  her  rights  and  her  power  to  assert 
them.  It  is  not  necessary,  and  space  wiU  not  permit,  to  caU 
attention  to  these  letters  in  detail.  They  are  contemporaneous 
conduct  of  the  defendant,  at  the  most  important  crisis  in 
her  relations  with  the  plaintiff,  and  their  purport  cannot  be 
misunderstood.  The  mere  perusal  of  them  is  enough  to  con- 
vince any  one  that  they  were  not  written  by  a  wife  to  her 
husband.  These  honored  terms  do  not  even  appear  in  them. 
In  her  direct  distress  she  dare  not  address  him  as  husband, 
or  call  herself  his  wife.  The  highest  ground  on  which  she 
bases  her  appeal  for  mercy  is  "friendship," — an  indefinite 
term  which  might  well  be  used  to  characterize  the  relation 
between  any  unmarried  man  and  woman.  She  asks  the 
question,  would  you  "stoop  to  injure  a  girl,  and  one  whom 
you  have  pretended  to  love?"  And  again  she  says :  "Don't 
do  things  now  that  will  make  talk."  What  "talk"  is  she 
afraid  of  but  "talk"  about  their  doubtful  or  iUieit  rela- 
tions? Farther  on  she  urges  her  claim  in  language  that 
cannot  be  misunderstood  for  that  of  a  wife: 

"Mr.  Sharon,  you  have  been  kind  to  me.    I  have  said  I  hoped  my 
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God,  would  forsake  me  when  I  ceased  to  show  my  gratitude."  "I 
had  hoped  to  always  have  your  friendship  and  good-will  throughout 
life,  and  always  have  your  good  advice  to  guide  me."  "I  valued  your 
friendship  more  than  all  the  world.  Have  I  not  given  up  every- 
thing and  everybody  for  it?"  "I  have  always  been  kind  to  you, 
and  tried  to  do  whatever  I  could  to  please  you,  and  I  hope  at  least, 
in  your  unjust  anger,  you  will  let  us  appar-ently  part  friends,  and 
don't  do  or  say  anything  that  could  create  or  make  any  gossip." 

"Gossip"  about  what?  That  the  defendant  was  the  plain- 
tiff's wife,  and  they  had  been  secretly  married.  Was  that 
what  she  was  afraid  of?  No,  not  at  all;  but  rather  that  she 
was  his  leman,  and  had  misbehaved  herself  and  been  dis- 
charged. The  plaintiff  took  no  notice  of  her  wail,  and  she 
was  compelled  to  go.  But  she  was  not  without  hope  that 
they  might  be  friends  again,  and  in  the  summer  of  1882  she 
appears  to  have  been  in  the  habit  of  calling  on  him  at  the 
Palace,  but  her  calls  were  never  returned;  and  in  August 
of  that  year  she  wrote  the  plaintiff  the  remarkable  letter 
known  as  the  *'Us  Girls"  or  ''Egg  and  Champagne"  letter. 
It  is  given  above  in  full,  and  speaks  for  itself.  How  any 
one  can  have  the  hardihood  to  claim  that  it  was  written 
by  a  wife — and  a  deeply  injured  one — to  a  cruel  and  unfaith- 
ful husband,  is  more  than  I  can  understand.  It  is  apparently 
the  work  of  an  artful  woman  who  is  anxious  to  get  her  net 
over  the  head  of  a  wayward  old  millionaire  again,  and  recall 
him  to  her  side  once  more — not  so  much  for  love  as  moon- 
light drives,  visits  to  the  springs,  lovely  days  in  the  country, 
egg  in  champagne,  and  the  like;  and,  distrusting  the  power 
of  her  own  familiar  charms  and  honeyed  phrases,  she 
adroitly  contrives  to  put  young  "Nell"  in  the  foreground, 
as  a  fresh  lure  to  the  wary  old  bird. 

Sometime  after  this  the  defendant  took  Nellie  Brackett 
wilh  her  to  the  Palace,  and  the  plaintiff  had  them  both  put 
out  of  the  hotel ;  whereupon  the  letter  signed  Miss  Brackett, 
and  known  as  the  "Old  Sharon"  letter,  was  written  and  sent 
to  the  plaintiff.  The  defendant  says  the  letter  was  written 
by  Nellie  Brackett,  but  that  she  knew  of  it  and  approved  it ; 
but  I  think  there  is  no  doubt  but  that  she  dictated  it,  or 
wrote  it  herself,  and  had  Nellie  copy  it.     But  that  is  not 
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very  material  to  my  present  purpose.  Certainly  the  writer 
of  this  letter  never  dreamed  that  the  defendant  was  the  wife 
of  the  man  she  was  berating;  and  if  Nellie  wrote  it,  it  is 
another  cogent  circumstance  to  show  that  she  did  not  know 
of  the  alleged  marriage,  or  the  existence  of  the  disputed 
documents,  and  that  the  defendant's  statement,  that  she  had 
before  then  told  her  of  the  one  and  showed  her  the  other, 
is  untrue;  and  to  this  effect  is  Nellie  Brackett's  testimony. 
But  if  it  was  written  or  dictated  by  the  defendant,  it  is  only 
another  link  in  the  long  chain  of  independent  and  indisput- 
able circumstances  contradictory  of  the  defendant's  claim 
and  testimony.  The  writer  speaks  of  the  defendant  as  ''a 
motherless,  fatherless  girl,  *  *  *  alone  in  the  world," 
and  leaves  no  room  for  even  an  implication  that  she  ever 
thought  of  her  as  the  wife  of  any  one.  The  style  and  matter 
indicate  that  the  defendant  can  be  fierce  and  abusive  as  well 
as  wheedling  and  fond;  but  she  had  no  thought  then  that 
the  person  she  addressed  as  ''you  horrible,  horrible  man" 
was  her  own  dear  husband. 

The  character  and  contents  of  these  five  letters  of  the 
defendant  are  too  damaging  to  her  claim  to  be  passed  over 
in  silence.  They  could  not  be  directly  denied,  but  a  weak 
attempt  has  been  made  to  palliate  them.  The  defendant  first 
took  refuge  in  the  secrecy  clause  of  the  declaration,  which 
bound  her  not  to  make  its  contents  "public"  for  two  years, 
although  it  is  probable  that  the  last  two  of  these  letters  were 
written  after  that  period  had  expired.  She  said  she  was 
advised  that  if  she  did  not  keep  that  promise  the  marriage 
would  become  void,  or  the  plaintiff  would  make  her  trouble, 
and  therefore  she  did  not  feel  at  liberty  to  address  him,  even 
privately,  as  his  wife  or  her  husband,  even  when  he  was 
driving  her  from  his  presence  and  protection.  It  is  not  likely 
that  any  lawyer  ever  gave  her  any  such  absurd  advice,  and, 
as  she  has  failed  to  call  the  adviser  to  corroborate  her  state- 
ment, that  story  may  be  dismissed.  However,  on  being  con- 
fronted with  some  imaginary  conversations  she  says  she  had 
with  the  plaintiff  during  this  period,  in  which  she  told  him 
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to  his  teeth  that  she  was  his  wife  and  meant  to  have  her 
rights  as  such,  she  fell  back  on  her  good  genius,  Mammie 
Pleasant.  She  says  she  wrote  the  letters  and  wanted  to  do 
so  as  the  plaintiff's  wife,  but  this  wise  old  manager  would 
not  let  her  write  a  word  to  the  plaintiff  indicating  that  she 
was  her  wife,  for  fear  it  would  ''rile"  him  and  make  trouble. 
This  is  a  very  flimsy  story,  and  altogether  unworthy  of 
credit.  To  one  who  has  seen  and  heard  the  defendant  in 
court,  and  has  read  the  report  of  her  examination  before 
the  examiner,  the  idea  that  old  Mammie  Pleasant,  or  any 
one  else,  could  control  her  tongue  or  pen  in  her  intercourse 
with  the  plaintiff  is  simply  ridiculous.  Neither  is  it  reason- 
able that  she,  or  any  one  else,  would  regard  it  as  a  violation 
of  the  secrecy  clause  in  the  declaration  for  her  to  address 
the  plaintiff  in  private  as  his  wife,  and  to  insist  on  being 
treated  accordingly.  She  did,  according  to  her  own  state- 
ment, tell  a  number  of  persons  before  this  of  the  marriage, 
and  she  says  she  did  not  think  that  was  making  it  "public.'' 
Then,  how  could  she  imagine  she  was  not  at  liberty  to  speak 
of  the  matter  in  private  to  ''the  party  of  the  other  part"? 

But  the  inconsistency  of  her  conduct,  compared  with  her 
claim,  does  not  stop  here.  For  more  than  a  year  after  the 
expiration  of  the  secrecy  clause  she  made  no  sign  or  pretense 
of  being  the  plaintiff's  wife.  During  this  time  the  plaintiff 
paid  her  no  attention,  but  treated  her  as  a  person  he  was 
well  rid  of.  Her  financial  resources  were  daily  diminishing 
as  she  neared  the  end  of  the  provision  made  for  her  by  the 
plaintiff  in  the  fall  of  1881.  There  was  no  longer  any  reason 
why  she  should  not  openly  address  the  plaintiff  as  his  wife, 
and  demand  recognition  and  support  from  him  accordingly. 
Not  only  this,  but  she  had  every  reason  now  to  exhibit  her 
documents  to  her  brother  and  other  relatives,  and  at  least 
claim  their  countenance  and  advice.  But,  instead  of  this,  she 
gave  herself  and  her  cause  into  the  keeping  of  an  old  woman, 
who  appears  to  be  no  better  than  a  go-between,  and  one 
William  Neilson,  of  whom  the  counsel  for  the  plaintiff  said, 
on  the  argument,  without  objection  or  reply  from  any  one, 
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as  a  reason  for  not  having  taken  his  testimony:  "It  was  not 
thought  worth  while  to  tarnish  the  record  with  any  statement 
he  might  make."  And  through  such  agencies  and  advice  as 
Pleasant 's  and  Neilson's,  she  finally,  on  September  8,  1883, 
without  a  note  of  warning  to  or  demand  on  her  alleged 
husband,  precipitated  her  case  on  the  public  in  a  melo- 
dramatic and  roundabout  way,  by  having  the  plaintiff 
arrested  for  adultery,  on  the  assumption  that  he  was  her 
husband,  and  soon  after  publishing  the  declaration  and  what 
purported  to  be  a  ''Dear  Wife"  letter.  But  the  original  of 
this  letter  has  never  been  produced,  and  the  defendant  on 
her  examination  admitted  that  she  never  had  one  like  it. 
Nellie   Brackett   swears  that   it   was   addressed,   "My  Dear 

,"  and  that  the  defendant  afterwards  spoiled  it  in 

trying  to  substitute  the  word  "Wife"  for  the  dash.  Her 
testimony  on  this  point  is  substantially  as  follows : 

"After  Mr.   Sharon's  arrest,  Neilson  said  he  would  publish  the 

letter  addressed  'My  Dear  '  as  "My  Dear  Wife.'     Miss  Hill 

said  she  did  not  like  that,  because  she  had  no  such  letter.  Neilson 
said  he  would  see  that  she  had  a  'Wife'  letter  out  of  that  one  that 
had  a  dash  on  it.  After  four  or  five  weeks,  he  not  attending  to  it, 
she  tried  to  fix  that  letter  herself  and  spoiled  it." 

Her  testimony  is  strongly  corroborated  by  that  of  )the 
defendant,  and  squares  with  the  admitted  facts  and  probabili- 
ties of  the  case.  But  the  effect  of  this  circumstance  does  not 
stop  here.  The  transaction  furnishes  another  convincing 
argument  against  the  existence  of  the  "Dear  Wife"  letters 
as  late  as  September,  1883 ;  for  if  the  defendant  had  had  the 
"Dear  Wife"  letters  when  Neilson  published  the  admitted 
spurious  one,  she  would  certainly  have  furnished  him  one 
of  them  for  publication. 

Neilson's  relations  with  the  defendant  at  that  time,  and 
his  position  in  the  affair,  are  not  doubtful.  He  was  her 
agent  and  adviser,  and  knew  as  well  as  she  did  that  she  then 
had  no  "Dear  Wife"  letters.  This  will  appear  from  the 
agreement  between  her  and  her  counsel  for  the  division  of  the 
prospective  fruits  of  this  predatory  litigation.  On  October 
24,    1883,   Mr,    Tyler   made   a   written   agreement   with    the 
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defendant,  slie  signing  it  as  "S,  A.  Hill,"  for  the  prosecu- 
tion of  a  suit  against  the  plaintiff  for  the  vindication  of  her 
good  name  and  a  division  of  the  common  property,  which 
they  subsequently  alleged  to  be  of  the  value  of  $10,000,000, 
for  one-half  of  what  he  might  recover.  The  agreement  con- 
tains a  clause  to  the  effect  that  Mr.  Tyler  will  not  settle  with 
Sharon  without  the  consent  of  the  defendant  " '  and  her  agent, 
William  Neilson,"  who  doubtless  was  an  agent  with  an 
interest,  and  well  advised  in  the  premises.  The  only  inference 
to  be  drawn  from  these  facts  is  that  on  September  8,  1883, 
and  until  some  time  afterwards,  the  "Dear  Wife"  letters 
were  not  in  existence.  The  tracing  and  alteration  had  not 
then  been  done.  The  conspiracy  had  not  progressed  so  far. 
No  credible  witness  swears  to  having  seen  them  earlier  than 
September  26 ;  and  if  any  one  had,  in  the  light  of  these 
facts,  it  would  be  considered  a  mistake.  R.  P.  Clement  says 
he  saw  them  between  September  26  and  October  10; 
C.  D.  Cushman  says  on  October  20 ;  Samuel  Soule  says 
on  November  23 ;  and  W.  B.  Tyler  says  in  October.  Vesta 
Snow  and  Mammie  Pleasant  are  the  only  persons  who  say 
they  saw  them  earlier. 

I  have  thus  gone  over  the  salient  points  in  this  case  at  some 
length.  Much  more  might  be  said  on  minor  points  to  the 
same  effect.  But  this,  in  my  judgment,  is  sufficient  to  show 
that,  humanly  speaking,  it  is  not  possible  that  this  declara- 
tion of  marriage  was  ever  signed  by  the  plaintiff,  and  that 
it  is  morally  certain  that  both  it  and  the  ' '  Dear  Wife ' '  letters 
are  false;  that  they  were  practically  forged  by  the  defend- 
ant, by  writing  the  declaration  over  a  simulated  signature, 
and  by  making  tracings  and  alterations  of  letters  from  the 
plaintiff  to  herself,  and  substituting  in  the  address  thereof 
the  word  "Wife"  for  "IMiss  HiU"  or  "Allie,"  and  omitting 
at  the  end  of  the  one  in  ink  the  words  "yours  truly;"  and 
that  the  claim  of  the  defendant  to  be  the  wife  of  the  plain- 
tiff is  wholly  false,  and  has  been  put  forth  by  her  and  her 
co-conspirators  for  no  other  purpose  than  to  despoil  the 
plaintiff  of  his  property.    In  this  undertaking,  doubtless,  the 
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proverbial  sympathy  of  the  multitude  for  an  attractive  young 
woman,  engaged  in  an  affair  of  this  kind  with  an  immoral  old 
millionaire,  was  largely  relied  on  to  make  the  conspiracy 
successful.  But  in  a  court  of  justice  such  considerations 
have  no  place.  Here,  at  least,  the  conduct  of  the  parties 
must  be  measured  and  characterized  by  the  evidence,  and 
have  effect  according  to  the  law  in  such  cases  provided. 

A  woman  who  voluntarily  submits  to  live  with  a  million- 
aire for  hire  ought  not,  after  she  finds  herself  supplanted  or 
discharged,  to  be  allowed  to  punish  her  paramour  for  the 
immorality  of  which  she  was  a  part,  and  may  be  the  cause, 
by  compelling  him  to  recognize  her  as  his  wife  and  endow 
her  of  his  fortune.  If  society  thinks  it  expedient  to  punish 
men  and  women  for  the  sin  of  fornication,  let  it  do  so 
directly.  But  until  so  authorized,  the  courts  have  no  right 
to  assume  such  function,  and,  least  of  aU,  by  aiding  one  of 
the  parties  to  an  irregular  sexual  intercourse,  to  despoil  the 
other,  on  the  improbable  pretense  that  the  same  was  matri- 
monial and  not  meretricious. 

The  question  of  whether  there  was  a  marriage  between 
these  parties,  assuming  the  defendant's  statement  to  be  true, 
does  not  directly  arise  in  this  case.  This  suit  is  brought  to 
annul  the  written  evidence  of  the  alleged  marriage,  on  the 
ground  of  its  falsity,  and  to  enjoin  the  defendant  from 
setting  it  up  or  using  it  to  the  prejudice  or  injury  of  the 
plaintiff.  But,  in  determining  this  question,  the  conduct  of 
the  parties  during  the  time  it  was  claimed  they  were  living 
under  this  instrument  as  man  and  wife  has  necessarily  been 
examined,  and  found  not  to  support  such  claim.  And,  so 
far  as  the  element  of  consent  in  this  alleged  marriage 
depends  on  this  declaration,  the  conclusion  that  it  is  false 
is  equivalent  to  a  determination  that  there  was  no  marriage 
between  the  parties,  and  that  their  intercourse  was  mere- 
tricious. 

But  I  cannot  refrain  from  saying,  in  conclusion,  that  a 
community  which  allows  the  origin  and  integrity  of  the 
family,  the  corner-stone  of  society,  to  rest  on  no  surer  or 
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better  foundation  than  a  union  of  the  sexes,  evidenced  only 
by  a  secret  writing,  and  unaccompanied  by  any  public 
recognition  of  each  other  as  husband  and  wife,  or  the 
assumption  of  marital  rights,  duties,  and  obligations  except 
furtive  intercourse,  more  befitting  a  brothel  than  otherwise, 
ought  to  remove  the  cross  from  its  banner  and  symbols,  and 
replace  it  with  the  crescent. 

The  plaintiff  is  entitled  to  the  relief  prayed  for;  and  it 
is  so  ordered. 

Judge  Sawyer  (after  passing  on  the  questions  of  law)  : 
I  shall  now  call  attention  very  generally  to  some  of  the 
salient  points  developed  in  the  testimony,  and  state  my 
conclusions  on  the  material  issues  of  fact,  but  leave  the  full 
discussion  of  the  evidence  to  my  associate. 

The  great  issue  of  fact  in  the  case  is  whether  the  com- 
plainant signed  the  alleged  written  declaration  of  marriage 
set  out  in  the  bill.     As  to  this  issue  but  two  parties  testify 
who  profess  to  know — others  probably  do  know — whether  he 
did    or    not,    and    these    parties    are    the    complainant    and 
respondent  themselves — the  apparent  parties  to  the  contract. 
The  complainant;    in    the    most    positive    and    unequivocal 
language,  denies  that  he  executed   the   instrument,   or  that 
he  ever  saw  it,  or  heard  of  it,  or  heard  of  any   claim  of 
wifehood  by  respondent  under   it,   or   otherwise,   till   about 
the  time  of  his  arrest  for  adultery,  on  the  complaint  of  one 
Neilson,  acting  in  concert  with  respondent,  on  September  8, 
1883 — more  than  three  years  after  its  date,  and  more  than 
a  year  after  the  stipulated  time   for  secrecy  had  expired: 
and  that  he  never,  in  his  life,  saw  the  instrument  until  he 
obtained  an  inspection  of  it  in  November  following,  under 
the  order  of  one  of  the  state  courts.     He  also  testifies  that, 
according  to  the  best  of  his  judgment,  the  signature  to  the 
contract  was  not  written  by  him.    He  is  as  ''positive  on  the 
point  as  human  judgment  can  dictate. ' '     On  the  other  hand, 
the  respondent  as  positively  and  unequivocally  testifies  that 
complainant  did  execute  the  contract;  that  she  wrote  it  at 
his  dictation,  in  his  presence,  and  that  they  both  signed  it 
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in  the  presence  of  each  other.  They  both  testify  as  to 
matters  in  regard  to  which  they,  respectively,  have  actual 
knowledge,  and  upon  which  they  cannot  possibly  be  inno- 
cently mistaken,  and  matters  which  could  not  well  have  been 
forgotten  or  misre collected.  One  or  the  other,  therefore, 
must  have  knowingly  testified  to  a  falsehood.  There  is  no 
reasonable  ground  for  escaping  this  conclusion.  This  being 
the  case,  the  duty  is  devolved  on  the  court  of  determining, 
so  far  as  it  is  possible  to  do  so,  from  all  the  evidence,  and 
the  intrinsic  probabilities  arising  out  of  the  known  or 
undisputed  facts,  and  facts  satisfactorily  proved,  which  party 
has  testified  to  the  truth  and  which  to  the  falsehood. 

The  complainant  is  a  well-known  business  man,  of  more 
than  30  years'  standing,  as  generally  and  thoroughly  known 
here  as  any  man  in  the  United  States.  There  is  nothing  to 
throw  a  doubt  upon  his  character  for  truth  and  veracity, 
except  as  it  arises  out  of  the  testimony  in  this  case  directly 
or  inferentially  contradicting  his  own.  Of  the  respondent 
we  know  much  less — indeed,  little  beyond  her  own  account 
of  herself;  but  as  to  her,  also,  there  is  nothing  to  impeach 
her  character  for  truth  and  veracity  beyond  the  testimony 
in  the  case  contradictory  of  the  testimony  given  by  herself; 
the  character  of  her  testimony;  the  unusual  and  unsatis- 
factory tone  and  manner  in  which  it  was  given;  and  such 
intrinsic  probabilities  and  improbabilities  as  arise  out  of  her 
testimony  and  the  other  testimony  introduced.  Conceding, 
then,  for  the  purposes  of  the  case,  that  the  parties,  at  the 
outset,  stand  upon  an  equal  footing  as  to  character  for  truth 
and  veracity,  their  naked  statements  are  equally  balanced, 
and  we  must  determine  from  the  other  evidence,  and  the 
probabilities  arising  out  of  it,  on  which  side  is  the  pre- 
ponderance. 

Under  the  circumstances,  the  inquiry  naturally  suggests 
itself  to  thQ  mind :  To  what  extent  are  these  parties  contra- 
dicted or  corroborated  upon  material  matters  by  the  direct 
testimony  of  other  credible  witnesses,  testifying  with  regard 
to  the  same  material  facts?  Upon  examination  of  the 
testimony,  I  do  not  find  that  the  complainant,  Sharon,  has 
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been  directly  contradicted  by  other  witnesses  having  positive 
knowledge  of  the  facts  as  to  any  fact  material  to  the  case 
to  which  he  has  positively  testified;  unless  upon  some  points 
he  may  be  regarded  as  inferentially  contradicted  by  Mrs. 
Pleasant,  who  is  as  deeply  implicated  in  the  conspiracy,  if 
conspiracy  there  be,  as  the  respondent  herself,  and,  in  view 
of  the  circumstances  disclosed,  whose  testimony  must  be 
taken  with  a  considerable  degree  of  caution.  On  the  other 
hand,  the  respondent  has  been  directly  contradicted,  on 
many  material  points,  as  to  her  acts  performed  and  decla- 
rations made  from  1880  to  1883,  wholly  inconsistent  with 
the  idea  that  at  those  times  she  considered  herself  to  be  the 
wife  of  complainant.  Such  contradictions  in  many  important 
matters,  which  I  shall  not  take  time  to  enumerate,  are  found 
in  the  testimony  of  Mrs.  Bacon,  Mrs.  Morgan,  Mrs.  Kenyon, 
Mrs.  Millett  and  Mrs.  Mary  Brackett,  and  as  to  an  important 
matter,  in  some  aspects  of  the  case — the  time  of  the  opening 
of  Martha  Wilson's  restaurant — by  several  gentlemen  of 
unimpeachable  character,  supported  by  contemporaneous 
entries  in  their  account-books.  Respondent,  it  is  true,  now 
sneers  at  all  these  female  witnesses,  and  indulges  in  very 
uncomplimentary  remarks  concerning  them ;  but  they  were 
at  one  time  manifestly,  from  her  own  testimony,  more  or 
less  intimate  with  her,  and  to  a  considerable  extent  enjoyed 
her  confidence  and  society,  and  to  that  extent,  by  her  past 
conduct  and  acts  before  the  litigation  was  entered  upon,  they 
have  her  own  indorsement.  There  is  nothing  else  other  than 
her  contradictions,  and  their  association  and  connection  with 
this  case,  disclosed  in  the  evidence,  to  discredit,  generally, 
their  testimony.  The  fact  of  so  many  witnesses  among  her 
former  associates — ante  litem  motam — testifying  directly  con- 
trary to  respondent  upon  material  matters,  about  which  they 
cannot  well  be  mistaken,  tends  strongly  to  impeach  her 
credibility,  and  is  worthy  of  serious  consideration  in  deciding 
the  great  point  in  issue,  thus  otherwise  left  so  equally 
balanced  by  the  testimony  of  the  two  parties  themselves. 
Besides,  the  whole  tone  and  manner  of  testifying  by 
respondent,    and    the    inherent    character    of   the    testimony 
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given  by  her,  is  extremely  unsatisfactory.     The  tendency  is 
not  by  any  means  to  inspire  confidence. 

The  complainant  admits  that  he  has  known  respondent 
from  August,  1880,  and  respondent  says  that  she  first  met 
complainant  in  the  spring  of  1880,  but  she  cannot  fix  the 
date;  and,  between  that  time  and  August  25,  that  she  had 
several  interviews  with  him,  but  cannot  tell  how  many,  one 
of  which  was  at  the  Baldwin  Hotel,  shortly  before  she  went 
to  the  Galindo  Hotel,  at  Oakland.  The  interviews,  other 
than  at  the  Baldwin,  were  either  on  the  street,  near  the 
Bank  of  California,  or  at  complainant's  office,  over  the  Bank 
of  California.  She  cannot  tell  whether  the  interviews  were 
once  a  month  or  oftener.  As  near  as  it  can  be  made  out 
from  her  testimony,  she  did  not  go  to  the  Galindo  until 
some  two  or  three  weeks  or  more  after  the  incident  of  taking 
laudanum  at  the  office  of  a  prominent  attorney,  which  was 
on  May  10,  1880;  and  she  does  not  know  whether  any  one 
of  the  interviews  with  complainant  took  place  before  the 
happening  of  that  incident.  I  think,  therefore,  it  may  be 
assumed  that  the  acquaintance  commenced,  and  all  the 
interviews  occurred,  after  May  10,  and  consequently  that 
there  were  but  very  few  of  them  between  that  date  and 
August  25.  As  I  understand  her  testimony,  she  does  not 
positively  identify  more  than  two  visits  to  complainant's 
office,  which  were  had  at  his  suggestion.  At  one  of  them 
she  says  that  he  proposed  to  give  her  $1,000  a  month  and 
the  use  of  a  horse,  if  she  would  consent  to  be  his  mistress. 
She  so  understood  the  proposition,  and  declined  it,  saying 
he  had  mistaken  her  character,  and  that  he  could  obtain 
other  women  to  serve  in  that  capacity  for  a  much  smaller 
sum.  She  says  that  he  then  proposed  marriage,  which  she 
accepted,  and  came  to  meet  him  again,  by  appointment,  on 
August  25;  that  she  arrived  a  little  late,  and  found 
complainant  somewhat  excited  and  nervous  on  that  account, 
as  he  was  going  to  Virginia  City,  Nevada,  on  that  afternoon ; 
that  he  had  a  table  with  paper,  pens,  and  ink  on  it,  and 
directed  her  to  sit  down  and  write  as  he  dictated,  which  she 
did,   and   then   wrote,    at   his   dictation,    the   instrument    in 
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question,  signing  where  he  directed;  that  he  had  a  small 
book  in  his  hand  at  the  time,  which  he  consulted,  and  seemed 
to  dictate  from  it,  and  a  number  of  large  books  that  looked 
like  ordinary  law  books,  from  which  he  read  passages 
showing  that  such  marriages  were  lawful,  and  cases  in  which 
they  had  been  sustained,  and  in  which  the  wife  had  obtained 
property  as  such;  that  they  stopped  and  talked,  discussing 
matters  from  time  to  time  as  they  proceeded;  that  it  was 
all  written  at  one  sitting,  and  no  part  rewritten;  that  they 
were  engaged  in  it,  it  might  be  an  hour,  an  hour  and  a  half, 
or  perhaps  two  hours;  that  when  it  was  finished  complainant 
came  round  beside  her,  asked  her  if  she  was  satisfied  with 
it,  and  signed  it,  adding  the  words,  ''Nevada,  Aug.  25, 
1880;"  that  she  was  surprised  at  that  mode  of  marriage, 
and  so  expressed  herself,  and  said,  "That  can't  be  our 
marriage  certifieate,  senator;"  that  complainant  said  that  it 
was  all  right,  and,  as  he  was  going  away  that  afternoon, 
directed  her  to  take  it  home  and  copy  it  all  over  nicely,  and, 
when  he  returned,  he  would  sign  the  new  copy  for  her,  and 
the  rough  one  then  signed  he  would  keep  for  himself;  that 
she  then  left  with  the  document,  and  returned  to  the  Galindo 
Hotel,  at  Oakland,  and  she  supposes  he  went  to  Virginia. 
At  all  events,  she  never  saw  anything  more  of  him  till  some 
time  after  September  9.  This  is  her  account  of  the 
courtship  and  marriage,  which  is  positively  denied  by 
complainant.  There  is  no  evidence  of  any  kind  that  she 
ever  made  a  neat  copy  for  them  to  execute  on  complainant's 
return,  as  she  was  directed  to  do,  or  that  any  copy  was 
ever  executed  for  complainant,  or  that  the  matter  of  making 
the  neat  copy  was  ever  afterwards  alluded  to  between  them. 
The  books  alluded  to  were  doubtless  intended  to  be  the 
pocket  edition  of  the  California  Civil  Code  and  some  volumes 
of  reports.  But  Mr.  Dobinson,  the  private  secretary  of 
complainant,  and  who  for  years  occupied  Sharon's  rooms 
in  that  capacity,  and  who  was  perfectly  familiar  with  all 
furniture  and  fittings  up,  testifies  that  no  such  books  as 
described  were  kept  in  the  office;  that  he  would  have  seen 
them  had  they  been  there ;  and  that  he  did  not  see  any  such 


SARAH  ALT  HE  A  HILL  525 

there  at  that  or  any  other  time.  They  could  hardly  have 
been  in  the  office  without  his  knowledge,  and  this  affords  a 
strong  presumption  that  no  such  books  were  there,  and,  to 
that  extent,  is  in  conflict  with  the  respondent's  testimony 
on  this  point,  and  supports  the  testimony  of  complainant. 

I  think  it  must  be  admitted  that  there  is  a  strong  intrinsic 
improbability  that  such  an  extraordinary  contract,  upon  so 
short,  casual,  and  exceptional  an  acquaintance,  without  con- 
sultation with  or  knowledge  of  her  brother  and  numerous 
other  relatives  and  friends,  should  be  clandestinely  entered 
into  in  such  an  extraordinary  manner,  by  an  honorable  and 
virtuous  young  lady  of  27,  so  intelligent  and  shrewd,  and  so 
well  acquainted  with  the  world,  as  the  respondent  has 
demonstrated  herself  to  be.  And  it  is  no  less  intrinsically 
improbabJe  that  a  man  of  complainant's  experience,  wealth, 
and  position  should  enter  into  so  strange  a  contract,  with  an 
honest  purpose  of  honorable  marriage,  while  there  was  no 
better  reason  for  departing  from  the  ordinary  course  of 
matrimonial  alliances  than  has  yet  been  suggested;  and  it 
seems,  also,  still  more  improbable  that  a  man  of  complain- 
ant's knowledge  of  the  world  and  shrewdness  would,  at  his 
age,  place  himself  in  so  embarrassing  a  position — ^put  his 
wealth  and  position  at  such  hazard — from  the  basest  of 
motives,  and  with  a  deliberate  purpose,  so  infamous  and 
shocking  to  the  moral  sense,  of  deceiving  respondent  and 
accomplishing  her  ruin.  A  motive  and  purpose  so  infamous 
ought  not  to  be  attributed  to  a  man  hitherto  holding  a 
respectable  position  in  society — such  a  position  as  would  lead 
an  intelligent  lady  of  good  connections  and  social  position, 
knowing  his  standing,  to  marry  him — against  his  solemn  oath 
to  the  contrary,  except  upon  testimony  reasonably  satis- 
factory to  the  mind;  certainly  not  upon  the  unsupported 
testimony  of  an  unusually  intelligent  and  experienced  party, 
capable  of  entering  into  a  secret  arrangement  so  extraor- 
dinary, upon  so  slight  an  acquaintance  of  exceptional 
character,  without  consulting  with  or  the  knowledge  of  her 
numerous  relations  and  friends,  including  a  brother,  who 
had  theretofore  been  to  her  all  that  a  brother  could  be  to  a 
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sister,  and  who  were  readily  accessible,  and  in  habits  of  daily 
intercourse  with  her — that  brother,  at  the  time,  living  in 
the  same  house  with  her,  and  serving  as  her  protector. 
Again,  according  to  respondent's  own  account,  this  interview 
and  transaction  having  taken  place  somewhere  from  noon 
and  afterwards,  on  August  25,  at  its  conclusion  the  parties 
separated,  she  going  to  her  residence  at  the  Galindo  Hotel, 
in  Oakland,  and  complainant,  as  she  supposes,  to  Virginia 
City,  Nevada,  leaving  by  the  3:30  p.  m.  overland  train,  the 
only  means  at  that  time  of  travel  between  San  Francisco 
and  Virginia. 

Eespondent  remained  at  the  Galindo  Hotel  until  it  was 
destroyed  by  fire,  on  or  about  September  9,  when  she 
returned  to  the  Baldwin  Hotel,  in  San  Francisco,  and 
remained  till  the  latter  part  of  September.  The  complainant 
remained  in  Virginia  until  some  time  after  the  destruction 
of  the  Galindo  Hotel,  in  September,  and  returned  to  San 
Francisco  between  the  date  of  that  event  and  September 
25,  the  date  not  now  being  definitely  fixed.  He  called  on 
respondent,  she  says,  at  the  Baldwin,  before  September  25, 
but  she  cannot  say  how  long  before.  It  was  probably  but 
a  short  time  before  September  25,  for  on  that  day  com- 
plainant was  active  and  urgent  for  an  interview,  he  having 
on  that  day  written  her  several  notes,  some  of  them  in  evi- 
dence— I  think  four  in  all — seeking  an  interview,  addressed 
at  the  heading,  "My  Dear  Miss  Hill."  And  immediately 
after  that  she  removed  to  the  Grand  Hotel  without  even  con- 
sulting with  her  brother,  who  was  with  her  at  the  Baldwin, 
or  informing  him  of  her  contemplated  movement.  Upon  learn- 
ing of  the  change,  however,  he  immediately  followed  her  to 
the  Grand,  and  for  her  protection  took  up  his  residence  at 
that  house,  thereby  manifesting  the  deep  interest  he  felt  in 
her  welfare.  During  the  whole  month,  from  the  date  of  the 
alleged  marriage  contract,  August  25,  to  September  25, 
there  was  no  communication  by  word,  letter,  or  telegraph 
between  complainant  and  respondent,  except  the  single  call 
by  complainant  at  the  Baldwin  at  some  time  after  his  return 
from  Virginia  City,  and  before  September  25,  the  date  of 
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which  is  not  fixed.  Respondent  did  not  even  inform  com- 
plainant of  the  burning  of  her  residence,  and  her  consequent 
removal.  She  did  not  intimate  to  her  newly-acquired 
husband  where  she  could  be  found  on  his  return  from 
Virginia  City,  and  he  was  compelled  to  send  his  Chinese 
servant  to  Oakland  and  elsewhere  to  learn  of  her  where- 
abouts; so  that  it  is  probable  that  the  meeting  at  the 
Baldwin  was  not  very  long  prior  to  September  25,  when 
complainant  became  so  active  and  urgent  for  an  interview. 
Thus  a  month  or  nearly  so  intervened  between  the  entering 
into  this  extraordinary  marriage  contract  and  any  further 
communication,  or  effort  to  communicate,  between  them.  It 
does  not  appear  that  prior  to  complainant's  return  from 
Virginia  City  there  had  been  any  consummation  of  the  mar- 
riage by  marital  intercourse. 

The  respondent,  according  to  her  own  account,  did  not 
take  sufficient  interest  in  her  newly-acquired  husband  to 
communicate  with  him,  or  to  inform  him  of  her  misfortune 
in  being  burned  out,  and  compelled  to  remove,  and  where 
he  could  find  her  on  his  return;  and  gave  as  a  reason  for 
her  neglect  that  she  did  not  conceive  it  necessary  for  wives 
to  run  after  their  husbands,  and  that  she  supposed  he  would 
find  her,  if  he  wanted  to,  on  his  return  from  Virginia  City. 
There  was  a  daily  mail,  and  at  all  times  telegraphic  com- 
munication, between  San  Francisco  and  Oakland  and 
Virginia  City,  and  yet  nothing  passed  between  these 
newly-married  parties  during  nearly  or  quite  the  whole 
month  usually  designated  as  the  "honeymoon,"  and  under 
circumstances  wherein  we  should  certainly  expect  some 
written  or  other  communication.  These  first  private  notes 
of  the  complainant  after  the  alleged  marriage  were  addressed, 
in  the  heading,  "My  Dear  Miss  Hill,"  and  only  intimated 
the  desire  for  an  interview  for  her  benefit,  saying:  "Some- 
thing I  want  to  tell  you  about  of  interest  to  yourself." 
There  is  nothing  in  the  notes  breathing  the  spirit  of  a 
husband  newly  married,  or  even  of  half  a  century's  standing. 
To  my  mind  the  conduct  attributed  to  both  parties  by  the 
respondent,  during  the  month  following  the  alleged  marriage 
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is  intrinsically  improbable,  had  there  been  a  marriage  con- 
tract as  claimed.  I  cannot  reconcile  such  a  course  of  conduct 
with  my  observation  and  experience  of  the  course  of  human 
action,  and  the  influence  and  operations  of  human  affections. 
It  seems  incredible.  It  is,  of  course,  possible  that  two 
parties  can  be  so  constituted  that  they  could  make  such  a 
contract,  and  conduct  themselves  under  the  circumstances 
and  in  the  manner  indicated  during  the  month  following 
marriage;  but  it  is  highly  improbable,  not  to  say  utterly 
incredible,  even  when  considered  by  itself,  unaffected  by 
other  collateral  facts;  and  such  improbability  is  to  be 
considered,  and  it  should  receive  its  due  weight  in  connection 
with  the  other  facts  developed  in  the  case. 

We  now  come  to  the  period  from  September  25,  1880, 
to  November,  1881,  while  respondent  resided  at  the  Grand 
Hotel,  and  while  the  relations  of  the  parties  were  most 
intimate,  harmonious,  and  cordial ;  and  afterwards,  from  the 
time  of  respondent's  expulsion  from  the  hotel,  in  December, 
1881,  until  September  8,  1883,  when  complainant  was 
arrested  on  a  charge  of  adultery  upon  the  complaint  of 
Neilson,  and  at  the  instigation  of  respondent,  hy  means  of 
which  publicity  was  first  given  to  respondent's  claim  of 
wifehood.  My  associate  has  fully  discussed  the  evidence  and 
facts  relating  to  this  period,  and  I  shall  not  go  into 
particulars,  but  only  state  some  facts  appearing  in  the 
evidence,  with  a  view  of  drawing  the  proper  inference 
therefrom. 

One  distinguishing  fact  is  that  the  alleged  marriage  was 
kept  secret,  not  only  during  the  two  years  provided  for  in 
the  contract,  but  for  a  year  or  more  afterwards,  as  it  was 
never  made  public  until  the  time  of  complainant's  arrest, 
September  8,  1883.  Secrecy  is  always  a  badge  of  suspicion 
and  fraud,  and  especially  so  in  matters  of  interest  to  society, 
and  which  public  policy  and  the  laws  of  well-regulated 
society  require  to  have  general  publicity.  Withholding 
knowledge  of  the  relations  of  the  parties  from  the  public, 
and  especially  from  those  who  have  a  right  to  be  informed 
upon    the    point,    and    clandestine    sexual    intercourse,    are 
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strongly  indicative  of  meretricious,  and  not  marital,  relations. 
And  to  this  effect  are  all  tKe  authorities  upon  the  subject. 
The  marriage  and  intercourse,  in  this  instance,  were  kept 
profoundly  secret  from  the  public,  and,  so  far  as  possible, 
from  respondent's  brother  and  other  near  relatives;  and, 
so  far  as  we  know,  only  revealed,  if  at  aU,  to  a  few  who, 
to  say  the  least,  in  view  of  the  known  facts,  are  of  question- 
able standing,  and  who  occupy  an  unenviable  relation  to  the 
case — parties  to  whom  such  a  revelation  was  not  likely  to 
be  made  in  a  case  where  a  contract  in  good  faith  required 
secrecy,  and  where  it  was  studiously  concealed  from  those 
having  a  right  to  know,  and  who  would  be  quite  as  likely 
to  keep  a  secret,  if  desirable  to  do  it.  Those  relatives  could, 
certainly,  have  had  no  motive  to  defeat  the  election  of 
complainant  to  the  senate  after  he  had  become  so  nearly 
allied  to  them  by  marriage.  There  has  been  introduced  in 
evidence  a  number  of  letters  and  brief  notes  from  com- 
plainant, addressed  to  respondent  while  she  lived  at  the 
Grand  Hotel,  from  September,  1880,  to  November,  1881,  and 
during  the  year  when  the  relations  between  the  parties  were 
the  most  intimate  and  cordial — ^while  respondent  claims  that 
they  were  hai:»pily,  though  secretly,  cohabiting  together  as 
husband  and  wife.  Of  all  these  letters  thus  introduced,  and 
if  any  were  omitted  it  must  be  presumed  that  respondent 
would  have  offered  all  those  favorable  to  her  ease,  five 
appear  to  be  addressed  ''My  Dear  Wife."  These  are 
positively  declared  by  complainant  to  be  forged  and 
spurious,  at  least  so  far  as  the  word  ''wife"  is  concerned. 
But,  waiving  a  discussion  of  that  point  in  this  opinion,  it 
having  been  covered  by  my  associate,  not  one  of  these  letters, 
aside  from  the  word  "wife,"  contains  a  word  that  suggests 
the  relation  of  marriage,  or  breathes  the  spirit  a  husband 
would  be  expected  to  manifest  in  a  correspondence,  however 
cursory,  casual  or  unimportant,  with  his  wife.  That  word 
is  singularly  inconsistent  with  the  tone  and  matter  of  the 
rest  of  these  letters. 

No  satisfactorily  authenticated  word  or  act  on  the  part  of 
complainant,  indicating  the  relation  of  husband   and  wife, 
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or  inconsistent  with  meretricious  relations,  during  the  whole 
three  years  from  August  25,  1880,  to  September  8,  1883, 
appears  in  the  evidence,  or  supported  by  any  direct  evidence, 
other  than  that  of  the  respondent  herself.  On  the  contrary, 
the  letters  all  breathe  a  different  spirit — sometimes  jocose, 
sometimes  all  business,  and  all,  except  the  so-called  "Dear 
Wife"  letters,  are  addressed  "My  Dear  Miss  Hill,"  "My 
Dear  Allie,"  or  "My  Dear  A."  The  letters  of  earliest 
date — ^those  written  in  the  ardor  of  the  waning  honeymoon — 
only  rise  to  the  pitch  of  "My  Dear  Miss  Hill."  But  these 
letters  are  fully  discussed  by  my  associate.  I  only  refer  to 
them  for  the  purpose  of  drawing  an  inference.  There  does 
not  appear  to  be  any  good  reason  why  on  one  day  complain- 
ant should  address  his  wife  "My  Dear  Miss  Hill,"  and  an 
another  day,  "My  Dear  Wife;"  or  why,  in  their  secret 
correspondence,  intended  for  no  other  eyes,  a  husband  should 
not  always  recognize  his  wife  as  wife.  If  he  could  trust 
her  with  some  such  letters,  and  with  the  keeping  of  the 
marriage  contract,  why  not  with  more?  But  during  all  this 
period  these  parties  were  dealing  with  each  other  in  money 
matters,  even  in  small  amounts,  at  arms-length.  As  early 
as  December  5,  1880,  but  little  over  two  months  after  going 
to  the  Grand,  there  was  a  stock  transaction,  wherein  respond- 
ent drew  a  memorandum,  which  complainant  signed, 
acknowledging  that  he  held  100  shares  of  Belcher  for  "Miss 
Hill,  at  $2.00  per  share,  to  he  paid  for  on  delivery  of  the 
stock." ^  This  was  a  private  transaction  between  them, 
unknown  to  anybody,  and  requiri7ig  no  mask.  Why  this 
particularity  and  care  in  carrying  on  and  concealing  under 
false  names  a  business  transaction  between  husband  and 
wife?     So,   also,   several  of  the  notes  from  complainant  to 

a  In  the  transcript  of  the  short-hand  notes  of  testimony  reported 
by  the  master  the  price  appears  $200,  there  being  no  point  between 
the  2  and  the  ciphers.  This  must  be  an  inadvertent  omission,  for  it 
is  a  matter  of  public  history  and  notoriety  that,  at  that  date,  the 
value  of  Belcher  stock  v?^as,  in  fact,  only  about  two  dollars  per  share, 
as  a  reference  to  the  official  records  of  the  San  Francisco  Stock  and 
Exchange  Board,  and  the  daily  published  reports  of  sales,  will  show. 
But  I  take  the  price  as  I  find  it  in  the  record.  S. 
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respondent,  introduced  in  evidence,  relate  to  moneys  and 
accounts  between  the  parties,  which  were  nicely  calculated 
and  balanced  to  a  cent,  on  the  apparent  basis  of  $500  per 
month,  the  amount  which  respondent  testifies  her  husband 
was  paying  her.  This  was  not  merely  pin-money,  but  funds 
out  of  which  the  wife  of  a  man  alleged  by  respondent  to 
be  worth  many  millions  of  dollars,  with  an  income  of  from 
$30,000  to  $100,000  per  month,  was  to  pay  all  her  expenses, 
hotel  bills,  clothing,  everything,  and  out  of  which  she  says 
she  also  purchased  many  articles  of  apparel  for  her  husband, 
and  the  account  regularly  balanced  and  settled,  as  though 
they  were  dealings  between  utter  strangers. 

Yet  respondent  was  offered,  according  to  her  own  testi- 
mony, double  the  amount  to  take  the  position  of  mistress, 
she  being  regarded  as  twice  as  valuable  in  that  capacity  as 
in  the  capacity  of  wife.  So,  on  November  7,  1881,  the 
complainant  paid  the  respondent  $7,500  in  cash,  and  notes 
payable  to  the  order  of  '"Miss  Hill,"  the  balance  of  which 
has  been  recovered  by  respondent  against  complainant  in  a 
state  court  since  the  commencement  of  this  suit.  This  the 
respondent  claims  to  have  been  paid  in  settlement  of  a  prior 
money  demand.  Complainant  denied  it,  and  he  accounted 
for  it  in  that  suit  on  an  entirely  different  theory.  But  these 
facts  show  the  course  of  dealings  in  money  matters  between 
these  parties  at  the  very  time  when  their  marriage  relations, 
if  any  such  existed,  were  most  harmonious  and  affectionate; 
while  there  was  no  occasion  between  them  for  masking; 
where  no  one  else  had  occasion  to  know  anything  about  the 
transactions;  and  even,  though  private,  they  were  dealings, 
ostensibly,  if  not  in  fact,  between  these  parties  in  the  names 
and  character  of  "William  Sharon  and  S.  A.  Hill,  and  not  in 
the  names  of  Mr.  and  Mrs.  Sharon,  in  the  character  of 
husband  and  wife.  They  were,  ostensibly,  dealings  at  **  arms- 
length,"  in  money  matters,  sometimes  of  small  amounts, 
between  strangers.  This  is  certainly  not  the  ordinary  course 
of  transactions  between  husband  and  wife,  brought  up  and 
educated  in  this  country,  imbued  with  American  ideas;  and, 
in  view  of  our  laws  in  relation  to  marriage,  the  legal  statiis 


532  ^V-    AMERICAN  STATE  TRIALS. 

of  marital  property  rights  and  marital  and  domestic  polity, 
we  naturally  look  for  some  recognition  of  the  relation  of 
wifehood  from  the  husband  in  private  transactions,  corre- 
spondence and  intercourse — domestic,  money,  and  otherwise 
— between  husband  and  wife,  other  than  the  very  few 
instances  of  the  use  of  the  word  "wife"  in  the  address  of 
casual  letters.  "We  find  none  on  the  part  of  complainant  in 
the  relations  between  him  and  respondent,  so  far  as  they  are 
disclosed  to  view — ^not  one  instance. 

Turning  from  the  conduct  of  the  complainant  to  that  of 
the  respondent  during  all  the  time  from  August  25,  1880, 
till  about  a  year  after  the  time  for  secrecy  under  the  clause 
in  the  contract  had  expired,  we  find  it  equally  'barren  of  any 
well-authenticated  act  or  word  of  respondent,  public  or 
private,  in  complainant's  presence,  or  in  addressing  him  oy 
letter,  indicating  that  she  during  that  period,  at  any  time, 
regarded  herself  as  the  wife  of  complainant.  No  witness 
ever  heard  her  address  complainant  as  husband,  or  any 
language  indicating  the  existence  of  that  relationship.  We 
have  a  number  of  her  letters  addressed  to  complainant 
during  that  time — private  letters,  intended  for  no  eye  but 
his — and  he  alone  was  interested  in  keeping  the  secret,  and 
could  certainly  be  trusted  with  an  endearing,  wife-like 
letter — ^be  trusted  with  the  keeping  of  his  own  secret — ^but 
none  containing  the  word  "husband,"  or  its  equivalent,  or 
any  reference  to  matters  betAveen  husband  and  wife,  which 
either  would  desire,  for  that  reason,  not  to  have  brought  to 
the  knowledge  of  others.  All  of  these  letters  are  addressed 
"My  Dear  Mr.  Sharon,"  "My  Dear  Senator,"  or  "My 
Dear  Sen. " — ^not  one  "My  Dear  Husband."  And  there  is 
not  a  line  or  word  in  any  of  them  that  indicates  any  idea 
upon  respondent's  part  that  she  was  the  wife  of  the  party 
to  whom  they  were  addressed.  There  are  appeals  of  the 
most  passionate  and  pathetic  character  to  his  sense  of  justice, 
to  his  generosity,  to  his  manhood,  but  not  one  in  the 
character  of  wife — not  one  addressed  to  him  in  the  character 
of  husband.  But  my  associate  has  fully  discussed  these 
letters,   and  I  need  not  dwell  upon  them  further  than   to 
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draw  the  natural  inference,  and  to  say  that  they  are,  in 
my  judgment,  wholly  inconsistent  with  the  idea  that,  at  the 
time  they  were  written,  she  thought  or  supposed  she  was 
the  wife  of  complainant.  It  is  inconceivable  to  me  that  a 
woman  of  the  spirit  and  temper  everywhere  displayed  by 
respondent,  conscious  of  honor  and  wifehood,  under  the 
circumstances  giving  birth  to  some  of  these  letters,  could 
have  written  them  to  her  husband  without  reminding  him, 
at  least,  of  the  sacred  tie  binding  them  together.  Surely, 
to  a  man  susceptible  to  the  influences  sought  to  be  brought 
to  bear  upon  him,  an  appeal  to  his  honor,  generosity  and 
manhood  would  not  be  less  effective  coming  from  a  wife,  in 
the  character  of  a  wife,  than  from  a  mistress,  in  her 
character  of  mistress.  This  failure  to  appeal  to  complainant 
as  husband,  to  address  him  as  husband,  and  to  claim  the 
rights  of  a  wife,  in  these  private  letters,  written  under  the 
distressing  circumstances  under  which  respondent  found 
herself,  is  inexplicable  upon  any  theory  that  she  at  that 
time  supposed  she  was  his  wife.  The  claim  that  she  acted 
under  the  advice  of  the  aged  colored  woman,  Mrs.  Pleasant, 
is  incredible  and  unsatisfactory.  AU  her  womanly  instincts, 
and  her  resolute  and  dominating  spirit,  in  which  she  is  by 
no  means  deficient,  would  have  rebelled  against  such  a  sub- 
missive and  pusillanimous  course. 

Again,  she  states  that  on  one  occasion  she  concealed 
herself  behind  a  bureau  in  her  husband's  bedroom,  and 
remained  there  while  he  and  another  woman  occupied  the 
bed  together,  and  that  she  was  greatly  amused  at  what  she 
witnessed.  Is  it  credible  that  a  high-spirited  and  passionate 
woman,  as  respondent  claims  to  be,  and  as  she  has  on 
various  occasions  shown  herself  in  fact  to  be,  conscious  that 
she  was  a  scorned  and  grossly  injured  wife,  could  quietly 
witness  such  an  exasperating  act  on  the  part  of  her  husband, 
and  tamely  submit,  and  that  the  incident  would  greatly 
amuse  her?  So,  on  another  occasion,  according  to  her  own 
testimony,  she  concealed  a  young  girl  of  18  behind  the  same 
bureau  in  order  that  she  might  hear  her  husband  call  her 
wife  while  she  and  her  husband  went  to  bed  together.    What 
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need  of  taking  such  means  to  satisfy  Mrs.  Pleasant,  or 
anybody  else,  of  her  being  the  wife  of  complainant,  if  she 
at  that  time  had  the  evidence  of  the  fact  in  a  genuine 
written  contract,  supported  by  the  so-called  "Dear  Wife" 
letters,  then  in  her  control?  Are  these  the  acts  of  a  person 
conscious  of  being  the  wife  of  the  party  under  such  espion- 
age? But  what  was  said  on  that  occasion,  in  those  moments 
of  dalliance,  is  not  in  evidence,  and  we  do  not  know  that 
she,  even  then,  drew  from  complainant's  lips  the  coveted 
appellation,  "wife,"  under  circumstances  where  the  most 
endearing -terms  were  likely  to  be  used. 

So  far  as  is  shown  by  the  evidence,  therefore,  there  is 
no  act  or  declaration,  written  or  spoken,  in  the  respondent's 
treatment  of  complainant  during  these  three  years,  indicating 
that  she  supposed  herself  to  be  his  wife,  or  that  is  not  more 
consistent  with  the  idea  that  those  relations  were  meretricious 
rather  than  marital.  The  fact  that  she  used  complainant's 
carriage,  as  she  says  she  did,  is  cited  as  evidence  of  treating 
her  as  a  wife.  But  if  there  be  any  force  in  this,  it  is 
broken  by  the  further  fact,  stated  by  herself,  that  com- 
plainant's mistresses  have  ever  since  been  accustomed  to 
freely  use  the  same  carriage,  and  be  driven  by  the  same 
coachman,  in  the  same  manner.  Complainant's  admitted 
mistresses,  therefore,  seem  to  have  been  treated  alike,  and 
put  upon  the  same  footing,  in  this  particular,  with  respond- 
ent herself.  But  I  need  not  dwell  on  points  so  fully 
discussed  by  my  associate.  Is  it  too  much  to  say  that  the 
whole  course  of  conduct  towards  respondent,  and  on  the 
part  of  respondent  towards  complainant,  during  those  three 
eventful  years,  is  in  the  highest  degree  improbable  had  they 
been  husband  and  wife?  Is  it  possible  that  a  husband  and 
wife,  cohabiting  harmoniously,  could  so  conduct  themselves 
towards  each  other,  and  that  during  the  first  year  of  their 
married  life? 

There  is  strong  evidence  on  the  face  of  the  alleged 
contract  itself  that  it  was  written  over  the  name  of  com- 
plainant's after  the  signature  had  been  written,  and  that 
parts  of  it,  at  least,  were  written  after  the  paper  was  folded, 
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and  the  signature  before  folding,  showing  that  the  signature 
must  have  been  first  written.  Without  enumerating  tlie 
points,  or  discussing  again  the  particulars  pointed  out  by 
my  associate  leading  to  that  conclusion,  there  is  enough  in 
the  appearance  to  render  it,  in  a  very  high  degree,  probable, 
when  considered  by  itself  alone,  without  reference  to  the 
testimony  bearing  upon  other  points,  that  such  is  the  fact. 
So,  also,  upon  comparing  the  signature  with  hundreds  of 
signatures  of  complainant  written  from  1875  to  1883,  con- 
ceded to  be  genuine,  and  the  testimony  of  experts  pro  and 
con,  it  appears  to  be  a  better  signature  than  any  other  of 
complainant's  in  evidence.  It  is  smoother,  more  flowing, 
regular,  artistic  and  less  cramped  than  the  others  admitted 
to  be  complainant's.  There  is  not  another  in  all  the  genuine 
signatures  in  evidence  that  contains  all  the  distinguishing 
characteristics  of  the  disputed  signature.  So  the  fact  appears 
to  me  to  be,  after  a  careful  comparison  of  the  disputed 
signature  with  all  others  in  evidence,  in  the  light  of  expert 
testimony,  and  even  without  such  light,  some  of  the  signa- 
tures having  been  enlarged  by  the  microscope  and  photo- 
graphic process,  in  order  to  show  the  prevailing  character- 
istics more  distinctly. 

Several  paying  tellers  in  banks,  including  the  Bank  of 
California,  who  had  paid  hundreds  and  probably  thousands 
of  complainant's  checks,  and  others  long  in  his  employ,  and 
having  the  best  opportunity  to  become  familiar  with  his 
signature,  except  his  former  employe,  Cushman;  also  a 
number  of  the  most  skillful  experts — testify  that  the  dis- 
puted signature  in  this  case  is  not  the  genuine  signature  of 
complainant,  Sharon.  There  are  others  besides  Cushman, 
of  no  special  standing  as  experts,  having  less  reason  to  be 
acquainted  with  complainant's  handwriting,  and  Gumpel, 
who  is  a  competent  expert,  who  testify  that  they  believe  it 
to  be  genuine.  To  my  eye,  although  I  do  not  profess  to  be 
an  expert,  after  a  long  and  thorough  examination  and 
careful  comparison  of  the  numerous  signatures  in  evidence 
claimed  to  most  nearly  resemble  the  one  disputed — there 
are    over   3,000    in   evidence — in   the    light    of   all    expert 
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testimony,  it  does  not  appear  to  be  the  genuine  signature 
of  complainant.  There  is  one  remarkable  fact  that  attracts 
attention:  There  are  several  examples  of  signatures  written 
by  the  expert  Gumpel,  at  different  times,  at  the  request 
of  different  parties,  professedly  in  imitation  of  complainant's 
signature,  and  written  from  memory,  without  any  signature 
before  him.  The  signatures  thu^  written,  as  they  were 
written,  and  copies  of  them  enlarged  under  the  microscope 
and  by  photographic  process,  are  in  evidence;  and  to  my 
eye,  after  a  careful,  studious  comparison,  there  is  not  one 
of  them  written  by  Gumpel  that  is  not  more  like  the  dis- 
puted signature  than  any  one  of  all  the  numerous  admittedly 
genuine  signatures  of  complainant.  Every  one  of  those 
written  by  Gumpel  contains  all  of  the  several  peculiar  and 
striking  characteristics  of  the  disputed  signature,  while  not 
one  of  the  ginuine  signatures  of  Sharon  does.  Some  of 
Sharon's  signatures  contain  one,  and  some  another,  of  the 
peculiar  characteristics  of  the  disputed  one;  but  no  one 
contains  all,  or  nearly  all,  of  those  characteristics,  as 
Gumpel 's  do.  This  striking  resemblance  between  the  imita- 
tions of  Gumpel  and  the  disputed  signature  may  result  from 
the  fact,  if  it  be  a  fact — ^but  whether  it  be  a  fact  or  not 
we  do  not  know — that  Gumpel  took  the  disputed  signature, 
assuming  it  to  be  genuine,  as  his  exemplar,  and  practiced 
his  imitations  from  that.  If  this  was  done,  it  would  intel- 
ligently account  for  the  similarity.  In  that  case,  however, 
it  shows  conclusively  that  Gumpel  at  the  time  fully  appre- 
ciated all  the  peculiar  characteristics  of  the  disputed 
signature,  and  incorporated  them  into  his  imitations.  That 
the  peculiarities  are  found,  both  in  the  imitations  by  Gumpel 
and  in  the  disputed  signature,  it  seems  to  me,  when  pointed 
out,  if  not  before,  must  be  clearly  apparent  to  any  tolerably 
correct  and  appreciative  eye. 

The  document,  it  is  conceded,  was  written  by  respondent, 
and  is  alleged  by  her  to  have  been  written  at  one  sitting,  no 
part  having  been  wi'itten  over,  and  with  interruptions  at 
various  points  by  conversation — discussing  the  points  as 
they  rose  during  the  writing — the  time  occupied  being  about 
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an  hour  and  a  half,  or  perhaps  two  hours.  It  was  mani- 
festly written  with  elaborate  care  in  its  mechanical  execution. 
It  is  by  far  the  best  and  most  artistic  specimen  of  respond- 
ent's penmanship  exhibited  in  evidence.  Not  a  word  had  to 
be  erased,  added  to,  corrected,  or  rewritten,  except,  in  m.any 
instances,  to  shade  more  heavily,  and  apparently  with 
different  ink.  I  think  the  experience  of  everyone  familiar 
with  such  work  will  suggest  that  it  is  highly  improbable 
that  one  could  dictate  from  a  book,  and  another,  not 
accustomed  to  writing  from  dictation,  sit  down  and  write, 
so  extraordinary  a  document  of  such  length,  while  carrying 
on  a  conversation  discussing  the  points,  legal  and  otherwise, 
arising  as  they  went  along,  without  a  single  mistake 
requiring  correction;  especially  so,  when  the  last  four  lines 
are  condensed  into  a  smaller  space  by  omitting  several  words 
found  in  the  other  corresponding  parts  of  the  contract, 
requiring,  to  some  extent,  a  reconstruction  of  the  sentences, 
and  also  by  contracting  others,  as  by  using  the  character 
"&"  for  the  word  "and"  in  order,  apparently,  to  accommo- 
date the  matter  to  be  inserted  to  the  available  space;  and 
neither  the  party  dictating  nor  the  party  writing  would  be 
likely  to  know  in  advance  how  much  it  was  necessary  to 
contract  and  condense.  If  this  contract  was  written  in  the 
manner  and  under  the  circumstances  stated,  I  think  it  must 
be  conceded  that  it  is  a  feat  of  accurate  work  that  must 
attract  attention — a  very  extraordinary  performance. 

The  ink  of  the  signature  appears  to  be  different  from  the 
ink  in  which  the  contract  was  written,  while  there  seem 
to  be  two  kinds  of  ink  in  the  contract,  making  three  in  all. 
According  to  Dobinson's  testimony,  but  one  kind  of  ink 
was  in  the  office,  other  than  copying-inlc  and  red  ink;  and, 
according  to  Piper,  the  ink  was  not  of  the  kind  used  in  the 
oiBfice;  and  the  inference  arises  that  it  is  highly  improbable 
that  the  instrument  could  have  been  written  in  complainant 's 
office,  or  in  the  manner  as  stated  by  respondent.  Taking 
the  document  itself,  as  it  appears  upon  its  face,  comparing 
the  signature  with  the  numerous  genuine  signatures  of 
complainant  in  evidence,  in  the  light  of  the  expert  testimony, 
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and  of  the  testimony  of  respondent,  as  to  the  circumstances 
and  mode  of  its  preparation  and  execution,  and  the  positive 
testimony  of  complainant,  unequivocally  denying  the  execu- 
tion of  the  contract,  and  considering  all  the  testimony 
directly  bearing  upon  this  point,  without  reference  to 
collateral  testimony  on  other  points  in  the  case,  and,  I  think 
to  any  candid,  unprejudiced  mind,  accustomed  to  consider 
evidence,  and  able  to  appreciate  the  relation  of  one  set  of 
facts  to  another,  it  will  appear  to  be  in  the  highest  degree 
improbable  that  this  signature  to  the  alleged  marriage 
contract  is  the  genuine  signature  of  the  complainant ;  and, 
whether  the  signature  be  genuine  or  not,  still  more  improb- 
able that  it  was  subscribed  to  the  alleged  contract  after  it 
was  written.  It  further  seems  highly  improbable  that 
respondent  should  have  confided  so  important  a  secret  as 
the  marriage  contract  to  such  persons  as  the  two  colored 
women,  Mrs.  Pleasant  and  Martha  Wilson,  to  Vesta  Snow, 
and  Nellie  Brackett,  and  have  concealed  it  from  her  brother, 
uncle,  aunt,  and  other  much  more  reputable  friends,  having 
a  far  greater  interest  in  her  welfare.  It  is  also  highly  im- 
probable that  her  counsel  would  have  failed  to  call  her  friends, 
and,  at  least,  offer  to  show  their  knowledge  of  the  contract,  as 
a  part  of  the  res  gestae,  had  it  been  exhibited  to  them,  or  had 
any  knowledge  of  its  existence  ever  been  brought  to  their 
notice.  Their  absence  from  the  witness  stand,  and  from  any 
sort  of  connection  with  this  trial,  is  extremely  significant. 
Counsel  for  respondent  were  not  at  aU  backward  in  offering, 
and  vehemently  pressing  upon  the  attention  of  the  court, 
any  testimony  supposed  to  be  favorable  to  their  client's 
cause.  This  failure  by  her  to  produce  the  contract  for  the 
inspection  of  respondent's  friends,  as  a  vindication  of  her 
conduct,  which  caused  them  great  uneasiness,  raises  a  violent 
presumption  that  it  was  not  at  the  time  in  existence,  and 
gives  rise  to  a  further  strong  improbability  that  the  contract 
is  genuine. 

The  discussion  of  the  ''Dear  "Wife"  letters  I  shall  leave 
wholly  to  my  associate. 

While  section  75  authorizes  the  making  of  a  ''declaration 
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of  marriage"  substantially  in  the  form  of  tlie  one  in 
question,  section  77  makes  the  positive  additional  provision 
that  "declarations  of  marriage  nmst  he  acknowledged  and 
recorded  in  like  manner  as  grants  of  real  property."  There 
is  no  exception.  The  declaration  in  question  is  neither 
acknowledged  nor  recorded,  and  in  this  important  particular 
fails  to  conform  to  the  statute.  If  the  parties  had  the  Code 
before  them  when  this  contract  was  drawn  up,  as  stated, 
this  provision,  being  on  the  same  page,  could  not  have 
escaped  attention.  It  provides  certain  means  of  proof  which 
public  policy  demands  in  matters  so  important  to  the 
interests  of  society.  There  surely  could  be  no  good  reason 
for  not  having  it  acknowledged,  even  if  it  was  not  desirable 
to  record  it.  There  would  then  have  been  valid  proof  on 
its  face  of  its  genuineness.  The  fact  that  the  declaration 
is  neither  acknowledged  nor  recorded,  as  is  expressly 
required  by  the  very  statute  under  which  it  purports  to 
have  been  executed,  raises  an  implication  against  its  genuine- 
ness, and  affords  another  improbability  that  it  was  drawn 
and  executed  in  the  manner  alleged  by  respondent.  Surely, 
when  the  statute  itself  provides  for,  and  in  the  most  positive, 
mandatory  terms  requires,  the  evidence  of  the  genuineness 
of  the  instrument  indicated,  it  is  not  too  much  for  the  court, 
in  the  absence  of  both  such  acknowledgment  and  record,  to 
insist  that  the  other  evidence  of  the  genuineness  of  so 
extraordinary  a  contract  of  marriage  should  be  of  the  most 
indubitable  and  satisfactory  character. 

To  recapitulate  the  results  thus  briefly  suggested  by  the 
evidence  more  fully  elucidated  by  my  associate :  We  start 
with  a  direct  irreconcilable  contradiction  between  the  com- 
plainant and  respondent  as  to  the  execution  of  the  alleged 
marriage  contract,  one  affirming  and  the  other  denying  its 
execution,  and  the  point  to  be  determined  is,  which  is  right? 
Conceding  the  parties  prima,  facie  to  stand  upon  an  equal 
footing  as  to  character  for  truth  and  veracity,  the  question 
of  veracity  between  them  must  be  determined  from  the  other 
evidence  in  the  case.  There  is  no  other  direct  evidence  upon 
the  principal  fact  in  issue,  and  we  cannot  know,  absolutely, 
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where  the  truth  lies.  The  scale  must  therefore  be  turned 
by  the  intrinsic  probabilities  arising  out  of  the  known  facts, 
considered  in  their  relations  to  all  the  other  evidence  in  the 
case,  and  all  collateral  facts  disclosed,  from  which  the  truth 
may  be  inferred. 

We  have,  then,  these  several  enumerated  improbabilities, 
contradictions  and  other  circumstances  fairly  suggested  by 
the  evidence: 

(1)  The  improbability  that  complainant,  a  man  of 
experience,  of  known  intelligence,  reared  with  ideas  such  as 
prevail  in  this  country  upon  the  subject,  should  enter  into 
so  extraordinary  a  contract,  in  the  extraordinary  way 
indicated,  with  honorable  intentions,  without  a  stronger 
motive  than  any  suggested  for  departing  from  the  ordinary 
course  in  entering  into  matrimonial  alliances ;  and  the  greater 
improbability  that  he  should  do  it  with  the  basest  and  most 
infamous  purpose  of  deceiving,  and  thereby  ruining,  the 
respondent.  Such  infamous  acts  should  not  be  attributed 
to  him  against  his  unqualified,  positive  denial,  except  upon 
evidence  clearly  satisfactory. 

(2)  The  improbability  that  an  honorable  and  virtuous 
woman,  of  the  respondent's  intelligence,  spirit  and  experience 
in  the  ways  of  the  world,  in  easy  pecuniary  circumstances, 
as  she  claimed  to  be,  of  respectable  connections  and  good 
social  position,  upon  so  short  an  acquaintance  of  so  excep- 
tional a  character,  without  consulting  her  brother — one  who 
manifested  so  much  interest  in  her  welfare — or  other  near 
relatives  and  friends,  should  enter  clandestinely  into  so 
extraordinary  a  contract,  ui  so  extraordinary  a  manner. 

(3)  Had  there  been  executed  a  contract  of  the  character 
alleged,  in  the  extraordinary  manner  stated,  the  improb- 
ability that  both  or  either  of  the  parties  would,  or  even 
could,  have  conducted  themselves  with  respect  to  each  other 
in  the  way  we  know  they  did  during  the  month,  or  nearly 
the  whole  month,  following  the  execution  of  the  contract — 
a  course  of  conduct  wholly  at  variance  with  our  experience 
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of  human  action,  and  the  influence  and  operation  of  human 
affections  and  human  passions. 

(4)  The  improbability  that  respondent  would  fail  to  make 
her  marriage  contract,  if  any  there  were,  public  for  two 
years  after  its  repudiation  by  complainant,  who,  having 
violated  and  repudiated  the  whole  contract  himself,  could 
no  longer  expect  respondent  to  comply  with  its  require- 
ments; and  the  further  great  improbability  that  after  her 
expulsion  from  the  Grand  Hotel,  and  for  a  year  after  the 
time  prescribed  for  secrecy  had  expired,  she  would  neglect 
to  make  the  contract  public,  and  claim  her  rights  under  it; 
especially  so,  where  the  ignominious  position  in  which  the 
respondent  was  placed  called  loudly  for  publicity;  and  the 
still  further  improbability  that  a  proud-spirited  and  resolute 
woman,  like  respondent,  would  quietly  submit  and  suifer  in 
silence,  under  the  circumstances  of  contumely  in  which  she 
was  placed. 

(5)  The  improbability  that  the  private  correspondence  of 
a  husband  with  his  wife,  intended  for  no  eye  but  her  own, 
should  generally  be  addressed,  inside,  to  her  by  her  maiden 
name,  and  in  no  instance  manifest  any  of  the  sentiments 
which  would  be  expected  in  letters  from  a  husband  to  his 
wife,  and,  in  the  few  instances  in  which  he  is  claimed  to 
have  addressed  her  as  "My  Dear  Wife,"  the  word  "wife" 
should  be  the  only  one  in  the  letter  indicative  of  that 
relation,  and  be  inconsistent  in  tone  and  matter  with  every 
other  part  of  the  letter. 

(6)  The  improbability  that,  during  all  the  three  years 
next  succeeding  the  date  of  the  alleged  contract,  there  should 
be  no  letter  addressed  by  respondent  to  complainant,  and 
no  authentic  instance  of  a  verbal  communication  between 
them  wherein  respondent  should  address  complainant  as 
husband;  no  instance  where  there  would  be  some  claim  or 
intimation  that  she  considered  herself  as  the  wife  of  com- 
plainant, or  in  which  some  sentiment  or  thought  should  be 
expressed,  from  which  it  can  be  inferred  that  she  entertained 
the  idea  of  wifehood,  while  a  number  of  letters  are  shown — 
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in  fact,  all  in  evidence — which,  in  matter  and  form,  are 
wholly  inconsistent  with  the  idea  that  she  considered  herself 
the  wife  of  complainant. 

(7)  The  improbability  that  during  the  time  of  a  cordial 
and  harmonious  cohabitation  as  husband  and  wife,  if  such 
there  was,  the  parties  should  at  all  times  deal  with  each 
other,  in  money  matters,  at  arms-length,  and  account  together 
from  time  to  time,  balancing  to  a  cent  on  the  apparent  basis 
of  $500  a  month  allowance,  and  that  out  of  this  pitifully 
small  sum,  comparatively  speaking,  the  wife  of  a  man  of  so 
great  wealth  should  be  required  to  pay  all  her  expenses,  rent 
of  rooms  to  live  in,  hotel  bills,  clothing,  ornaments  and  other 
personal  expenses  incident  to  a  lady  in  good  society,  when 
that  husband  had,  before  marriage,  offered  to  respondent 
double  the  allowance  to  live  with  him  in  another  capacity, 
of  less  respectable  character. 

(8)  The  improbability  that  respondent's  important  and 
vital  secret  should  be  confided  to  such  parties  as  Mrs. 
Pleasant,  Martha  Wilson  and  Vesta  Snow,  whose  positions, 
in  the  most  favorable  aspects  in  which  they  can  be  viewed 
in  connection  with  the  circumstances  developed  in  the 
testimony,  are,  at  least,  equivocal,  and  have  been  concealed 
from  her  brother,  who  had  theretofore  been  to  her  all  that  a 
brother  could  be  to  a  sister,  and  who  remonstrated  with  her 
against  her  association  with  complainant;  also  from  her 
uncle,  who  had  manifested  so  great  an  interest  in  her  as  to 
threaten  physical  punishment  to  complainant ;  from  her  aunt 
and  her  husband,  and  respondent's  other  relations  and 
friends,  and  under  the  circumstances  of  ignominy  in  which 
she  was  placed,  if  revealed  to  them,  that  they,  or  she  herself, 
should  have  concealed  it  so  long  from  the  public. 

(9)  The  great  probability,  from  the  appearance  of  the  al- 
leged contract,  and  the  intrinsic  evidence  disclosed  on  its 
face,  that  it  was  written  after  the  writing  of  the  signature, 
and  after  the  paper  had  been  folded;  and  the  further  great 
probability  appearing  from  a  comparison  of  the  signatures 
to  the  alleged  contract  with  numerous  genuine  signatures  of 
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complainant,  and  from  a  consideration  of  all  the  testimony 
bearing  upon  the  point  that  the  signature  was  not,  in  fact, 
written  by  complainant. 

(10)  The  great  probability  that  respondent's  veracity 
cannot  be  relied  on,  from  the  fact  that  respondent  is 
substantially  contradicted  by  Dobinson  as  to  there  being 
books  of  the  kind  she  mentions  at  the  time  of  the  alleged 
execution  of  the  marriage  contract  in  the  office  of  com- 
plainant, by  other  credible  witnesses  as  to  the  date  of  the 
opening  of  Martha  Wilson's  restaurant,  and  that  she  is 
directly  contradicted  as  to  the  numerous  acts  performed 
and  declarations  made  by  her  in  1880,  1881  and  1882,  about 
which  neither  can  be  mistaken,  wholly  inconsistent  with  the 
idea  that  at  that  time  she  supposed  she  was  the  wife  of 
complainant,  by  Mrs.  Morgan,  Mrs.  Millett,  Mrs.  Kenyon, 
Mrs.  Bacon  and  Mrs,  Brackett,  thereby  discrediting  her 
testimony  on  material  points;  also,  the  improbability  arising 
out  of  the  unsatisfactory  character  of  the  testimony  given 
by  respondent,  and  the  unsatisfactory  tone  and  manner  in 
which  it  was  given. 

(11)  The  improbability  as  to  its  genuineness  arising  from 
the  fact  that  the  alleged  declaration  of  marriage  was  not 
''acknowledged  and  recorded  in  like  manner  as  grants  of 
real  property,"  as  is  expressly  required  that  it  should  be 
by  section  77  of  the  Civil  Code. 

(12)  Secrecy  is  always,  as  we  have  seen,  and  especially 
in  matters  which  the  good  of  society  and  public  policy 
require  to  be  made  public,  a  badge  of  suspicion  and  fraud. 
The  secret  acts  of  the  parties  in  this  case  are  indicia  of 
meretricious,  and  not  marital,  relations,  and  give  rise  to  a 
further  probability  that  there  was  no  genuine  marriage 
contract. 

Without  going  over  the  particulars  of  the  evidence  so 
ably  and  satisfactorily  discussed  by  my  associate,  I  find 
these  intrinsic  improbabilities,  probabilities,  and  these  other 
weighty  considerations  disclosed  in  the  case,  to  be  opposed 
to  the  testimony  of  respondent;  and  I  am  wholly  unable, 
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on  the  other  hand,  to  find  any  sufficient  deductions  from 
the  testimony  in  the  case  to  counterbalance  them.  In  my 
judgment,  the  weight  of  the  evidence,  even  as  presented  in 
the  ease,  without  an  inspection  by  the  court  of  the  original 
documents,  largely  preponderates  in  favor  of  the  complainant, 
and  satisfactorily  establishes  the  forgery  and  the  fraudulent 
character  of  the  instrument  in  question. 

It  would  have  been  far  more  satisfactory  to  the  court  if 
the  original  documents  themselves  had  been  introduced  in 
evidence,  instead  of  mere  photographic  copies;  or  if  the 
court  could  have  been  permitted  to  inspect  the  originals; 
but  this  could  not  be  done  without  compulsion,  or  upon  such 
conditions  as  respondent  and  her  counsel  themselves  saw 
fit  to  prescribe,  and  to  which  the  court  could  not  submit. 
We  have  done  the  best  we  could,  in  view  of  the  disad- 
vantages under  which  we  labored,  in  this  particular,  and 
if  the  respondent  has  suffered  from  a  want  of  inspection  of 
the  originals  by  the  court,  and  nearly  all  the  witnesses — all 
except  the  witness  Piper — it  is  the  result  of  her  own  and 
her  counsel's  acts.  The  inference  that  must  be  drawn  from 
withholding  an  inspection  is  that  their  production  would  be 
injurious  to  respondent's  ease,  and  this  inference  only  makes 
more  certain  the  correctness  of  our  conclusion,  which  is 
sufficiently  obvious  without  its  aid. 

I  am  satisfied,  after  a  most  laborious  and  careful  consider- 
ation of  the  evidence,  that  the  instrument  in  question,  the 
so-called  "Dear  Wife"  letter  in  ink,  and  the  other  ''Dear 
Wife"  letters,  the  latter  at  least  as  to  the  word  "wife," 
are  not  genuine;  that  they  are  forged  and  fraudulent;  and 
that  the  alleged  declaration  of  marriage  set  out  in  the  bill 
ought  to  be  canceled  and  annulled  as  a  forgery  and  a  fraud. 

The  analysis  of  the  evidence  by  my  associate  is  so  search- 
ing, exhaustive  and  satisfactory,  and  his  reasoning  so 
convincing,  that  no  further  discussion  can  be  desired.  I  feel 
that  I  can  add  nothing  of  interest,  or  that  will  give 
additional  force,  to  the  argument,  and  but  for  the  great 
importance  of  the  case,  and  the  widespread  public  interest 
manifested  in  it,   I  should  have  remained  silent.     Without 
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further  observations,  therefore,  I  concur  in  the  conclusions 
on  the  material  points  reached,  in  the  line  of  reasoning  by 
which  they  are  established,  and  in  the  decree  ordered. 

As  the  case  was  argued  and  submitted  during  the  lifetime 
of  complainant,  who  has  since  deceased,  the  decree  will  be 
entered  nunc  pro  tunc,  as  of  September  29,  1885,  the  date 
of  its  submission,  and  a  day  prior  to  the  decease  of 
complainant. 

The  Court  thereupon  decreed  that  the  alleged  marriage  contract 
was  a  false,  fabricated  and  forged  and  fraudulent  instrument,  and 
as  such  was  null  and  void;  that  within  20  days  it  should  be  deliv- 
ered by  the  defendant  to  the  clerk  of  the  court,  who  should  write 
on  it  the  word  "canceled"  with  his  name  and  the  seal  of  the  court; 
that  he  should  keep  it  in  his  possession,  and  that  the  defendant, 
her  heirs,  assigns  or  any  one  claiming  under  her,  her  agents  and 
attorneys  should  be  perpetually  enjoined  from  alleging  the  gen- 
uineness or  validity  of  said  instrument  and  from  making  use  of  it 
in  any  way  to  support  any  right  claim  under  it,  and  that  the  plain- 
tiff recover  his  costs  of  suit.is 

THE    SECOND    TRIAL. 

In  the  Superior  Court,  San  Francisco,  California,  1884. 
Hon.     Jeremiah     F.     Sullivan,",  Judge. 

November  1,  1883. 

Sarah  Althea  Sharon  brought  an  action  against  William 

Sharon.     Her   complaint  alleged  that  on  August   25,   1880, 

they  had  been  legally  married  by  virtue  of  a  written  contract 

signed  by  both  of  them.     She  asked  that  her  said  marriage 

16  The  document  was  never  delivered  over,  and  when  three  years 
later,  David  S.  Terry  who  had  meantime  married  Miss  Hill,  was 
called  upon  by  the  Supreme  Court  of  California  to  produce  the 
paper,  he  responded  that  it  had  been  burned  with  his  residence  at 
Fresno,  in  1889.    Shuck,  "Bench  and  Bar  of  California."  p.  177. 

17  Stjllivan,  Jeremiah  Francis,  Born,  Canaan,  Conn.,  1851;  re- 
moved to  California,  1852;  educated  public  and  private  schools, 
Nevada  Co.,  Cal.,  until  1862;  grad.  St.  Ignatius  Coll.,  San  F.  A.  B. 
1870;  1872;  LLD.  (honorary)  1905.  Taught  in  Ignatius  Coll.  while 
studying  law,  1872-74.  Began  practise  of  law  1874.  Member  San 
Francisco  board  of  Ed.  1877-1880.  Judge  San  Fra  cisco  Sup.  Ct.  1879- 
1889.  See:  Who's  Who  on  the  Pacific  Coast,  1913.  American 
Catholics  Who's  Who,  1911.    San  Francisco  Direct,  1919. 
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miglit  be  declared  legal  and  valid  and  then  that  she  might 
be  divorced  from  him  by  reason  of  desertion  and  of  certain 
infidelities  to  his  marriage  contract  committed  by  him, 
specially  set  forth;  that  the  defendant  was  a  man  of  large 
wealth  and  had  a  large  income,  that  since  such  inter- 
marriage they  had  ''by  their  prudent  management  of  mines, 
fortunate  speculations,  manipulations  of  the  stock  market 
and  other  business  enterprises,  accumulated  in  money  and 
property  more  than  ten  millions  of  dollars  ($10,000,000),  so 
that  now  the  defendant  has  in  his  possession  or  under  his 
control,  money  and  property  of  the  value  of  at  least  fifteen 
millions  of  dollars  ($15,000,000)  from  which  he  receives  an 
income  of  over  one  hundred  thousand  dollars  per  month." 
She  further  prayed  that  an  account  might  be  taken  of  their 
business  transactions  to  ascertain  their  common  property  in 
order  that  it  might  be  equitably  divided  between  them. 

November  10. 
William  Sharon  filed  an  answer  to  that  complaint  denying 
that  he  was  ever  married  to  the  said  Sarah  Althea  and 
averring  that  the  said  alleged  declaration  of  marriage 
between  them,  purporting  to  have  been  signed  by  him  was 
false  and  forged,  that  he  had  never  signed  it  and  had  never 
heard  of  it  until  two  months  previous. 

November  22. 
William  Sharon  removed  the  case  to  the  Federal   Court, 
alleging  that  he  was  a  citizen  of  Nevada  and  the  plaintiff 
was  a  citizen  of  California. 

December  3. 
The  plaintiff  gave  notice  that  she  would  move  to  remand 
the  case  to  the  State  Court. 

December  31. 
By  agreement  of  the  parties,  the  case  was  remanded  to 
the  State  Court. 

January  3,  1884. 
By  agreement  of  the  parties,  the  trial  of  the  cause  was 
assigned  to  Judge  J.  F.  Sullivan,  without  a  jury. 
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March  10. 
The  trial  began  today  and  was  eontinned  from  time  to 
time  until  September  17,  when  it  was  submitted  to  the  court 
for  decision. 

George  W.  Tyler,  George  Flourney,  Walter  Levy,  David 
8.  Terry  and  Roswell  P.  Clement,^^  for  plaintiff. 
W.  H.  L.  Barnes,  for  defendant. 

THE   EVIDENCE. 

The  alleged  contract  of  marriage  was  as  follows:  "In  the  city 
and  county  of  San  Francisco,  state  of  California,  on  the  25th  day 
of  August,  A.  D.  1880,  I,  Sarah  Althea  Hill,  of  the  city  and  county 
of  San  Francisco,  state  of  California,  aged  27  years,  do  here,  in  the 
presence  of  Almighty  God,  take  Senator  William  Sharon,  of  the 
state  of  Nevada,  to  be  my  lawful  and  wedded  husband,  and  do  here 
acknowledge  and  declare  myself  to  be  the  wife  of  Senator  William 
Sharon  of  the  state  of  Nevada.    Sarah  Althea  Hill." 

"August  25,  1880,  San  Francisco,  Cal.  I  agree  not  to  make 
known  the  contents  of  this  paper,  or  its  existence,  for  two  years, 
unless  Mr.  Sharon  himself  sees  fit  to  make  it  known.     S.  A.  Hjll." 

"In  the  city  and  county  of  San  Francisco,  state  of  California, 
on  the  25th  day  of  August,  A.  D.  1880,  I,  Senator  William  Sharon, 
of  the  state  of  Nevada,  aged  60  years,  do  here,  in  the  presence  of 
Almighty  God,  take  Sarah  Althea  Hill,  of  the  city  of  San  Francisco, 
California,  to  be  my  lawful  and  wedded  wife,  do  here  acknowledge 
myself  to  be  the  husband  of  Sarah  Althea  Hill.  William  Shabott, 
Nevada,  August  25,  1880." 

The  Plaintiff  testified  that  this  in  San  Francisco.     It  does  not 

contract  was  written  by  her  at  appear  that  there  was  any  com- 

the  dictation  of  Mr.  Sharon,  and  munication  between  the  parties 

signed  by  them;  that,  upon  the  during  his   absence  at  Virginia 

contract  being  signed,  they  im-  City.     He  returned  a  few  days 

mediately  separated,  she  going  to  before   the   25th    of    September, 

the   Galindo    hotel    in    Oakland,  which  was  just  after  she  had  re- 

and   he   to   Virginia   City,   Nev.  moved  to  the  Baldwin.     On  the 

Soon     after,     and     before     Mr.  25th  of  September  he  wrote  her 

Sharon's     return,     the     Galindo  several  notes,  sent  by  a  private 

hotel  was  destroyed  by  fire,  and  messenger.     They   were   as   fol- 

she  removed  to  the  Baldwin  hotel  lows: 

18  Clement,  Roswell  P.  Born  New  York,  1826;  removed  to  San 
Francisco  1853;  practised  law  and  engaged  in  mining.  Member 
Board  of  Supervisors  1865.     Att'y.  S.  F.  Gas  Co.,  1867-1885. 
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"My  Dear  Allie:  Can  you  see  me  in  the  parlor  of  the  Grand  at 
five  o'clock?  Want  to  put  you  on  your  guard  about  some  matters. 
Answer.    Yours,  William  Sharon,   Monday,  September  25,  1880." 

"Palace  Hotel,  San  Francisco,  September  25,  1880.  My  Dear  Miss 
Hill:  Can  you  meet  me  this  evening,  say  about  5  o'clock,  in  parlor 
of  the  Grand  Hotel?  Something  I  want  to  tell  you  about  of  interest 
to  yourself.  Will  not  do  to  meet  you  at  the  Baldwin,  so  if  you 
cannot  see  me  at  the  Grand,  name  a  place  and  hour.  Very  truly, 
Wm.  Shaecn." 

"Palace  Hotel,  San  Francisco,  September  25,  1880.  My  Dear 
Allie:  There  are  reasons  why  I  should  not  call.  But  as  we  have 
tried  to  meet,  and  failed,  will  call  in  twenty  minutes  after  you  get 
this,  and  explain.     Yours,  W.  SHAEoisr.    Will  call  at  your  room." 


The  plaintiff  testified  that  he 
had  called  to  see  her  before  the 
25th,  when  these  different  letters 
were  written,  nearly  every  eve- 
ning and  every  afternoon;  he 
was  there  constantly;  that  upon 
his  visit  after  sending  the  last 
above  note  he  said  there  was  no 
use  talking,  she  must  leave  the 
Baldwin,  and  go  either  to  the 
Palace  or  the   Grand;    that  his 


coming  there,  and  being  with  her 
so  much,  created  a  good  deal  of 
comment;  that  some  parties  were 
going  to  attempt  to  put  up  a  job 
on  them,  so  as  to  expose  them, 
and  he  would  have  to  come  out 
and  acknowledge  the  marriage. 
He  accordingly  gave  her  a  letter 
to  Mr.  Thorn  of  the  Grand,  as 
follows: 


"My  Dear  Sir:  The  bearer.  Miss  Hill,  a  particular  friend  of 
mine,  and  a  lady  of  unblemished  character,  and  of  good  family, 
may  want  rooms.  Give  her  the  best,  and  as  cheap  as  you  can,  and 
oblige,  Wm.  Sharon.     Sept.  25th,  1880." 


She  accordingly  took  rooms  at 
the  Grand.  Mr.  Sharon  was  away 
a  good  deal  of  the  time  following, 
but  when  in  the  city  he  had 
rooms  at  the  Palace  Hotel,  and 
she  at  the  Grand.  He  paid  for 
the  furniture  to  furnish  her  room 
and  money  with  which  to  pay 
her  expenses,  amounting  to  $500 
a  month,  as  agreed  upon,  be- 
tween them.  She  visited  him  at 
his  rooms,  sometimes  taking 
meals  with  him  there,  sometimes 
spending  the  evening  or  the 
night  with  him.  She  at  one 
time,  when  he  came  down  from 
Virginia  City,  gave  a  musical  for 
him  at  her  rooms,  to  which  a 
number  of  persons  were  invited 


and  were  present.  Whether  the 
guests  knew  the  musical  was 
given  for  him  or  not  does  not 
appear.  She  at  one  time  went 
with  him  to  his  place  at  Belmont, 
near  the  city,  taking  a  lady 
friend  with  her,  she  says,  for  the 
reason  that  "I  did  not  care  to  go 
down  alone,  as  it  was  not  known 
that  we  were  married."  She 
visited  Belmont  at  several  differ- 
ent times  subsequently,  but  al- 
ways in  company  with  others; 
never  with  him  alone.  At  some 
of  those  times,  she  says,  she  went 
to  assist  him  in  entertaining 
company.  The  following  are 
some  of  his  invitations  to  her  to 
take  meals  with  him: 


SARAH  ALTHEA  HILL 


549 


"My  Dear  A.:     Come  and  take  dinner.     Answer." 
"Miss  H.:     Have  ordered  a  nice  dinner,  and  have  a  sample  bottle 
of  wine  I  want  you  to  try." 

"My  dear  Allie:  Come  over  and  join  me  in  a  nice  bottle  of  cham- 
pagne, and  let  us  all  be  gay  before  Christmas.  If  you  don't  come 
over  and  take  in  the  bottle,  I  may  hurt  myself.    December  21,  1880." 


She  was  invited  to  and  at- 
tended a  general  reception  given 
at  the  marriage  of  his  daughter, 
and  was  given  blank  invitations 
by  him  to  fill  up  and  send  to  her 
friends. 

She  testified  in  general  terms: 
"During  the  fall  of  1880,  down 
to  the  time  Mr.  Sharon  went  east, 
I  spent  my  nights  with  Mr. 
Sharon  in  his  own  apartments  at 
the  Palace  Hotel.  I  used  to  go 
everywhere  with  Mr.  Sharon.  He 
scarcely  went  anywhere  that  I 
did  not  go  with  him;  either  rid- 


ing or  driving,  or  attending  to 
business,  or  going  to  Oakland  on 
business,  that  he  did  not  take  me 
with  him."  He  frequently  intro- 
duced her  to  friends  and  ac- 
quaintances, but  always  as  Miss 
Hill.  He  never  introduced  her  as 
his  wife,  nor  spoke  to  her  as  such 
in  the  presence  of  other  persons. 
There  were  certain  letters  pur- 
porting to  be  from  him  to  the  re- 
spondent, and  which  she  says 
were  written  by  him,  addressed 
"My  Dear  Wife."  They  were  as 
follows: 


"My  Dear  Wife:  In  reply  to  your  kind  letter  I  have  written  Mr. 
Thorn,  and  inclosed  same  to  you,  which  you  can  read,  and  then  send 
it  to  him  in  an  envelope,  and, he  will  not  know  that  you  have  seen 
it.  Sorry  that  anything  should  occur  to  annoy  you,  and  think  my 
letter  will  command  the  kind  courtesy  you  deserve.  Am  having 
a  very  lively  and  hard  fight.  But  think  I  shall  be  victorious  in  the 
end.    With  kindest  consideration,  believe  me,  as  ever,  Wm.  Sharojn^." 

"My  dear  Wife:  Inclosed  find  $310  to  pay  bills  with,  etc.  W.  S. 
August   29,   1881." 

"My  Dear  Wife:  Inclosed  send  you  by  Ki  the  balance,  $250,  which 
I  hope  will  make  you  very  happy.  Will  call  this  evening  for  the 
joke.     Yours,   S.     April  1st." 

"Palace  Hotel,  San  Francisco,  October  3,  1881.  My  Dear  Wife: 
Inclosed  $550,  which  will  pay  expenses  till  I  get  better.  Will  then 
talk  about  your  eastern  trip.  Am  much  better  to-day;  hope  to  be 
up  in  three  or  four  days.    Truly,  S." 


About  the  24th  of  August  the 
parties  began  to  have  difficulty. 
He  cliarged  her  with  having  ab- 
stracted some  of  his  papers, 
which  she  denied;  and  she  tes- 
tifies he  demanded  her  signature 
to  a  paper  to  the  effect  that  she 
was  not  Mrs.  Sharon,  and  agree- 
ing to  pay  her  $500  a  month  for 


life,  which  she  refused  to  sign. 
She  was  then  turned  out  of  the 
rooms  at  the  Grand  Hotel,  un- 
der instructions  from  him.  This 
was  in  December  of  1881.  In 
connection  with  her  removal 
from  the  hotel  she  wrote  the  fol- 
lowing letters  to  him: 
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"My  dear  Mr.  Sharon:     I  have  written  you  two  letters  and  re- 
ceived no  reply,  excepting  to  liear  that  they  have  been  read  &  com- 
mented upon  by  others  than  yourself.     I  also  hear  you  said  you 
were  told  that  I  said  I  could  and  would  give  you  trouble.     Be  too 
much  of  a  man  to  listen  to  such  talk,  or  allow  it  to  give  you  one 
moment's  thought.     I  have  never  said  such  a  thing,  or  have  I  had 
such  a  thought.    If  no  woman  ever  makes  you  any  trouble  until  I 
do,  you  will  go  down  to  your  grave  without  the  slightest  care.    No, 
Mr.  Sharon,  you  have  been  kind  to  me.     I  have  said  I  hope  my 
God  may  forsake  me  when  I  seise  to  show  my  gratitude,  &  I  repeat 
it,  I  would  not  harm  one  hair  of  your  dear  old  head,  or  have  you  turn 
one  restless  night  upon  your  pillow  through  any  act  of  mine.     If 
you  are  laboring  under  a  mistake,  and  not  bringing  the  acquisition 
for  the  purpose  of  quarreling  with  me,  the  time  will  come  when 
you  will  find  out  how  you  have  wronged  me,  &  I  believe  you  too 
much  of  a  man  at  heart  not  to  send  for  me  &  acknowledge  it  to  me. 
But  in  your  anger  you  are  going  to  the  extreme.    I  have  no  way  of 
proving  to   you  my  innocence,  but  God  knows   I  am  innocent,  as 
much  so  as  your  own  daughter,  who  is  now  in  England.    But  when 
I  say  you  are  going  to  the  extreme,  I  mean  by  calling  Thorn  or  any 
of  your  relatives  or  outsiders,  and  letting  them  know  of  your  anger 
— it  simply  gives  them  an  opportunity  of  saying  ill-natured  things 
of  me,  which  are  unnecessary.     Mr.  Sharon,  I  have  never  wronged 
you  by  word  or  act,  and  were  I  to  stay  in  this  house  for  a  thousand 
years  I  should  never  go  near  your  door  again  until  you  felt  willing 
to  say  to  me  you  had  spoken  unjustly  to  me.    You  once  said  to  me, 
'There  was  no  woman  that  could  look  you  in  the  face  &  say,  "Wil- 
liam Sharon  you  have  wronged  me.' "     If  that  be  the  case  don't  let 
me  be  the  first  to  utter  the  cry.    I  had  hoped  to  always  have  your 
friendship  &  best  will  throughout  life,  and  always  have  your  good 
advice   to    guide   me,    &    this    unexpected    outburst    &    uncalled-for 
actions  was  undeserved.     If  you  would   only  look   at  how  absurd 
and  ridiculous  the  whole  thing  is,  you  surely  would  act  with  more 
reason.     Why  should  I  do  such  a  thing?    What  was  I  to  gain  by 
doing  so?     Pray  give  me  credit  for  some  little  sense.     I  valued 
your  friendship  more  than  all  the  world.     Have  I  not  given  up 
everything  and  everybody  for  it,  &  one  million  of  dollars  would 
not  have  tempted  me  to  have  risked  its  loss.     I  feel  humiliated  to 
death  that  Thorn  or  any  one  else  could  have  it  to  say  I  was  ordered 
out  of  the  house.    I  have  a  world  of  pride,  &  I  ask  you  to  at  least 
show  me  the  respect  to  let  Thorn  have  nothing  more  to  say  or  do 
in  the  affair.  •!  have  always  been  kind  to  you,  &  tried  to  do  what- 
ever I  could  to  please  you,  &  I  hope  at  least  in  your  unjust  anger 
you  will  let  us  apparently  part  friends,  &  don't  do  or  say  anything 
that  could  create  or  make  any  gossip.     Think  how  you  would  like 
one  of  your  daughters  treated  so.     If  you  have  any  orders  to  give 
or  wish  to  make  known,  make  them  known  in  any  other  way  than 
through  your  relatives,  or  through  Thorn.    Don't  fight  me.    I  have 
no  desire  or  wish  to  in  any  way  be  unkind  to  you.     I  have  said 
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nothing  to  any  one  about  the  letter  I  have  received,  nor  do  I  "wish 
to  even  speak  to  Thorn  on  the  subject.  You  have  placed  me  in  a 
strange  position,  senator,  &  all  the  pride  in  me  rebels  against  speak- 
ing upon  the  subject.  I  have  been  looking  at  some  very  nice  places, 
but  I  cannot  get  them  until  some  time  during  the  coming  month. 
If  you  still  desire  me  to  go  away,  make  it  known  to  me,  &  I  will 
obey  you.     As  ever,  A." 

"Palace  Hotel,  San  Francisco, ,  18 — .    My  Dear  Mr.  Sharon: 

I  cannot  see  how  you  can  have  any  one  treat  me  so — I,  who  have 
always  been  so  good  and  kind  to  you — the  carpet  is  all  taken  up 
in  my  hall — the  door  is  taken  off  and  away — and  it  does  seem  to  me 
terrible  that  it  is  you  who  would  have  done — I  met  Mr.  Thorn  in  the 
hall  as  I  started  to  come  over  to  see  you,  and  asked  him  if  you  had 
order  such  a  thing  done — &  he  said  that  I  must  move  out;  that 
it  was  your  wish — I  told  him  I  had  written  you  a  note  when  I  re- 
ceived his,  and  told  you  if  you  wished  me  to  go  to  send  me  word — 
for  it  was  not  convenient  to  get  the  place  I  wanted  until  some  time 
in  this  month — he  said  that  you  had  told  him  to  see  that  I  went — 
so  I  said  no  more,  but  came  over  to  see  you — Ah,  Senator,  dear  Sen- 
ator, do  not  treat  me  so — whilst  every  one  else  is  so  happy  for  Christ- 
mas, don't  try  to  make  mine  miserable— remember  this  time  last 
year — you  have  always  been  so  good,  don't  act  so — now — let  me  see 
you  and  talk  to  you — let  me  come  in  after  Ki  has  gone,  if  you  wish 
— &  be  to  me  the  same  Senator  again — don't  be  cross  to  me — please 
don't — or  may  I  see  you,  if  only  for  a  few  minutes — be  reasonable 
with  me,  and  don't  be  unjust — you  know  you  are  all  I  have  in  the 
world — &  a  year  ago  you  asked  me  to  come  to  the  Grand — don't 
do  things  now  that  will  make  talk — you  know  you  can  find  no  fault 
with  me — may  I  see  you  for  a  few  minutes,  &  let  us  talk  reason- 
ably about  all  this — I  know  you  will — I  know  it  is  not  in  your 
nature  to  be  so  hard  to  one  that  has  been  so  much  to  you — don't 
be  unjust — Say  I  may  see  you. — " 

"Mr.  Sharon:  I  received  a  letter  from  Mr.  Thorn  in  regard  to 
Bay  room.  Of  course  I  understand  it  is  written  by  your  orders, 
for  no  human  being  can  say  aught  of  me  except  with  regard  to 
yourself.  Now,  Mr.  Sharon,  you  are  wronging  me;  so  help  me  God, 
you  are  wronging  me.  I  am  no  more  guilty  of  what  you  have  ac- 
cused me  than  some  one  who  never  saw  you;  and  would  you,  who 
asked  me  to  come  to  this  house,  whom  I  have  been  up  with  nights 
and  waited  on  and  cared  for,  and  would  have  done  anything  on 
earth  to  help  you,  be  the  one  to  wrong  and  inj.Lre  me, — a  man  whom 
the  people  have  placed  enough  confidence  In  his  honor  to  put  him 
in  the  United  States  senate,  to  stoop  to  injure  a  girl,  and  one  whom 
he  has  professed  to  love?" 

She  took  up  her  residence  at  extent,  and  she  again  visited  him 

a  private  house  after  leaving  the  at  his  rooms.     At  one  time  she 

Grand,  and   during  the  summer  secreted  herself,  and  saw  Sharon 

of   1882   they  seem   to  have   ad-  and  another  woman  undress  and 

justed  their  difficulties  to  some  go  to  bed  together  in  his  room. 
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and  afterwards  told  it  as  a  laugh- 
able joke,  and  this  at  a  time 
when  she  testifies  she  was  his 
wife.  At  another  time  she  se- 
creted a  young  girl,  not  yet  20 
years  of  age,  and  who  seems  to 
have  become  a  kind  of  a  con- 
fidant of  hers,  behind  the  bureau 
in  his  room  to  see  Sharon  and 
herself  go  to  bed  together,  and 
hear  what  was  said,  and  the  girl 
remained  there  until  they  had  re- 
tired and  he  had  fallen  asleep, 
and  then  crept  out  of  the  room. 

The  defendant  testified  posi- 
tively that  the  relation  of  hus- 
band and  wife  never  existed  be- 
tween him  and  the  plaintiff;  that 
she  was  his  mistress,  for  which 
he  agreed  to  and  did  pay  her 
$500  a  month;  that  the  alleged 
marriage  contract  was  never 
signed  by  him,  and  that  he  never 
addressed  a  letter  to  her  as  "My 
Dear  Wife;"  and  there  was  other 
evidence  strongly  tending  to 
show  that  the  contract  and  ad- 
dresses to  these  letters  were  for- 
geries. 

William  Hornblower :  I  am  an 
attorney  at  law  in  this  city:  I 
know  Miss  Hill.  I  have  seen  her 
in  this  court-room,  and  I  met  her 
once  before.  That  was  a  year 
ago,  on  the  corner  of  Montgom- 
ery and  California  streets.  She 
was  with  Mrs.  Samson.  I  had 
two  conversations  previous  to 
that,  in  the  same  month  of 
March,  a  year  ago,  with  Mrs. 
Samson.  At  that  time  Mrs. 
Samson  introduced  me  to  Miss 
Hill.  She  said:  'This  is  the 
lady  I  have  spoken  to  you  about, 
that  desires  to  bring  an  action 
against  Mr.  Sharon  for  breach  of 
promise  of  marriage."  Now,  the 
plaintiff  here,  if  this  was  the 
lady,  she  had  a  veil  on.    I  never 


saw  her  before  or  since,  until  I 
came  here  in  this  court-room. 
Mrs.  Samson  said  she  had  fifty 
letters.  I  told  her  three  or  four 
letters — good,  square  promises 
from  old  Sharon — was  all  I 
should  want.  She  said  she  hadn't 
time  to  look  over  them,  but  she 
would  in  a  few  days;  and  I  told 
her  when  she  got  ready  to  come 
into  my  office,  and  fetch  the  pa- 
pers with  her.  The  ladies  were 
coming  down  from  Montgomery 
street,  from  the  north  going 
south,  on  the  west  side  of  the 
street,  and  after  the  conversation 
I  passed  on.  It  was,  I  suppose, 
about  4  o'clock  in  the  afternoon. 
This  was  in  March,  1883, — about 
the  28th  or  29th  of  March. 

Cross-examined:  I  do  not  re- 
member how  she  was  dressed. 
She  had  a  dark  veil  on  at  the 
time,  and  I  don't  swear  positively 
that  that  is  the  woman,  but  I 
believe  this  is  the  lady.  I  did  not 
see  her  face  except  through  the 
veil.  I  was  admitted  to  practice 
in  the  Supreme  Court  of  this 
state  a  year  and  a  half  ago.  At 
the  time  of  the  conversation  re- 
ferred to  I  was  a  lawyer.  I  was 
not  her  lawyer.  If  she  had  em- 
ployed me  instead  of  you,  then, 
of  course,  I  would  have  been  in 
a  different  position.  She  em- 
ployed you  instead  of  me.  When 
Mrs.  Samson  introduced  me  to 
the  lady,  who  was  veiled,  she 
said,  "This  is  the  Miss  Hill,"  and 
I  think  I  bowed  to  the  lady,  and 
the  other  conversations  Mrs. 
Samson  spoke  about,  which  you 
didn't  want  to  hear;  and  this 
lady  said,  "Well,  I  have  fifty  let- 
ters from  Mr.  Sharon."  I  told 
her  all  I  wanted  was  three  good, 
square  letters  that  had  a  good, 
square  promise.    The  reply  that 
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she  made  was  that  she  hadn't  yet 
looked  over  her  letters  sufficient- 
ly, but  that  she  would  come  back 
in  a  few  days.  This  is  the  last 
I  saw  of  her.  I  never  saw  her 
since  until  I  saw  her  here  in  this 
court-room.  I  cannot  say  that 
the  statement  that  I  made  tc  her 
about  the  three  letters  was  ad- 
vice given  her  as  a  lawyer,  be- 
cause I  was  not  her  lawyer.  Mrs. 
Samson  brought  this  lady  to  me 
for  the  purpose  of  making  her  a 
client;  and  I  had  a  talk  with  her 
with  the  understanding  that  she 
was  to  get  these  letters,  select 
the  three  with  the  promises  in 
them,  and  bring  them  to  me.  I 
understand  it  to  be  the  duty  of 
a  lawyer  to  keep  secret  what  he 
hears  from  his  client,  but  I  do 
not  understand  it  is  the  duty  of 
a  lawyer,  if  he  is  called  upon  to 
testify  in  court,  that  he  can  claim 
hi£  privilege  as  a  lawyer  to  tes- 
tify to  anything  he  hears  from 
anybody  Vvho  is  not  his  client 
and  not  given  to  him  in  a  confi- 
dential manner.  *  *  *  j 
think  Mrs.  Samson  first  spoke  to 


me  about  the  case  about  the  18th 
or  19th  of  March,  in  front  of  the 
Nevada  Bank,  or  somewhere 
along  there.  She  asked  me  how 
I  was  getting  along.  She  says,  "I 
have  got  a  case  for  you  that 
there  is  $100,000  in;  do  you  want 
to  make  it?"  I  said,  "Yes."  She 
said,  "You  will  have  to  furnish 
some  money.  Have  you  got  any?" 
I  said,  "I  have  got  S6,000  or 
$7,000  in  this  bank.  If  it  is  a 
legitimate  case  I  want  it." 
"Well,"  says  she,  "it  is."  I  says, 
"What  is  it?"  Says  she,  "It  is  a 
breach  of  promise  case  against 
Mr.  Sharon."  I  said,  "Oh,  is  that 
all?"  She  said  it  was,  and  I  met 
her  again.  The  next  time  I  met 
her  she  said:  "Well,  what  do  you 
think  of  that  case  now?"  I  said, 
"I  never  gave  it  a  thought."  She 
said,  "I  am  going  to  fetch  the 
lady  down."  I  said,  "All  right; 
fetch  her  down."  The  next  time 
I  met  her  was  on  the  sidewalk 
in  front  of  my  office.  I  did  not 
take  her  up  into  my  office.  I  had 
never  met  Miss  Hill  before. 


The  'plaintiffs  counsel  then  moved  to  strike  out  the  whole  of  the 
testimony  of  the  witness  "on  the  ground  that  it  was  a  privileged 
communication,  and  that  he  had  no  right  to  disclose  it."  Judge 
Sullivan  sustained  the  motion,  and  the  evidence  was  stricken  out, 
to  which  the  defendant  excepted.is 


19  In  reversing  the  judgment  of  the  Trial  Court,  the  Supreme 
Court  said:  "This  ruling  was  erroneous  for  two  reasons, — it  was 
not  shown  that  the  witness  was  the  attorney  for  the  plaintiff,  or  that 
the  communication  was  confidential,  if  he  had  been.  The  witness 
testifies  positively  that  he  was  not  her  attorney,  and  the  facts  tes- 
tified to  by  him  show  that  he  was  not.  And  the  communication 
that  took  place  was  on  a  public  street,  and  in  the  presence  of,  and 
mostly  with,  a  third  party,  and  was  not,  for  that  reason,  in  any 
sense,  confidential,  or  in  the  course  of  his  employment.  It  is  further 
contended  that  the  evidence  was  immaterial,  and  to  strike  it  out 
worked  the  appellant  no  injury.  The  statement  in  the  presence  of 
the  respondent,  that  she  was  the  person  who  desired  to  bring  an 
action  against  Mr.  Sharon  for  breach  of  promise  of  marriage,  was 
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During  the  cross-examination 
of  the  Plaintiff,  the  defense 
learned  that  on  May  1st,  1883, 
the  plaintiff  had  visited  a  newly 
made  grave  prepared  for  the 
body  of  Anson  Olin  at  the  Ma- 
sonic Cemetery  at  San  Fran- 
cisco and  there  in  the  presence 
of  a  Mr.  Gillard  an  employee, 
had  deposited  under  the  box 
which  was  to  contain  the  coffin, 
a  package  .  The  body  was  the 
next  day  deposited  in  the  grave 
over  the  package.  Under  an 
order  from  the  health  oflBcer,  the 
grave  was  opened  and  the  pack- 
age found  under  the  coffin.  It 
contained  a  few  articles  of 
Sharon's  underwear.  Mr,  Evans 
held  up  each  piece  before  the 
plaintiff  and  asked  her  if  she 
had  ever  seen  them  before.  She 
replied  that  she  had  not. 

A  witness  who  said  she  was  a 
fortune  teller  swore  to  conversa- 
tions with  plaintiff  in  the  fall  of 
1882  and  spring  of  1883.  She 
gave  her  a  charm  and  advised 
her  in  order  to  bring  Sharon 
under  her  influence  that  she 
must  wear  about  her  person,  for 
nine  days  and  nights  certain 
articles  of  his  clothing,  and  aft- 


erwards she  must  put  them  in  a 
newly  made  grave  before  the 
body  was  put  in,  between  the 
hours  of  twelve  and  one  at  night. 
She  told  her  that  when  the 
buried  clothing  would  rot  the 
man  she  desired  to  marry  would 
either  marry  her  or  die.  There 
was  also  testimony  that  plaintiff 
wore  about  her  left  leg  a  sock 
of  Sharon's  and  that  she  slept 
in  one  of  his  shirts. 

It  was  proved  that  after  sh« 
had  been  expelled  from  the 
Grand  Hotel,  and  denied  access 
to  Sharon's  rooms  she  asked  Ki, 
a  Chinese  servant,  to  admit  her 
there,  her  object  being  to  work 
a  charm  on  the  defendant  by 
sprinkling  a  black  powder 
around  his  chair,  some  white 
powder  in  his  bottles  of  liquor 
on  the  sideboard  and  between  the 
sheets  of  his  bed.  She  paid  the 
Chinaman  five  dollars  and  prom- 
ised him  a  thousand  more  and 
forty  dollars  a  month  if  the 
charm  worked.  Ki  became 
alarmed,  fearing  she  was  going 
to  poison  the  liquor,  told  his 
master  and  refused  to  let  her  in 
the  rooms  again. 


The  following  agreement  was  produced  during  the  trial:  "This 
agreement  made  and  entered  into  this  24th  day  of  October,  1883, 
by  and  between  Mrs.  William  Sharon,  formerly  Sarah  Althea  Hill, 
of  the  city  and  county  of  San  Francisco,  party  of  the  first  part,  and 
George  W.  Tyler  of  the  same  place,  party  of  the  second  part,  wit- 
nesseth,  that  whereas,  about  three  years  ago  the  party  of  the  first 
part  entered  into  a  contract  of  marriage  with  one  William  Sharon, 
as  provided  by  the  Civil  Code  of  California,  no  ceremony  having 
been  performed,  and  whereas,  said  William  Sharon  is  now  disposed 
to  repudiate  said  marriage  and  deny  its  binding  force  and  efficacy. 


inconsistent  with  her  claim  that  she  was  then  his  wife,  was  a  dec- 
laration against  her  interest,  and,  if  not  true,  called  upon  her  for 
a  denial.  Having  failed  to  deny  it,  the  fact  that  such  statement 
was  made,  and  her  failure  to  controvert  its  truth,  were  competent 
and  material  evidence  against  her."    22  Pac.  Rep.  40. 
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and  whereas,  said  party  of  the  first  part  has  employed  said  party  of 
the  second  part  to  commence  and  prosecute  to  final  hearing,  or  set- 
tlement, all  such  suit  or  suits  as  may  be  necessary  to  vindicate  the 
good  name  of  the  party  of  the  first  part,  and  secure  to  her  a  division 
of  the  common  property  of  herself  and  her  husband,  or  a  just  and 
suitable  provision  for  her  support  out  of  his  property,  and  to  defend 
all  such  suits  as  may  be  brought  against  her  by  said  Sharon:  Now, 
therefore,  it  is  mutually  agreed  by  and  between  the  parties  hereto 
as  follows:  The  party  of  the  second  part,  as  the  attorney  of  the 
party  of  the  first  part,  is  to  commence  and  prosecute  to  final  deter- 
m^ination,  and  defend,  all  such  suits  as  may  be  brought,  or  may  be 
necessary  or  proper  for  the  complete  vindication  of  the  name  of  the 
party  of  the  first  part,  and  the  enforcement  of  her  rights  as  against 
said  William  Sharon,  and  is  to  advance  the  money  to  pay  the  costs 
and  all  ordinary  expenses  of  any  litigation  that  may  ensue  in  car- 
rying out  the  objects  of  this  agreement;  and  as  compensation  he  is 
to  receive  one-half  of  all  sums  realized  or  secured  to  her  by  such 
litigation.  The  party  of  the  second  part  agrees  that  he  will  not 
settle  with  said  Sharon,  or  dismiss  or  compromise  any  suit  or  suits 
that  may  be  brought,  without  the  consent  of  the  party  of  the  first 
part  obtained,  and  of  her  agent,  W.  M.  Neilson.  The  party  of  the 
second  part  agrees  to  pay  one-third  of  the  amount  necessary  to 
secure  the  legal  services  of  D.  M.  Delmas,  or  some  other  person  she 
may  desire,  as  counsel  on  such  litigation,  provided  his  services  can 
be  secured  for  the  sum  of  $1,000.  The  party  of  the  first  part  agrees 
to  pay  the  party  of  the  second  part  one-half  of  all  money  or  prop- 
erty secured  from  said  "William  Sharon  by  settlement,  promise,  or 
litigation,  and  said  party  of  the  first  part  agrees  not  to  settle  or 
compromise  with  said  Sharon  without  the  consent  of  the  party  of 
the  second  part." 

February  19,  1885. 

Judge  Sullivan  ruled  that  plaintiff  and  defendant  did  sign 
the  paper  writing  as  set  forth  in  finding  2,  and  mutually 
agreed  to  take  each  other  as  husband  and  wife;  that  in 
September,  1880,  they  commenced  living  and  cohabiting 
together  in  the  manner  usual  with  married  people,  in  an 
apartment  furnished  by  him,  and  so  continued  to  live  and 
cohabit  together  down  to  November,  1881;  that  he  wrote  to 
her  several  letters  addressed,  *'My  dear  wife,"  and  that 
during  all  of  said  time  they  mutually  assumed  "towards 
each  other"- marital  rights,  duties  and  obligations. 

He  therefore  decided  that  the  parties  had  become  legally 
husband  and  wife,  under  the  provisions  of  the  Civil  Code 
of  California  (sec.  55),  which  is:     ''Marriage  is  a  personal 
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relation  arising  out  of  a  civil  contract,  to  which  the  consent 
of  parties  capable  of  making  it  is  necessary.  Consent  alone 
will  not  constitute  marriage ;  it  must  be  followed  by  a  solemn- 
ization, or  by  a  mutual  assumption  of  marital  rights,  duties, 
or  obligations." 

The  Court  thereupon  adjudged  that  the  parties  were 
husband  and  wife  and  decreed  a  divorce  to  the  plaintiff 
with  costs,  and  as  alimony  one-half  of  the  defendant's  estate, 
real  and  personal. 

February  16,  1885,  Judge  Sullivan  had  made  the  follow- 
ing order: 

"It  is  hereby  ordered  that  the  defendant  pay  to  the  plaintiff,  or 
her  order,  on  or  before  the  ninth  day  of  March,  1885,  the  sum  of 
seven  thousand  five  hundred  dollars  as  alimony  herein,  and  the 
further  sum  of  twenty-five  hundred  dollars  on  or  before  the  eighth 
day  of  April,  1885,  and  the  same  amount  on  or  before  the  eighth 
day  of  each  and  every  month  thereafter,  as  alimony  until  the  fur- 
ther order  of  this  court.  It  is  further  ordered  that  the  defendant 
pay  as  counsel  fees  herein,  on  or  before  the  ninth  day  of  March, 
1885,  the  sum  of  fifty-five  thousand  dollars,  that  is  to  say — twenty 
thousand  dollars  to  Messrs.  Tyler  &  Tyler,  or  order;  ten  thousand 
dollars  to  George  Flournoy,  or  order;  ten  thousand  dollars  to  Wal- 
ter Levy,  or  order;  ten  thousand  dollars  to  David  S.  Terry,  or  order, 
and  five  thousand  dollars  to  R.  P.  Clement,  or  order;  and  in  case 
any  of  such  payments  are  not  made  on  or  before  the  time  herein 
fixed,  then  the  party  or  the  parties  entitled  thereto  shall  have  exe- 
cution therefor,  pursuant  to  section  1007  of  the  Code  of  Civil  Pro- 
cedure of  the  state  of  California." 

February  26. 

William  Sharon  took  and  perfected  an  appeal  from  the  judgment 
of  the  Superior  Court  to  the  Supreme  Court  of  the  State  and  gave  a 
bond  which  under  the  statute  operated  as  a  supersedeas  and  a  stay 
of  all  proceedings. 

January  31,  1888. 
The  Supreme  Court  of  California  ruled  that  the  finding  of  the 
Court  below,  viz:  On  an  appeal  from  the  judgment  (which  proceed- 
ing did  not  allow  the  Appellate  Court  to  weigh  the  evidence  adduced 
at  the  trial)  sustained  the  judgment  of  the  Judge  of  the  San  Fran- 
cisco Superior  Court  that  the  parties  were  legally  married.  But 
the  Supreme  Court  set  aside  as  grossly  excessive,  the  order  of 
Judge  Sullivan  (ante)  as  to  counsel  fees  and  alimony.  It  struck 
out  everything  that  was  given  by  that  order  to  the  plaintiff's  law- 
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yers  and  made  the  sums  payable  to  her  as  alimony,   respectively 
$2,599  and  $500,  instead  of  $7,500  and  $2,500.2o 

July  17,  1889. 
The  Supreme  Court,   (the  case  now  coming  before  the  Appellate 
Judges  on  an  appeal  from  an  order  denying  a  new  trial)  the  case 

2075  Cal.  Reports,  1:22  Pac.  Rep.  26.  On  this  point  the  Supreme 
court  said:  Section  137  of  the  Civil  Code  provides,  "While  an  action 
for  divorce  is  pending  the  court  may  in  its  discretion  require  the 
husband  to  pay  as  alimony  any  money  necessary  to  enable  the  wife 
to  support  herself  or  her  children,  or  to  prosecute  or  defend  the 
action."  There  can  be  no  doubt  the  order  must  require  the  alimony 
to  be  paid  to  the  tvife,  and  it  seems  equally  plain  it  was  intended 
that  the  money  ordered  to  be  paid,  as  necessary  to  prosecute  or 
defend  the  action,  should  be  ordered  paid  to  her.  Section  137  regu- 
lates the  matter  in  this  state,  and  that  section  contemplates  an 
order  to  pay  to  the  wife.  It  would  seem  that  where  the  statutes 
are  silent  on  the  subject,  temporary  alimony  and  suit  money  can  be 
awarded  to  the  wife.  2  Bish.  Mar.  &  Div.  §  396.  But  when  awarded, 
either  by  statute  or  upon  general  principles,  "suit  money"  is  awarded 
to  her;  and  by  section  137  counsel  fees,  if  ordered  to  be  paid,  are 
ordered  as  part  of  her  necessary  expenses  for  prosecuting  or  de- 
fending the  action  for  divorce.  The  order  here  was  a  direct  judg- 
ment for  money  in  favor  of  persons  not  parties  to  the  suit,  and  to 
that  extent  was  irregular  and  void.  Moreover,  it  would  seem  to  be 
an  undeserved  reflection  upon  the  administration  of  justice  in  the 
superior  courts  to  hold  that  at  least  six  lawyers  were  "necessary" 
to  present  the  merits  of  plaintiffs  cause.  The  wife  cannot,  as  of 
course,  employ  as  many  attorneys  as  she  chooses  and  compel  the 
husband  to  furnish  funds  for  whatever  she  is  to  pay  them.  The 
rule  was  laid  down  in  Massachusetts  to  be  that  the  sum  required 
to  be  paid  by  him  is  not  to  exceed  what,  under  all  the  circumstances, 
may  be  reasonable  for  the  compensation  of  counsel  and  the  payment 
of  other  charges,  without  regard  to  what  might  properly  be  de- 
manded as  between  counsel  and  client  by  the  counsel  actually  em- 
ployed.   Baldwin  v,  Baldwin,  6  Gray,  341. 

In  Williams  v.  Williams,  where  it  would  seem  several  members 
of  the  bar  were  employed,  the  supreme  court  of  Wisconsin  said: 
"There  can  be  no  doubt  whatever  that  any  one  of  the  attorneys  for 
plaintiff,  without  any  severe  strain  upon  his  professional  ability, 
would  have  prosecuted  this  action  to  the  same  result."  29  Wis.  528. 
Making  every  allowance  for  the  suggested  difficulties  in  the  prose- 
cution of  the  case  at  bar  and  the  labors  of  counsel, — the  full  extent 
of  which  does  not,  perhaps,  appear  on  this  appeal, — we  can  con- 
ceive of  no  case  of  the  character  of  the  present  which  can  require 
as  necessary  the  array  of  counsel  who  appeared  for  the  plaintiff 
herein."  The  court  then  pointed  out  that  the  plaintiff  and  the 
leading  counsel  had  an  express  contract  as  to  what  she  should  pay 
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on  the  former  appeal  being:  Do  the  findings  of  the  trial  judge  sup- 
port his  judgment?  while  the  case  on  this  appeal  is:  Is  the  evidence 
suflBcient  to  maintain  his  findings?,  decided  that  the  evidence  did  not 
support  the  judgment  of  the  trial  court  that  the  parties  were  mar^ 
ried.    The  judgment  was  therefore  reversed  and  set  aside.21 

for  his  services  and  for  any  other  counsel  that  might  be  necessary. 
So  they  must  not  be  permitted  here  to  say  for  her  or  for  them- 
selves that  they  are  entitled  to  compeisation  from  another  source. 
If  counsel  had  abandoned  her  case  it  might  perhaps  have  been  nec- 
essary to  provide  the  plaintiff  with  means  to  secure  legal  assist- 
ance. 

"And  it  seems  very  clear  that  the  amount  of  temporary  alimony 
ordered  to  be  paid  to  her  is  excessive.  Where  the  income  of  the 
husband  is  very  large,  and  the  parties  have  publicly  lived  together 
in  a  style  conformable  to  such  income,  a  just  allowance  would  seem 
to  be  one  suflBcient  to  enable  the  wife  to  continue  the  enjoyment  of 
many  luxuries  which  habit  has  made  apparent  necessities;  this,  how- 
ever, subject  to  the  limitation  that,  while  her  suit  is  pending,  she  is 
to  live  in  the  discreet  and  quiet  manner  appropriate  to  one  whose 
domestic  relations  are  being  made  the  subject  of  public  investiga- 
tion; and  without  expenditures  for  merely  display,  or  the  gratifica- 
tion of  personal  vanity.  In  the  case  now  here,  the  plaintiff  never 
enjoyed  a  portion  of  the  defendant's  income  accordant  with  the 
position  of  his  recognized  wife.  Assuming  every  fact  in  her  favor, 
she  was,  at  the  commencement  of  their  relations,  willing  that  the 
marriage  should  be  kept  secret  for  a  definite  time,  and,  during  that 
period,  to  live  in  comparative  obscurity,  upon  an  allowance  of  $500 
a  month.  That  large  sum  (however  small  a  portion  of  the  defend- 
ant's actual  income)  was  amply  sufficient  for  her  comfortable  sup- 
port, and  to  supply  her  with  many  of  the  appliances  of  wealth. 
An  order  providing  for  the  continuance  during  the  pendency  of  the 
action  of  the  sum  that  the  defendant  had  agreed  to  pay  her  during 
their  cohabitation,  and  until  their  marriage  should  be  made  public, 
would  surely  have  provided  for  her  reasonable,  not  to  say  liberal, 
support;  whatever  was  more  than  reasonable  was  excessive.  The 
discretion  of  the  court  below  is  a  legal  discretion  to  be  reasonably 
exercised."     16  Pac.  Rep  345;   75  Cal.  1. 

21  In  reversing  the  decision  of  Judge  Sullivan  in  favor  of  the 
plaintiff  the  Supreme  Court  of  California  said:  (79  Cal.  Rep.  638); 
22  Pac.  Rep.  29,  131). 

"Their  acts  and  conduct  were  entirely  consistent  with  the  mere- 
tricious relation  of  man  and  mistress,  and  almost  entirely  incon- 
sistent with  the  relation  of  husband  and  wife.  It  may  be  said  that 
the  public  manner  in  which  he  received  her,  and  ii^troduced  her  to 
his  friends,  was  inconsistent  with  his  claim  that  she  was  his  mis- 
tress, and  not  his  wife.  This  might  be  so  with  some  men,  but  the 
record  before  us  bears  unmistakable  evidence  of  the  fact  that  this 
man  had  sinned  so  long  and  so  openly  in  this  respect  that  he  did 
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On  tlie  22nd  of  January,  1889,  Mrs.  Terry's  counsel  gave  notice 
of  a  motion  in  the  Superior  Court  for  the  appointment  of  a  re- 
ceiver who  should  take  charge  of  the  Sharon  estate  which  she 
alleged  was  being  squandered  to  the  injury  of  her  interest  therein 
acquired  under  the  judgment  of  Judge  Sullivan.     On  the  29th  of 

not  care  to  conceal  his  wrong-doing  even  from  his  own  family.  Be- 
sides, it  must  be  remembered  that  there  was  nothing  openly  im- 
proper in  their  relations,  in  connection  with  their  association  with 
other  persons.  She  was  received  and  treated  as  a  mere  lady  friend 
and  acquaintance,  and  not  otherwise.  That  any  greater  intimacy 
existed  between  them  than  would  have  been  proper  as  between 
friends  of  the  opposite  sex,  was  carefully  concealed  from  the  public. 
But  by  what  stretch  of  judicial  interpretation  of  the  statute,  upon 
what  rule  of  evidence  or  of  common  sense,  can  it  be  held  that 
parties  assume  a  relation  by  uniformly  and  persistenly  denying  it,  or 
upon  what  principle  of  law  or  evidence  can  it  be  presumed  that 
parties  are  husband  and  wife  from  evidence  that  they  have  lived  as 
single  and  unmarried  people,  and  held  themselves  out  to  the  world 
as  such?  These  parties  had  no  common  home  or  place  of  abode. 
They  held  themselves  out  to  their  relatives,  friends,  acquaintances, 
and  the  world  as  unmarried.  The  respondent  never  at  any  time 
assumed  the  name  of  her  alleged  husband.  There  is  nothing  to  show 
that  they  had  taken  upon  themselves  the  mutual  duties  and  obliga- 
tions of  the  sacred  and  confident  relation  of  husband  and  wife. 
Their  private  letters  and  notes,  with  the  single  exception  of  the 
addresses  "My  Dear  Wife"  on  some  of  them,  which  are  so  vigor- 
ously attacked  as  forgeries,  do  not  contain  a  single  word  indicating 
that  such  a  relation  existed  between  them,  no  mention  of  it,  no 
reference  to  each  other  as  husband  or  wife,  no  words  of  affection 
or  endearment,  nothing  that  one  might  expect  to  find  in  commu- 
nications between  husband  and  wife.  But  the  strongest  and  most 
conclusive  evidence  to  our  minds  that  no  such  relation  existed,  or 
was  supposed  by  the  respondent  to  exist,  is  presented  by  her  letters 
to  him  when  she  was  about  to  be  turned  out  of  doors  at  his  in- 
stance. She  appeals  to  his  friendship,  but  not  to  his  love,  or  to  his 
duties  and  obligations  as  a  husband.  She  pleads  her  service  to  him 
as  a  friend,  and  as  a  nurse,  but  not  as  a  wife.  No  claim  of  her 
right  to  his  protection;  no  assertion  of  her  rights  as  a  wife.  It  is 
past  all  belief  that  any  woman  could  have  passed  through  an  ex- 
perience so  bitter  and  humiliating,  and  allow  herself  to  be  thrust 
into  the  street  by  her  own  husband,  and  in  her  many  appeals  to 
him  make  no  mention  of  the  relation  that  existed  between  them. 
We  are  clear  that  the  evidence  was  insufficient  to  sustain  this  find- 
ing. It  is  not  a  question  of  the  weight  of  the  evidence,  but  whether, 
giving  full  credit  to  it,  it  proves  the  assumption  by  these  parties 
of  marital  rights,  duties,  and  obligations.  It  is  a  question  of  law, 
and  not  of  fact,  and,  as  matter  of  law,  we  hold  the  evidence  to 
have  been  insufficient," 
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January  an  injunction  was  issued  by  the  United  States  Circuit  Court 
commanding  her  and  all  others  to  desist  from  this  proceeding. 

The  motion  for  a  receiver  was  submitted  after  full  argument  and 
on  the  3rd  of  June  following,  Judge  Sullivan  rendered  a  decision 
asserting  the  jurisdiction  of  his  court  to  entertain  the  motion  for  a 
receiver  and  declaring  the  decree  of  the  United  States  Circuit  Court 
inoperative.  He  reviewed  the  opinion  of  Justice  Field  in  the  re- 
vivor suit,  taking  issue  therewith.  As  that  decision,  though  it  had 
been  affirmed  by  the  Supreme  Court  of  the  United  States  nearly  a 
month  before,  having  decided  that  the  motion  for  a  receiver  could 
not  be  made,  he  set  the  hearing  for  the  same  for  July  15,  1889. 

On  the  27th  of  May,  one  week  before  the  rendering  of  this  decision 
by  Judge  Sullivan,  the  mandate  of  the  United  States  Supreme  Court 
had  been  filed  in  the  Circuit  Court  at  San  Francisco,  by  which  the 
decree  of  that  court  was  afiirmed.  Whether  a  receiver  would  be 
appointed  by  Judge  Sullivan  in  the  face  of  the  decision  of  the  Su- 
preme Court  of  the  United  States,  became  now  an  interesting  ques- 
tion. Terry  and  his  lawyers  affected  to  hold  in  contempt  the  Su- 
preme Court  decree  and  seemed  to  think  no  serious  attempt  would 
be  made  to  enforce  it. 

Meantime  both  of  the  Terrys  had  been  indicted  in  the  United 
States  Circuit  Court  for  the  several  offenses  committed  by  them  in 
assaulting  the  marshal  in  the  court  room  as  hereinbefore  described. 
These  indictments  were  filed  on  the  20th  September.  Dilatory 
motions  were  granted  from  time  to  time  and  it  was  not  until  the  4th 
of  June  that  demurrers  to  the  indictment  were  filed.  The  summer 
vacation  followed  without  any  argument  of  these  demurrers.  It 
was  during  this  vacation  that  Justice  Field  arrived  in  California, 
in  the  month  of  June.  The  appeal  to  the  Supreme  Court  of  the 
State  from  Judge  Sullivan's  order  denying  a  new  trial  had  been 
argued  and  submitted  on  the  4th  of  May,  but  no  decision  had  been 
rendered. 

Despite  the  pendency  of  that  appeal  by  reason  of  which  the  judg- 
ment of  the  Supreme  Court  of  the  state  had  not  yet  become  final, 
and  despite  the  mandate  of  the  United  States  Supreme  Court  affirm- 
ing the  decree  in  the  revivor  case,  Judge  Sullivan,  had  set  the  15th 
of  July  for  the  hearing  of  the  motion  of  the  Terrys  for  the  appoint- 
ment of  a  receiver  to  take  charge  of  the  Sharon  estate.  For  them 
to  proceed  with  this  motion  would  be  a  contempt  of  the  United  States 
Circuit  Court. 

The  arrival  of  Justice  Field  should  have  instructed  Judge  Terry 
that  the  decree  of  that  court  could  not  be  defied  with  impunity  and 
that  the  injunction  issued  in  it  against  further  proceedings  upon 
the  judgment  in  the  state  court  would  be  enforced  with  all  the 
power  authorized  by  the  Constitution  and  laws  of  the  United  States 
for  the  enforcement  of  judicial  process. 

As  the  15th  of  April  approached  the  lawyers  who  had  been  asso- 
ciated with  Terry,  commenced  discussing  among  themselves  what 
would  be  the  probable  consequence  to  them  of  disobeying  an  in- 
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junction  of  the  United  States  Circuit  Court.  The  attorneys  for  the 
Sharon  estate  made  known  their  determination  to  apply  to  that 
court  for  the  enforcement  of  its  writ  in  their  behalf. 

On  the  15th  July,  Judge  Terry  and  his  wife  appeared  in  the  Su- 
perior court  room.  Two  of  their  lawyers  came  in,  remained  a  few 
minutes  and  retired.  Judge  Terry  remained  silent.  His  wife  addressed 
the  court,  saying  that  her  lawyers  were  afraid  to  appear  for  her.  She 
said  they  feared  that  if  they  should  make  a  motion  in  her  behalf 
for  the  appointment  of  a  receiver.  Judge  Field  would  put  them  in 
jail;  therefore,  she  said,  she  appeared  for  herself.  She  said  if  she 
got  in  jail  she  would  rather  have  her  husband  outside,  and  this  was 
why  she  made  the  motion  herself,  while  he  remained  a  spectator. 

The  hearing  was  postponed  for  several  days.  Before  the  ap- 
pointed day,  the  Supreme  Court  of  the  State,  on  17th  July  rendered 
its  decision  reversing  the  order  of  Judge  Sullivan,  refusing  a  new 
trial,  thereby  obliterating  the  judgment  in  favor  of  Sarah  Althea 
and  the  previous  decioion  of  the  appellate  court  affirming  it. 

On  the  2nd  August  the  demurrers  to  the  several  indictments 
against  the  Terrys  came  up  to  be  heard  in  the  United  States  Dis- 
trict Court.  The  argument  upon  them  concluded  on  the  5th.  On 
the  7th  the  demurrer  to  one  of  the  indictments  against  Sarah  Althea 
was  overruled  and  she  entered  a  plea  of  not  guilty.  No  decision 
was  rendered  upon  either  of  the  five  other  indictments. 

On  the  following  day — August  8 — Justice  Field  left  San  Fran- 
cisco and  went  to  Los  Angeles  for  the  purpose  o"  holding  court. 

The  case  being  sent  back  to  the  Superior  Court  of  San  Francisco, 
was  tried  before  Judge  James  M.  Shafter22  who  had  succeeded  Judge 
Sullivan  in  July,  1890.  On  August  4  he  rendered  his  decision,  mak- 
ing the  following  findings  and  conclusions  of  law:  viz.:  That  the 
plaintiff  and  William  Sharon,  deceased,  did  not  on  August  25,  1880, 
or  at  any  other  time  consent  to  intermarry  or  become,  by  mutual 
agreement  or  otherwise,  husband  and  wife;  nor  did  they,  thereafter, 
or  at  any  time,  live  or  cohabit  together  as  husband  and  wife  or 
mutually  or  otherwise  assume  marital  duties,  rights  or  obligations; 
that  they  did  not  on  that  day  or  at  any  other  time  in  the  city  and 
county  of  San  Francisco  or  elsewhere,  jointly  or  otherwise,  make 
or  sign  a  declaration  of  marriage  in  writing  or  otherwise;  and  that 
the  declaration  of  marriage  mentioned  in  the  complaint  was  false, 
counterfeited,  forged  and  fraudulent  and,  therefore,  null  and  void. 
Therefore  the  plaintiff  and  William  Sharon  were  not  on  August 
25,  1880,  and  never  had  been,  husband  and  wife  and  plaintiff  had 

22  Shatter,  James  McMillan  (1816-1892).  Born  in  Vermont.  Grad. 
Wesleyan  Univ.  (Conn.)  Member  Vt.  Legislature  and  Secretary  of 
State,  1842-1849.  Settled  in  San  Francisco,  1855,  entering  his  broth- 
er's (Oscar  L.  Shaffer)  law  office.  State  Senator  1862.  Member 
Constitutional  Convention,  1878;  President  State  Agricultural  Soc. 
1878;  Judge  Superior  Court  (S.  F.)  1889-1890.  Died  in  San  Fran- 
cisco. 
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no  right  or  claim,  legal  or  equitable  to  any  property  or  share  in 
any  property  real  or  personal,  of  which  William  Sharon  was  the 
owner  or  In  possession  of,  or  which  was  then  or  might  thereafter 
be  held  by  the  executor  of  his  last  will  and  testament.  Judgment 
was  therefore  entered  for  the  defendant. 

On  August  5,  1892,  an  appeal  having  been  taken  and  the  plaintiff 
having  become  insane,  R.  Porter  Ashe  was  appointed  her  guardian.zB 
In  October,  1892,  the  appeal  was  dismissed  by  the  Supreme  Court. 

THE  THIRD  TRIAL^* 

In  the   United  States  Circuit  Court,  San  Francisco, 
California,  1888. 

Hon.  Stephen  J.  Field/^  Presiding  Justice. 

Hon.  Lorenzo  Sawyek,^^  Circuit  Judge. 

Hon.  George  M.  Sabin,^'^  District  Judge. 

March  12. 

William  Sharon  left  a  will  naming  his  son,  Frederick  W.  Sharom 
and  his  son-in-law,  Francis  G.  Newlands,  as  executors.  The  latter 
declined  to  act  and  to  Frederick  W.  Sharon,  as  sole  executor,  letters 
testamentary  were  issued. 

On  November  4,  1885,  William  Sharon  executed  a  deed  of  all  his 
property  to  his  said  son  and  son-in-law,  subject  to  various  trusts, 
for  the  protection  and  management  of  his  large  estate  and  its  final 
distribution  to  his  children,  grand  children  and  other  persons.  This 
f'eed  concluded  with  a  solemn  asservation  that  Sarah  Althea  Hill 
was  not  and  never  had  been  his  wife,  that  he  never  proposed  mar- 
riage to  her  or  married  her  in  any  form  or  manner,  that  the  so 
called  marriage  contract  and  the  alleged   letters   from  him  wer« 

23  On  March  19,  1892,  Mrs.  Terry  was  adjudged  insane  by  the 
Court  and  was  committed  to  the  State  Asylum  for  the  Insane  at 
Stockton.     Her  malady  at  first  acute,  became  chronic. 

2*Bibliography.     See  ante  p.  470. 

25FIELD,  Stephen  Johnso:v  (1816-1899).  Born  Hadam,  Conn.  Grad. 
Williams  Coll.  1837;  admitted  to  N.  Y.  bar  and  practised  there  until 
1849,  when  he  removed  to  California,  settling  at  Marysville  where 
he  became  its  first  Alcalde;  member  Cal.  Legislature,  1859;  Judge 
Supreme  Court  (Cal.)  1857-1863;  Associate  Justice  U.  S.  Supreme 
Court  1863-1897;  Member  Electoral  Commission,  1877. 

26See  ante  p.  470. 

27SABIN,  George  M.  Born  Cayahogo  Co.,  O.,  1835.  Grad.  West.  Re- 
serve Coll.  1856.  Admitted  to  bar,  1858;  served  through  Civil  War 
and  removed  ta  Nevada,  1868;  United  States  District  Judge,  1882- 
1890. 
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forgeries,  and  he  specifically  empowered  and  directed  his  trustees  to 
vigorously  contest,  in  every  court  where  a  contest  can  be  made, 
her  false  claims  and  pretensions.  Frederick  W.  Sharon  resigned 
his  trusteeship  and  Francis  G.  Newlands  remained  the  sole  trustee. 
A  bill  of  revivor  is  now  filed  by  Frederick  W.  Sharon,  executor 
to  carry  into  execution  the  decree  of  this  Court  made  on  Septem- 
ber 29,  1885.  The  bill  is  against  David  S.  Terry  and  Sarah  Althea 
Terry,  his  wife,  the  latter  having  recently  married  the  said  Terry. 
It  alleges  that  the  former  decree  in  the  case  had  abated  by  the 
death  of  the  plaintiff,  William  Sharon;  that  the  alleged  marriage 
contract  has  never  been  surrendered  for  cancellation,  that  he  fears 
that  the  defendant  will  seek  to  enforce  property  rights  by  virtue 
of  that  writing,  under  the  decree  of  the  Superior  Court  of  San 
Francisco  . 

April  14. 

Today  a  similar  bill  was  filed  by  Francis  G.  Newlands,  Trustee. 
It  stated  that  the  property  of  Sharon  was  over  $5,000,000  in  value, 
that  the  defendant  claimed  the  rights  of  a  wife  in  that  property, 
that  the  State  Court  had  rendered  a  judgment  declaring  her  the 
wife  of  William  Sharon,  had  granted  her  a  divorce  from  such  mar- 
riage, and  awarding  her  one-half  of  all  his  community  property, 
ordering  an  accounting,  and  giving  her  alimony;  that  she  is  seeking 
to  enforce  that  judgment;  that  the  said  judgment  was  founded  upon 
the  said  declaration  of  marriage,  adjudged  by  this  court  to  be  forged 
and  fraudulent,  and  that  its  execution  and  enforcement  ought  in 
equity  to  be  restrained,  as  an  infringement  of  the  decree  and  prior 
jurisdiction  of  this  court,   and  of  the  rights   of  the  complainants. 

He  therefore  asks  that  the  former  proceedings  and  judgment  be 
revived  and  that  she  be  forbidden  to  enforce  the  decree  of  the  State 
Court. 

W.  F.  Herrin,2s  for  complainants;  John  A.  Stanlei/,^^  Thomas  P. 
Stoneyso  and  Oeorge  B.  Hays,^^  for  Respondents. 

28HERRIN,  William  Franklin,  Bom  Jackson  Co.,  Oregon,  1854. 
Grad.  State  Agr.  Coll.  Oreg.  1873  and  Cumberland  Law  School, 
Tenn.  1875.  Reinoved  to  California;  General  Counsel  and  Vice 
Pres.  Southern  Pac.  R.  R.  1916  and  Bank  of  California. 

29STANLEy,  John  A.  Born,  North  Carolina,  admitted  to  bar  in 
that  state  and  practised  there.  After  the  Civil  War  removed  to  San 
Francisco.  For  many  years  a  member  of  the  firm  of  Stoney,  Stan- 
ley &  Hayes;  County  Judge  San  Francisco;  Chairman  of  Board  of 
Freeholders  who  drew  up  the  city  charter  for  San  Francisco.  Died 
in  San  Francisco.  See  Shuck,  Oscar  T.,  Bench  and  Bar  of  Calif., 
p.  493  (1901,  ed.) ;  San  Francisco  Call,  Sept.  23,  1899;  San  Francisco 
Chronicle,  Sept.  23,  1899. 

soStoney,  Thomas  Pokchee  (1835-1891).  Born,  Charleston,  S.  C. 
Ed.  Hudson  Prep.  Aca.,  Mount  Zion  Coll.  Winnsboro,  S.  C;  South 
Car.  Coll.  Uni.  North  Car.;  Uni.  Va.  Removed  to  Napa,  Cal.,  1856. 
He  began  study  of  law  1858  and  admitted  to  practise  1859.     En- 
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The  Respondents'  Counsel  demurred,  maintaining  that  the  Court 
had  no  jurisdiction  of  the  subject  matter.  Our  objections  are  in- 
tended to  apply  to  the  original  bill  in  the  suit  of  Sharon  v.  Hill.  The 
Circuit  Court  possessed  no  jurisdiction  of  the  subject-matter  of  that 
suit,  and  no  power  to  make  the  decree  entered  therein;  the  same 
was  absolutely  null  and  void,  and  therefore  there  is  nothing  to 
revive.  Secondly:  The  original  suit  was  to  have  canceled  a  piece  of 
paper  of  no  commercial  value,  and  to  give  a  Federal  Court  jurisdic- 
tion the  matter  in  dispute  must  exceed  "the  sum  or  value  of  $500," 
under  the  act  of  1875,  increased  later  to  $2,000. 

Third:  The  bill  of  complaint  does  not  sufficiently  describe  the 
property  of  the  deceased.  Fourth:  That  the  original  suit  abated 
by  the  transfer  of  Sharon's  property  under  the  deed  of  trust. 
Fifth:  That  the  judgment  and  decree  of  the  State  Court  took  away 
the  jurisdiction  of  the  Federal  Court.  Sixth:  The  record  shows 
that  the  suit  in  the  State  court  was  removed  on  the  petition  of 
Sharon  to  the  United  States  Court  and  afterwards  by  agreement  of 
his  attorneys  was  remanded  to  the  State  Court.  This  and  the 
failure  of  his  attorneys  to  present  to  the  State  court  the  judgment 
of  the  Federal  Court  was  an  abandonment  of  its  protection;  and 
that  the  execution  of  the  decree  in  the  Federal  Court  by  injunction 
against  prosecuting  proceedings  under  the  judgment  of  the  State 
court  is  forbidden  by  the  act  of  Congress  prohibiting  the  issue  of 
an  Injunction  to  stay  proceedings  in  a  State  court  except  in  cases 
of  bankruptcy. 

September  3. 

Mr.  Justice  Field:  The  objections  taken  by  counsel  to 
the  decree  on  the  original  bill  could  have  been  urged  when 
the  original  bill  was  pending,  and,  in  fact,  were  presented 
so  far  as  they  relate  to  the  power  of  the  court  to  grant  the 
relief  prayed.  10  Sawy.  50,  20  Fed.  Rep.  3.  And  the 
general  doctrine  is  that  objections  taken  to  the  original  bill, 
or  which  might  have  been  thus  taken,  cannot  again  be  made 
upon  a  bill  of  revivor,  where  the  original  suit  has  abated 

listed  in  Marion  artillery  (Confederate  army)  1861;  returned  to 
Napa  1866.  County  Judge,  Napa  Co.  1871-1875.  Removed  to  San 
Francisco  1880.  Entered  partnership  with  ex-Judge  Stanley  and 
George  R.  B.  Hayes.  Died  in  San  Francisco.  See,  Hist.  Napa  and 
Lake  Co.'s  Cal.  1881.    Morning  Call  (San  F.)  Dec.  20,  21,  1891. 

siHayes,  George  B.,  was  born  in  Belfast,  Ireland  in  1847.  He  came 
to  California  in  1863  and  was  admitted  to  the  bar  in  1869.  "Was  a 
member  of  the  Legislature  from  San  Francisco  in  1869-70  and  of 
the  Board  of  Freeholders  in  1886.  Associated  with  his  uncle,  Wil- 
liam Hayes,  and  himself  in  the  practise  was  John  A.  Stanley,  before 
the  latter  became  County  judge  in  1870.    The  uncle  died  in  1881, 
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by  the  death  of  the  plaintiff.  The  only  questions  which  can 
then  be  raised  are  whether  the  party  in  whose  name  the 
revival  is  asked  has  succeeded  to  the  interests,  rights,  or 
claims  of  the  deceased,  or  has  become  the  legal  representa- 
tive of  his  estate,  so  as  to  enable  him  to  continue  the 
prosecution  of  the  suit,  if  not  already  determined,  or  to 
revive  it  so  as  to  enforce  the  judgment  rendered,  if  not 
already  executed.  An  attack  upon  a  judgment  in  a  pro- 
ceeding to  revive  it  is  a  collateral  attack,  and  can  avail  only 
when  there  is  an  absolute  want  of  jurisdiction,  either  of  the 
parties  or  of  the  subject-matter. 

As  to  the  second  objection,  by  "matter  in  dispute"  is 
meant  the  subject  of  litigation.  This  in  this  case  is  the 
enjoining  of  the  use  and  the  cancellation  of  a  paper,  as  a 
forgery  and  fraud.  But  it  is  insisted  that  this  contract  was 
not  capable  of  pecuniary  estimation;  if  forged,  as  claimed 
on  one  side,  it  would  be  a  valueless  paper;  if  genuine,  as 
claimed  on  the  other  side,  it  could  of  itself  establish  no 
property  rights  in  the  defendant.  "What  might  ultimately 
result  from  the  marriage  which  it  might  aid  in  proving  was 
only  prospective  and  contingent,  lying  among  mere  possi- 
bilities. We  do  not  so  construe  the  alleged  contract,  or  the 
rights  it  conferred  upon  the  alleged  wife,  and  the  obligations 
it  imposed  upon  the  alleged  husband.  If  genuine  and  valid, 
it  established  a  marriage  between  the  parties  from  its  date, 
assuming,  as  claimed  by  her,  that  it  was  followed  by  the 
requisite  consummation.  It  is  not  a  contract  to  marry  at 
a  future  day,  or  an  admission  that  a  marriage  has  already 
taken  place.    It  is  an  instrument  by  which,  on  the  assump- 

and  Judge  Stanley  having  left  the  bench,  and  ex-County  Judge 
Stoney  of  Napa  having  removed  to  San  Francisco,  the  firm  of  Stan- 
ley, Stoney  &  Hayes  was  formed  which  lasted  for  ten  years,  until 
Judge  Stoney's  death.  The  firm  afterwards  became  Stanley,  Hayes  & 
Bradley.  For  twenty  years  there  was  no  more  laborious  leader 
of  the  Metorpolitan  bar  than  Mr.  Hayes  and  few  who  enjoyed  a 
larger  revenue  from  the  practise.  He  died  suddenly  on  April  5, 
1896,  and  was  buried  with  imposing  ceremonies  from  the  great 
cathedral  on  Van  Ness  avenue.  He  left  no  issue.  Shuck,  Bench 
and  Bar  of  Cal.,  550. 
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tion  mentioned,  the  marriage  relation  was  immediately 
created.  It  therefore  imposed  upon  him  from  that  date  all 
the  obligations  of  a  husband  which  the  law  creates,  and 
among  which  is  that  of  supporting  the  defendant  as  his  wife 
in  a  manner  suitable  to  his  condition  of  life.  In  her 
complaint  in  the  State  Court,  which  became  by  her  pleadings 
in  the  Circuit  Court  a  part  of  the  record  there,  she  assumes 
that  he  was,  when  married,  worth  $5,000,000,  for  she  avers 
that  he  was  not  then  worth  more  than  that  sum,  with  an 
income  of  $30,000  a  month,  and  she  alleges  that  since  then, 
by  their  joint  prudent  management,  he  has  become  worth 
$10,000,000  more,  and  his  income  has  increased  to  $100,000 
a  month.  A  reasonable  allowance  for  her  support,  which 
she  might  claim  from  him  by  virtue  of  that  contract  of 
marriage,  if  genuine  and  valid,  would  greatly  exceed  the 
amount  required  for  the  jurisdiction  of  the  court.  Again, 
the  contract,  if  genuine  and  valid,  placed  her  in  a  position 
to  claim  her  rights  to  a  portion  of  the  community  property; 
that  is,  property  acquired  by  the  earnings  of  both  since  its 
date.  She  alleges  in  the  state  suit  that  such  earnings 
amounted  to  $10,000,000,  and  if  so,  under  the  law,  as  his 
wife,  she  would  be  entitled  to  one-half  thereof  on  his 
decease,    against    any    attempted    testamentary    disposition. 

Again,  the  contract,  if  genuine  and  valid,  gave  her  an 
inchoate  right  of  dower  in  the  real  property,  which  he  then 
possessed  in  the  District  of  Columbia,  amounting  in  value 
to  $300,000.  That  right,  though  to  be  enjoyed  only  in  case 
of  her  surviving  him,  had  a  present  substantial  value, 
capable  of  pecuniary  appraisement,  and  of  which  he  could 
not  deprive  her  by  any  conveyance  of  the  property  without 
her  joining  with  him. 

Suits  to  cancel  forged  contracts,  such  as  a  forged  deed, 
are  of  common  occurrence.  What  is  the  value  of  the  instru- 
ment in  controversy  in  such  cases?  If  it  be  forged,  its 
actual  value  is  nothing;  but,  for  purposes  of  jurisdiction 
over  it  by  the  court,  it  must  be  held  to  have,  to  the  rightful 
owner  of  the  property,  the  value  of  the  property,  the 
possession  and  enjoyment  of  which  is  imperiled  by  it.    That 
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such  is  the  general  understanding  of  the  profession  we  have 
no  doubt,  for  we  can  find  no  case  where  jurisdiction  of  the 
court  has  been  denied,  in  the  multitude  of  instances  where 
it  has  been  invoked,  because  such  instrument  is  incapable 
of  pecuniary  estimation.  It  is  everywhere  assumed  that 
the  property  which  could  be  affected  by  it,  if  genuine,  is 
the  measure  of  its  value  for  the  purposes  of  jurisdiction. 
We  might  also  refer,  in  support  of  this  view,  to  that  branch 
of  equity  jurisdiction  which  is  exercised  in  discovering 
testimony  or  perpetuating  it.  What  is  the  measure  of  value 
in  such  cases?  Clearly,  for  purposes  of  jurisdiction,  it  must 
be  estimated  with  reference  to  the  value  of  the  property  in 
relation  to  which  it  is  desired  to  discover  or  perpetuate  the 
testimony.  A  court  of  equity  having  jurisdiction  to  lay  its 
hands  upon  and  control  forged  and  fraudulent  instruments, 
it  matters  not  with  what  pretensions  and  claims  their  validity 
may  be  asserted  by  their  possessor,  whether  they  establish 
a  marriage  relation  with  another,  or  render  him  an  heir  to 
an  estate,  or  confer  a  title  to  designated  pieces  of  property, 
or  create  a  pecuniary  obligation.  It  is  enough  that  unless 
set  aside,  or  their  use  restrained,  they  may  impose  burdens 
upon  the  complaining  party,  or  create  claims  upon  his 
property  by  which  its  possession  and  enjoyment  may  be 
destroyed  or  impaired. 

The  third  objection  that  the  bill  does  not  specifically 
describe  the  property  of  the  deceased  is  without  force. 
The  records  shows  that  he  possessed  a  large  and  valuable 
property,  the  right  to  portions  of  which  would  be  affected 
by  the  alleged  contract,  if  genuine  and  valid. 

As  to  the  fourth  objection,  both  the  original  bill  and  this 
one  have  the  same  object,  to  revive  the  origioal  decree  and 
enforce  its  execution;  the  latter  being  necssary  because  the 
trustees  and  beneficiaries  tinder  the  trust  deed  take  by  a  title 
which  may  be  contested,  and  not  like  the  executor  by 
operation  of  law. 

But  purchasers  and  devisees,  by  an  original  biU,  in  the 
nature  of  a  bill  of  revivor,  may  draw  to  themselves  the 
advantages  of  the  former  suit,  in  whatever  stage  it  may  be 
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at  the  time  of  the  abatement.  To  the  alleged  abatement 
of  the  original  suit,  by  the  transfer  of  the  decedent's 
property,  there  are  three  answers,  each  of  which  is  com- 
plete. In  the  first  place,  the  reservations  in  the  trust  deed 
of  power  in  the  grantor  to  claim  during  his  life  the 
payment  of  the  net  income,  rents,  issues  and  profits  of  the 
property  remaining  after  certain  monthly  payments  to  his 
children,  and  to  his  son-inlaw  for  his  grandchildren,  con- 
tinued in  him  sufficient  interest  in  the  property  to  maintain 
the  suit  to  cancel  a  forged  document  which  might  lessen 
the  amount  of  such  income,  rents  and  profits.  In  the 
second  place,  the  decree,  having  been  entered  as  of  Sep- 
tember 29,  1885,  was,  with  reference  to  the  trust  deed 
subsequently  executed,  as  though  the  decree  had  been 
announced  by  the  court  as  of  that  day.  In  the  third  place, 
the  deed  of  trust  having  been  made  pendente  lite,  the 
trustee  and  beneficiaries  took  subject  to  the  decree  which 
might  be  subsequently  rendered.  The  suit  being  to  revoke  and 
cancel  an  instrument  which  might  otherwise  lessen  the  value 
of  the  estate,  and  having  been  heard  and  submitted  for 
decision,  it  is  to  be  presumed,  in  the  absence  of  any 
application  by  the  trustee  and  beneficiaries  to  be  substi- 
tuted as  plaintiffs,  that  they  desired  that  the  case  should 
be  held  for  such  determination  in  their  interest.  While 
they  might  properly  have  asked  to  be  joined  with  the 
plaintiff,  they  were  not  bound  to  do  so.  The  court  had 
jurisdiction  to  proceed  without  them  to  render  the  decree. 
Having    disposed    of    these    questions    of    jurisdiction — 

Mrs.  Terry.  Judge,  are  you  going  to  take  the  responsibility  of 
ordering  me  to  give  up  that  marriage  contract? 

Mb.  Justice  Fielv.    Take  your  seat  madam. 

Mrs.  Terry.  How  much  did  you  get  for  that  decision?  You  have 
been  paid  by  Newlands. 

Me.  Justice  Field,  Marshal,  remove  that  woman  from  the  court- 
room and  the  Court  will  deal  with  her  hereafter. 

Mrs.  Terry.    I  won't  go  out  and  you  can't  put  me  out. 

Marshal  Franks  proceeded  to  remove  her — 

Mrs.  Terry  (striking  him  in  the  face).  You  dirty  scrub.  You 
dare  not  remove  me  from  this  court-room. 
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Judge  Terry  (rising  from  his  chair).  Don't  touch  my  wife;  get 
a  written  order. 

Marshal  Franks.  Judge,  stand  back,  I  have  order  enough,  no 
written  order  is  required. 

Judge  Terry  (as  the  Marshal  took  hold  of  Mrs.  Terry's  arm).  No 
***  damn  man  shall  touch  my  wife  (striking  the  Marshal  a  blow 
in  the  face.)  Here  he  endeavored  to  draw  a  bowie  knife  but  was 
overpowered  by  the  deputy  marshals  and  forced  to  the  floor  while 
his  wife  was  removed  from  the  room,  scratching  and  striking  the 
officers,  denouncing  and  threatening  them  and  the  judges,  charging 
that  they  had  stolen  her  jewelry  and  calling  on  one  of  her  attor- 
neys to  give  her  her  satchel  in  which  she  had  a  revolver. 

Judge  Terry  being  allowed  to  rise,  he  drew  a  knife,  exclaiming, 
"Let  go,  let  go,  you  sons  of  *  *  *  I  will  cut  you  to  pieces; 
I  will  go  to  my  wife."  He  was  again  overpowered,  the  knife  taken 
from  him  and  he  also  was  removed  from  the  court-room. 

As  I  was  saying  when  interrupted,  the  next  question  is 
as  to  how  far  the  judgment  heretofore  entered  in  this 
court  is  affected  by  the  judgment  in  the  State  Court? 
William  Sharon,  being  a  citizen  of  Nevada,  had  a  con- 
stitutional right  to  ask  the  decision  of  the  federal  court 
upon  the  case  presented  by  him,  and  it  would  be  a  strange 
result  if  the  defendant,  who  was  summoned  there,  could, 
by  any  subsequent  proceedings  elsewhere,  oust  that  court 
of  its  jurisdiction  and  rightful  authority  to  decide  the 
case.  The  constitution  declares  that  the  judicial  powers  of 
the  United  States  shall  extend  to  controversies  between 
citizens  of  different  states, — a  provision  which  had  its  origin 
in  the  impression  that  local  attachments  and  prejudices 
might  injuriously  affect  the  administration  of  justice  in  the 
state  courts  against  the  claims  of  citizens  of  other  states. 
Railway  Co.  v.  Whitton,  13  Wall.  270,  289.  So  valuable 
has  the  right  of  citizens  of  other  states  than  the  one  in 
which  suits  are  brought  against  them  to  have  their  cases 
heard  in  a  federal  court  always  been  regarded,  that,  at 
the  very  outset  of  the  government,  congress  provided,  and 
in  different  acts  since  has  renewed  the  provision,  that  when 
a  citizen  of  another  state  is  sued  in  a  state  court,  he  may, 
upon  proper  application,  accompanied  by  an  offer  of  good 
and  sufficient  surety  for  entering  copies  of  the  proceedings 
and  his   appearance   in   the  federal   court,   have   the   case 
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removed  to  that  court,  and  tried  or  heard  there;  and  all 
the  acts  of  congress  have  declared  that  it  shall  be  the  dnty 
of  the  state  court  in  such  a  case  to  accept  the  surety,  and 
to  proceed  no  further  in  the  cause.  Any  subsequent  pro- 
ceedings there  are  null  and  void,  and  will  be  so  treated 
by  the  federal  courts.  As  said  by  the  supreme  court,  in 
Railroad  Co.  v.  Koontz,  (104  U.  S.  14),  it  is  well  settled 
that,  ''when  a  sufficient  case  for  removal  is  made  in  the 
state  court,  the  rightful  jurisdiction  of  that  court  comes 
to  an  end,  and  no  further  proceedings  can  properly  be  had 
there,  unless  in  some  form  its  jurisdiction  is  restored."  As 
congress  has  made  such  careful  provision  to  secure  to 
citizens  of  other  states  a  right  to  transfer  to  a  federal 
court  cases  in  which  they  are  sued  in  state  courts,  and 
prohibited  further  proceedings  therein  after  proper  appli- 
cation is  made  for  removal,  it  would  be  strange,  we  repeat, 
if  a  defendant  properly  summoned  in  the  first  instance  into 
that  court  by  a  citizen  of  another  state  could  cut  off  and 
practically  nullify  the  latter 's  constitutional  right  to  a 
hearing  there  by  instituting  a  suit  in  a  state  court,  which 
might  involve  in  some  of  its  phases  a  determination  of  the 
same  matters.  Such  a  pretension,  as  said  in  one  of  the 
authorities  cited,  cannot  be  tolerated.  The  jurisdiction  of 
the  federal  court  having  attached,  the  right  of  the  plaintiff 
to  prosecute  his  suit  to  a  final  determination  there  cannot 
be  arrested,  defeated  or  impaired  by  any  proceeding  in  a 
court  of  another  jurisdiction.  This  doctrine  we  hold  to  be 
incontrovertible.  It  is  essential  to  any  orderly  and  decent 
administration  of  justice,  and  to  prevent  an  unseemly 
conflict  of  authority,  which  could  ultimately  be  determined 
only  by  superiority  of  physical  force  on  one  side  or  the 
other. 

Where  two  judgments,  relating  to  the  same  subject,  are 
irreconcilable,  both  cannot  be  enforced.  One  or  the  other 
must  give  way,  and  the  only  reasonable  test  by  which  the 
superiority  of  one  over  the  other  is  to  be  determined  is 
that  which  is  expressed  in  the  authorities  cited,  that  the 
court   which   first   obtains   jurisdiction   of   the  subject   and 
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parties  must  have  the  right  to  proceed  to  judgment. 
Having  first  acquired  possession  of  the  subject,  it  cannot 
be  rightly  ousted  by  subsequent  proceedings  in  another 
court  having  no  supervising  or  appellate  authority.  If 
the  time  of  the  rendition  of  the  judgment,  independently 
of  the  commencement  of  the  suit,  were  to  be  the  test,  the 
superiority  of  judgment,  as  counsel  well  observe,  would 
depend  on  mere  accident  or  circumstances  beyond  the 
power  of  the  court  or  parties;  as  one  court  may  have  a 
large  calendar,  and  be  blocked  up  with  business,  creating 
great  delay  in  the  disposition  of  causes,  while  the  other 
court  may  have  few  causes,  and  those  of  minor  importance, 
and  thus  be  enabled  to  speedily  dispose  of  them.  It  would 
give  the  latter  court  pre-eminence,  because  it  is  enabled, 
from  paucity  of  cases,  to  dispose  of  its  calendar  at  an 
earlier  day,  and  might,  as  suggested,  tend  to  an  unseemly 
scramble  of  litigants  to  speed  cases  in  the  respective  courts 
of  their  preference.  The  exceptions  to  the  doctrine  that 
priority  of  jurisdiction  controls  priority  of  decision,  to  which 
we  have  referred,  and  to  which  our  attention  has  been  called 
by  counsel  of  the  defendants,  will  be  found  on  examination  to 
range  themselves  under  two  classes:  First,  where  the  same 
plaintiff  has  asked  in  the  different  suits  a  determination  of  the 
same  matter;  as,  for  instance,  where  different  obligations  are 
issued  upon  the  same  transaction,  which  is  attacked  in  each 
suit  as  fraudulent  and  illegal,  and  therefore  vitiating  the 
several  obligations;  or  where  the  jurisdiction  of  a  court  of 
equity,  as  well  as  a  court  of  law,  is  invoked  by  him  with 
reference  to  the  matter.  Of  course,  a  decision  first  rendered 
in  either  suit  may  be  pleaded  in  the  others.  The  plaintiff 
must  abide  the  adjudication  which  he  has  sought.  And, 
second,  where  the  cases  are  upon  contracts  or  obligations, 
which  from  their  nature  are  merged  in  the  judgment 
rendered,  the  subject  upon  which  the  first  suit  is  founded 
having  thus  ceased  to  exist. 

The  case  at  bar  is  not  within  either  of  the  excepted 
classes.  The  plaintiff  has  not  invoked  the  jurisdiction  of 
the  state  court,   and  the   alleged  marriage  contract   is  not 
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one  which  in  any  sense  of  the  rule  was  merged  or  could 
be  merged  in  the  judgment,  any  more  than  a  deed,  upon 
which  title  to  real  estate  is  asserted,  is  merged  in  a  judg- 
ment in  ejectment  for  the  possession  of  the  property.  It 
was  as  much  an  outstanding  and  existing  contract  after 
the  judgment  of  the  state  court  as  before,  and  was  equally 
available  for  all  purposes.  But,  aside  from  this,  the 
doctrine  of  the  excepted  cases  can  have  no  application  to 
cases  instituted  in  a  federal  court  by  a  citizen  of  another 
state,  so  as  to  give  paramount  authority  to  a  judgment 
of  a  state  court  in  a  suit  subsequently  commenced  against 
him,  without  defeating  a  most  important  right  conferred 
upon  him  by  the  constitution  and  laws  of  the  United 
State, — a  result  which  can  in  no  manner  be  accomplished 
either  directly  or  indirectly. 

The  sixth  objection  of  defendant's  counsel  is  that  the 
priority  of  jurisdiction  of  the  federal  court  was  waived 
by  the  stipulation  to  remand  the  case  originally  commenced 
in  the  state  court,  from  the  federal  court  to  which  it  had 
been  removed,  back  to  the  state  court.  This  argument 
was  made  in  the  original  suit  and  was  held  to  be  without 
force.  A  statement  of  the  circumstances  of  the  remanding 
is  suffiicient  answer  to  the  position.  The  case  commenced 
in  the  state  court  by  the  alleged  wife,  Sarah  Althea,  against 
Sharon,  praying  that  her  alleged  marriage  be  declared  legal 
and  valid,  and  then  that  a  divorce  be  decreed,  was  removed 
on  the  application  of  the  defendant  therein  to  the  federal 
court  on  the  supposition  that  he  had  a  right  to  have  it 
heard  there.  The  plaintiff  therein  denied  that  right  on 
the  ground  that  the  subject-matter,  being  an  action  for  a 
divorce,  was  not  within  the  jurisdiction  of  the  court,  and 
moved  to  remand  it  back  to  the  state  court.  The  defend- 
ant's counsel  appears  to  have  come  to  the  conclusion  that 
her  motion  would  be  granted,  and,  instead  of  waiting  for 
the  order  of  the  federal  court  to  that  effect,  consented  that 
the  case  might  be  remanded,  and  that  is  all  there  is  of  the 
alleged  waiver.  The  consent  waived  no  rights  of  priority 
by  the  original  suit,  nor  in  any  respect  affected  its  position. 
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It  would  be  strange  if  the  remanding  of  one  action  by- 
consent  should  change  or  affect  in  any  degree  the  juris- 
diction of  the  court  over  another  and  different  action,  to 
which  the  consent  made  no  reference.  The  position  that 
the  protection  of  the  decree  of  the  federal  court  was  waived 
because  the  attention  of  the  state  court  was  not  called  to  it, 
either  on  the  motion  for  a  new  trial,  or  on  the  argument 
of  the  appeal  in  the  supreme  court,  merits  careful  con- 
sideration. There  is  not,  and  certainly  ought  not  to  be, 
anything  so  unseemly  as  rivalry  and  contention  between 
the  courts  of  the  state  and  the  courts  of  the  United  States. 
Both  have  large  and  responsible  duties  in  the  adminis- 
tration of  justice  for  the  American  people,  and  we  are  sure 
that  neither  has  any  desire  to  encroach  upon  the  juris- 
diction and  rightful  authority  of  the  other.  And  yet,  as 
both  courts  have  on  many  subjects  concurrent  jurisdiction, 
it  will  sometimes  happen  that  there  will  be  conflict  of 
decision  between  them,  and  then  a  proper  respect  for  each 
other  will  induce  both  to  seek  a  solution  consistent  with 
•the  just  rights  of  the  parties.  We  think,  therefore,  it 
would  have  been  a  proper  proceeding  for  the  plaintiff  in 
the  original  suit — the  defendant  in  the  state  court — to  have 
called  the  attention  of  that  court  and  of  the  supreme  court 
of  the  state  in  some  formal  way  to  the  decision  and  decree 
of  the  federal  court,  not  for  the  purpose  of  changing  any 
alleged  rulings  had  in  the  state  courts,  but  in  order  to 
secure  a  stay  therein  of  all  further  proceedings  in  them. 
The  whole  controversy  in  the  state  court  rested  upon  the 
alleged  validity  of  the  marriage  contract,  and  this  fact  is 
fully  set  forth  in  its  findings.  The  decree  in  the  federal 
court  adjudged  that  contract  to  be  a  forgery,  and  ordered 
its  surrender  and  cancellation.  If  this  decree  be  a  final 
one,  and  the  court  had  jurisdiction  to  render  it,  there  can 
be  no  doubt  that  it  should,  when  presented  to  the  state 
courts,  stay  all  proceedings  therein.  Those  courts  would 
only  be  called  upon  to  give  full  faith  and  credit  to  it,  not 
to  reverse  or  review  any  of  their  rulings,  but  to  act  upon 
a  fact,  conclusive  of  the  case,  for  the  first  time  brought  to 
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their  attention.  They  would  only  be  called  upon  to  do 
what  they  would  do  upon  official  notice  to  them  of  any 
other  fact  which  would  conclude  a  pending  controversy. 
If,  for  example,  there  should  be  brought  to  a  nisi  prius 
court,  after  a  conviction  of  an  accused  party  of  murder, 
or  before  the  supreme  court  of  the  state  on  appeal  from 
the  judgment,  official  notice  that  the  convict  had  been 
pardoned  subsequent  to  the  conviction,  the  nisi  prius  court 
would  not  thereupon  grant  a  new  trial,  or  the  supreme 
court  reverse  the  judgment,  but  both  courts  might  properly 
be  called  upon  to  stay  all  proceedings  upon  the  conviction; 
and  an  order  to  that  effect,  reciting  the  pardon,  might  be 
made.  So,  too,  if,  while  argument  is  going  on  upon  the 
appeal,  the  supposed  murdered  man  should  walk  into  court 
and  present  himself,  I  think  the  court,  though  it  might 
find  no  error  in  the  ruling  of  the  lower  court,  would 
readily  find  a  way  to  stay  execution  of  the  judgment  upon 
reciting  the  personal  appearance  of  the  supposed  murdered 
man.  So  we  think  the  decree  of  the  federal  court  might 
have  been  officially  presented  to  the  state  courts,  and  3 
stay  of  proceedings  in  the  action  there  asked.  But  it  was 
not  obligatory  upon  the  defendant  in  the  state  courts  to 
present  to  them  the  federal  decree.  He  might  think  proper 
to  await  the  final  action  of  those  courts,  and,  if  the  judg- 
m.ent  of  the  superior  court  should  be  ultimately  sustained, 
present  the  federal  decree  to  stay  its  enforcement.  He 
might  very  well  have  deemed  it  wise  to  wait  until  the 
time  to  appeal  from  the  federal  decree  had  expired  before 
calling  upon  the  state  courts  to  give  effect  to  it  in  pro- 
ceedings before  them.  The  time  to  appeal  did  not  expire 
until  the  15th  of  January,  1888,  after  the  motion  for  a 
new  trial  had  been  heard  in  the  lower  court,  and  the 
appeal  had  been  heard  and  submitted  in  the  supreme  court. 
The  decree  was  entered  as  of  September  29,  1885,  and  was 
as  effectual  for  all  purposes  as  if  it  had  been  announced 
on  that  day,  except  vv^here  the  rights  of  others  may  have 
been  prejudiced  thereby;  and  to  prevent  such  prejudice  in 
shortening  the  time  to  appeal,  it  must  be  deemed  to  have 
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commenced  running  only  from  the  date  of  its  actual  entry. 
There  was  no  effective  appeal  from  the  decree  in  the 
federal  court  taken  during  the  statutory  period.  There 
was  an  attempt  by  the  defendant  to  appeal,  and  an  order 
was  made  allowing  an  appeal,  but  as  this  was  before  the 
case  was  revived  the  order  was  improvidently  made,  and 
was  without  any  efficacy.  Where  a  suit  has  abated  by 
the  death  of  the  plaintiff  after  judgment,  no  appeal  can 
be  taken  by  the  defendant  until  the  case  is  revived. 
McClane  v.  Boon,  6  Wall.  244.  The  decree  of  the  federal 
court,  when  revived,  may  be  used  to  stay  any  attempted 
enforcement  of  the  judgment  of  the  state  court.  Boynton 
v.  Ball,  121  U.  S.  462,  7  Sup.  Ct.  Eep.  981. 

The  failure  to  present  the  decree  to  the  state  courts  did 
not,  therefore,  in  our  opinion,  lessen  its  efficacy,  and  will 
not  prevent  it  when  revived  from  being  hereafter  presented 
to  them,  and  does  not  impair  in  any  respect  the  power  of 
this  court  to  enforce  its  execution.  The  prohibition  against 
the  issue  of  an  injunction  by  a  court  of  the  United  States 
to  stay  proceedings  in  a  state  court  is  found  in  section  5 
of  the  act  of  March  2,  1793  (1  St.  334),  and  has  been 
continued  in  force  ever  since.  It  is  now  contained  in 
section  720  of  the  Revised  Statutes,  with  an  exception 
relating  to  proceedings  in  bankruptcy,  and  is  as  follows: 

"The  writ  of  injunction  shall  not  be  granted  by  any  court  of  the 
United  States  to  stay  proceedings  in  any  court  of  a  state,  except 
In  cases  where  such  injunction  may  be  authorized  by  any  law  re- 
lating to  proceedings  in  bankruptcy." 

Notwithstanding  the  very  general  terms  of  the  prohi- 
bition, with  the  single  exception  mentioned,  it  has  been 
settled  that  it  does  not  apply  where  the  federal  court  has 
first  obtained  jurisdiction,  or  where,  the  state  court  having 
first  obtained  jurisdiction,  the  case  has  been  removed  to 
the  federal  court.  In  such  cases  the  federal  court  may 
restrain  all  proceedings  in  a  state  court  which  would  have 
the  effect  of  defeating  or  impairing  its  jurisdiction.  It 
extends  only  to  cases  in  which  the  jurisdiction  of  the  state 
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court   has  first   attached.     With   its   proceedings,   then,   no 
federal  court  can  interfere  by  injunction. 

We  have  thus  gone  over,  with  as  much  care  as  we 
have  been  able  to  give,  the  several  objections  of  counsel 
to  the  jurisdiction  of  the  circuit  court  of  the  United  States 
to  render  the  decree  in  the  original  suit  of  Sharon  v.  Hill, 
and  we  have  no  doubt  of  its  complete  and  paramount 
jurisdiction  over  the  subject-matter  of  the  suit,  and  to 
render  the  decree  entered.  That  decree  was  reached  after 
an  exhaustive  examination  of  the  proofs  in  the  case,  as 
shown  by  the  elaborate  opinions  of  the  judges.  Although 
there  are  some  doctrines  announced  in  the  leading  opinion 
to  which  we  do  not  assent,  and  to  one  of  which  we  have 
already  referred,  no  one,  we  think,  with  a  clear  judgment, 
unaffected  by  passion,  can  read  and  study  its  masterly 
analysis  and  presentation  of  the  testimony  without  being 
convinced  that  the  court  had  abundant  reasons  for  its 
conclusions.  The  learned  counsel  for  the  defendants  for 
once,  contrary  to  his  general  habit,  has  been  led  by  his 
zeal  beyond  the  limits  of  proper  discussion  in  declaring  to 
the  court  which  rendered  the  decree  that  it  is  ''an  ineffec- 
tive, inoperative,  unenforceable  pronunciamiento."  Being, 
upon  the  matters  embraced  by  it,  in  our  judgment,  binding 
and  conclusive,  it  must  be  enforced  in  all  its  parts  until 
the  only  tribunal  in  this  country  which  can  control  and 
stay  it — the  supreme  court  of  the  United  States — ^has 
determined  otherwise.  That  tribunal  is  lifted  far  above  all 
prejudices,  passions  and  attachments,  and  will  adjudge 
without  any  such  influences  what  is  just  and  right  in  the 
controversy,  so  far  as  that  is  attainable  in  our  system  of 
government.  We  have  endeavored  to  discuss  the  questions 
presented  purely  as  legal  questions,  without  reference  to 
or  comment  upon  the  evidence  in  the  cases;  yet,  as  counsel 
have  referred  to  the  different  manner  in  which  the  testi- 
mony was  given  in  the  two  courts, — that  in  the  state  court 
by  the  witnesses  in  open  court,  and  that  in  the  federal 
court  by  depositions  before  an  examiner  in  chancery, — as 
though   for  this  reason  the   conclusions  of  the  state   court 
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were  entitled  to  greater  consideration  than  those  of  the 
federal  court,  we  have  read  with  care  the  opinion  of  the 
state  court.  The  testimony  is  such  that  weight  is  to  be 
attached  to  it  more  from  its  character  and  intrinsic  nature 
than  from  the  manner  in  which  it  was  given.  The  great 
question  in  both  was  the  genuineness  of  the  alleged 
marriage  contract;  the  holder,  Sarah  Althea,  affirming  its 
genuineness,  and  the  alleged  signer,  AYilliam  Sharon,  assev- 
erating its  forgery.  Both  have  accompanied  their  state- 
ments with  their  oaths.  Both  have  not  testified  to  the 
truth.  There  is  falsehood  on  one  side  or  the  other.  The 
burden  of  proof  was  on  her,  and  the  learned  judge  of  the 
state  court  often  speaks  of  testimony  offered  by  her  in 
terms  of  condemnation.  In  one  passage  he  says  of  certain 
testimony  given  by  her: 

"This  is  unimportant,  except  that  it  shows  a  disposition,  which 
crops  out  occasionally  in  her  testimony,  to  misstate  or  deny  facts 
when  she  deems  it  of  advantage  to  her  case." 

Again,  with  respect  to  alleged  introductions  of  her  to 
several  persons  as  the  wife  of  Sharon,  the  judge  says: 

"Plaintiff's  testimony  as  to  these  occasions  is  directly  contradicted, 
and  in  my  judgment  her  testimony  as  to  these  matters  is  willfully 
false." 

As  to  her  testimony  that  she  advanced  to  Sharon  in  the 
early  part  of  her  acquaintance  $7,500,  the  judge  says: 

"This  claim,  in  my  judgment,  is  utterly  unfounded.  No  such 
advance  was  ever  made." 

Again  the  court  said: 

"The  plaintiff  claims  that  the  defendant  wrote  her  notes  at  dif- 
ferent times  after  her  expulsion  from  the  Grand  Hotel.  If  such 
notes  were  written,  it  seems  strange  that  they  have  not  been  pre- 
served and  produced  in  evidence.  I  do  not  believe  she  received  any 
such  notes." 

Again,  a  document  purporting  to  be  signed  by  Sharon 
was  produced  by  her,  explaining  why  she  was  sent  from 
the  Grand  Hotel  in  the  fall  of  1881,  and  also  acknowl- 
edging that  the  money  he  was  then  paying  her  was  part 
of  $7,500  she  had  placed  in  his  hands.     The  production  of 
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the  paper  for  inspection  was  vigorously  resisted,  but  it 
was  finally  produced.  At  a  subsequent  period,  when  called 
for,  it  could  not  be  found.     Of  this  paper  the  judge  said: 

"Among  the  objections  suggested  to  this  paper,  as  appearing  on 
its  face,  was  one  made  by  counsel  that  the  signature  was  evidently 
a  forgery.  The  matters  recited  in  the  paper  are,  in  my  judgment, 
at  variance  with  the  facts  which  it  purports  to  recite.  Considering 
the  stubborn  manner  in  which  the  production  of  this  paper  was  at 
first  resisted,  and  the  mysterious  manner  of  its  disappearance,  I  am 
inclined  to  regard  it  in  the  light  of  one  of  the  fabrications  con- 
structed for  the  purpose  of  bolstering  up  plaintiff's  case.  I  can  view 
the  paper  in  no  other  light  than  as  a  fabrication." 

There  are  several  other  equally  significant  and  pointed 
passages  expressive  of  the  character  of  the  testimony  pro- 
duced in  support  of  her  case.  Of  what  she  attempted,  the 
judge  thus  speaks: 

"I  am  of  the  opinion  that  to  some  extent  plaintiff  has  availed  her- 
self of  the  aid  of  false  testimony  for  the  purpose  of  giving  her  case 
a  better  appearance  in  the  eyes  of  the  court;  but  sometimes  parties 
have  been  known  to  resort  to  false  testimony  where,  in  their  judg- 
ment, it  would  assist  them  in  prosecuting  a  lawful  claim.  As  I  un- 
derstand the  facts  of  this  case,  that  was  done  in  this  instance." 

Notwithstanding  this  characterization  of  parts  of  her 
testimony,  the  genuineness  of  the  alleged  marriage  contract 
rests  to  a  great  extent  upon  her  testimony.  It  would  seem 
that  the  learned  judge  reached  his  conclusions  without  due 
regard  to  a  principle  in  the  weighing  of  testimony,  as  old 
as  the  hills,  and  which  ought  to  be  as  eternal  in  the 
administration  of  justice,  that  the  presentation  knowingly 
of  fabricated  papers  or  false  evidence,  to  sustain  the  story 
of  a  party,  throws  descredit  upon  his  whole  statement. 
It  is  generally  deemed  equivalent  to  an  admission  of  the 
falsity  of  the  whole  claim.  ^^  We  have  referred  to  the 
opinion  of  the  state  judge  merely  on  account  of  the  claim 
that  his  conclusions,  because  he  had  the  witnesses  before 
him,  and  because  of  the  alleged  defective  machinery  for 
taking  testimony  in  the  federal  courts   are  entitled  to  more 

32Deenn(7  v.  Metcalf,  74  N.  Y.  501,  506;  Railway  Co,  v.  McMaJion, 
103  111.  485;  Egan  v.  Bowker,  5  Allen,  449;  Code  Civil  Proc.  §  2061; 
Starkie,  Ev.  873. 
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consideration  than  the  opposite  conclusions  reached  by  the 
federal  judges  after  a  most  thorough  and  exliaustive 
examination. 

The  judgment  of  this  court  is  that  the  demurrers  in 
both  cases  be  overruled;  that  in  the  first  case  the  original 
suit  of  "William  Sharon  against  Sarah  Althea  Hill,  now 
Sarah  Althea  Terry,  and  the  proceedings  and  final  decree 
therein,  stand  revived  in  the  name  of  Frederick  W.  Sharon, 
as  executor,  and  against  Sarah  Althea  Terry  and  David 
S.  Terry,  her  husband;  the  said  executor  being  substituted 
as  plaintiff  in  the  place  of  William  Sharon,  deceased,  and 
the  said  David  S.  Terry  being  joined  as  defendant  with 
his  wife,  so  as  to  give  to  the  said  plaintiff,  executor  as 
aforesaid,  the  full  benefit,  rights  and  protection  of  said 
final  decree,  and  full  power  to  enforce  the  same  against 
the  said  defendants,  at  all  times,  and  in  all  places,  and 
in  all  particulars.  In  the  second  case,  that  of  Francis  G. 
Newlands,  trustee,  and  others,  beneficiaries  under  the  tnist 
deed,  the  defendants  will  have  leave  to  answer  until  the 
next  rule-day.  Appropriate  orders  in  conformity  with  this 
decision  will  be  entered  in  the  respective  cases.^' 

THE  FOURTH  TRIAL.^* 

In  the  United  States  Circuit  Court,  San  Francisco. 
California,  1888. 

Hon.  Stephen  J.  Field,^^  Presiding  Justice. 
Hon.  Lorenzo  Sawyer,^^  Circuit  Judge. 
Hon.  George  M.  Sabin/^  District  Judge. 

September  3. 
Mr.  Justice  Field:     The  Clerk  will  enter  the  following 
orders : 

330n  appeal  to  the  Supreme  Court  of  the  United  States,  that  tri- 
bunal on  May  13,  1889,  affirmed  the  judgment  of  the  Circuit  Court, 
Terry  v.  Sharon,  9  S.  C.  Rep.  705. 

34Bibliography.    See  ante  p.  470. 

ssAnte  p.  470. 

36 Ante  p.  470. 

37Ante  p.  470. 


580  ^y-     AMERICAN  STATE  TRIALS. 

On  this  day  while  said  court  was  engaged  in  its  regular  business, 
hearing  and  determining  causes  pending  before  it,  one  Sarah  Althea 
Terry  was  guilty  of  misbehavior  in  the  presence  and  hearing  of 
said  court;  and  whereas,  said  court  thereupon  duly  and  lawfully 
ordered  the  United  States  marshal,  J.  C.  Franks,  who  was  then 
present,  to  remove  the  said  Sarah  Althea  Terry  from  the  court-room; 
and  whereas,  the  said  United  States  marshal  then  and  there  at- 
tempted to  enforce  said  order,  and  then  and  there  was  resisted  by 
one  David  S.  Terry,  an  attorney  of  this  court,  who,  while  the  said 
marshal  was  attempting  to  execute  said  order.  In  the  presence  of 
the  court,  assaulted  the  said  United  States  marshal,  and  then  and 
there  beat  him,  the  said  marshal,  and  then  and  there  wrongfully 
and  unlawfully  assaulted  said  marshal  with  a  deadly  weapon,  with 
intent  to  obstruct  the  administration  of  justice,  and  to  resist  such 
United  States  marshal,  and  the  execution  of  the  said  order;  and 
whereas,  the  said  David  S.  Terry  was  guilty  of  a  contempt  of  this 
court  by  misbehavior  in  its  presence,  and  by  a  forcible  resistance 
in  the  presence  of  the  court  to  a  lawful  order  thereof  in  the  manner 
aforesaid:  Now,  therefore,  be  it  ordered  and  adjudged  by  this  court 
that  the  said  David  S.  Terry,  by  reason  of  said  acts,  was  and  is 
guilty  of  contempt  of  the  authority  of  this  court,  committed  in  its 
presence  on  this  the  3d  day  of  September,  1888;  and  it  is  further 
ordered  that  said  David  S.  Terry  be  punished  for  said  contempt  by 
imprisonment  for  the  term  of  six  months;  and  it  is  further  ordered 
that  this  judgment  be  executed  by  imprisonment  of  the  said  David 
S.  Terry  in  the  county  jail  of  the  county  of  Alameda,  in  the  state 
of  California,  until  the  further  order  of  this  court,  but  not  to  exceed 
said  term  of  six  months;  and  it  is  further  ordered  that  a  certified 
copy  of  this  order,  under  the  seal  of  the  court,  be  process  and  war- 
rant for  executing  this  order. 

A  similar  order  will  be  entered  for  the  contempt  com- 
mitted by  Sarah  Althea  Terry,  in  using  boisterous  language 
and  insulting  and  scandalous,  in  asking  the  presiding 
justice  how  much  he  was  paid  for  his  opinion  and  in 
resisting  the  order  of  the  court  that  she  be  removed  from 
the  room,  except  that  her  imprisonment  at  the  same  place 
shall  be  for  the  term  of  thirty  days. 

September  12. 

The  following  petition  was  presented  by  S.  HeydenfeW* 
and  John  A.  Stanley, ^^  attorneys  for  the  prisoner. 

ssHeydenfelt,  Solomon  (1816-1890).  Bom  Charleston,  S.  C.  Grad. 
at  a  Pa.  College;  studied  law  at  Charleston  and  admitted  to  Ala- 
bama Bar,  1837.  Removed  to  California,  1850.  Practised  law  in 
San  Francisco  for  many  years  and  died  there.  Judge  Supreme 
Court  (Cal.)   1852-1857. 

39See  ante  p.  563. 


SARAH  ALTHEA  HILL.  581 

The  petition  of  David  S.  Terry  respectfully  represents:  That 
he  did  not  intend  to  say  or  do  anything  disrespectful  to  the  Court 
or  judges;  that  he  endeavored  to  quiet  his  wife  and  he  rose  from 
his  seat  to  help  remove  her;  that  he  never  struck  or  offered  to 
strike  an  officer  until  they  had  assaulted  both  himself  and  his  wife. 
He  solemnly  avers  that  he  neither  drew  or  attempted  to  draw  any 
deadly  weapon  of  any  kind  whatever  In  said  court-room,  and  that 
he  did  not  assault  or  attempt  to  assault  the  United  States  marshal, 
with  any  deadly  weapon  in  said  court-room  or  elsewhere.  He  re- 
spectfully represents  that  after  he  had  left  said  court-room  he  heard 
loud  talking  in  one  of  the  rooms  of  the  United  States  marshal,  and 
among  the  voices  proceeding  therefrom  he  recognized  that  of  his 
wife,  and  he  thereupon  attempted  to  force  his  way  into  said  room 
through  the  main  office  of  the  United  States  marshal;  the  door  of 
this  room  was  blocked  with  such  a  crowd  of  men  that  the  door 
could  not  be  closed;  that  he  then  for  the  first  time  drew  from  inside 
his  vest  a  small  sheathknife,  at  the  same  time  saying  to  those 
standing  in  his  way  in  said  door  that  he  did  not  want  to  hurt  any 
one;  that  all  he  wanted  was  to  get  in  the  room  where  his  wife  was. 
The  crowd  then  parted,  and  he  entered  the  doorway,  and  there  saw 
a  United  States  deputy-marshal  with  a  revolver  in  his  hand  pointed 
to  the  ceiling  of  the  room.  Some  one  then  said,  'Let  him  In,  if  he 
will  give  up  his  knife,'  and  he  immediately  released  hold  of  the 
knife  to  some  one  standing  by.  In  none  of  these  transactions  did 
he  have  the  slightest  idea  of  showing  any  disrespect  to  this  hon- 
orable court,  or  any  of  the  judges  thereof.  That  he  lost  his  temper, 
he  respectfully  submits  was  a  natural  consequence  of  himself  being 
assaulted  when  he  was  making  an  honest  effort  to  peaceably  and 
quietly  enforce  the  order  of  the  court  co  as  to  avoid  a  scandalous 
scene,  and  of  his  seeing  his  wife  so  unnecessarily  assaulted  in  his 
presence.  Wherefore  he  respectfully  requests  that  this  honorable 
court  may,  in  the  light  of  the  facts  herein  stated,  revoke  the  order 
made  herein  committing  him  to  prison  for  six  months. 

]\Ir.  Stanley  quoted  authorities  to  the  effect  that  a 
disavowal  on  oath  of  any  disrespect  to  the  Court  purges 
that  contempt  and  entitles  the  offending  party  to  be 
discharged. 

THE  EVIDENCE. 

J.    C.    Franks.      I    am    United  ron  v.  Terry,   Judge   Terry  and 

States  Marshal  for  the  Northern  his  wife,  Mrs.  Terry,  sat  at  the 

District  of  California.     On  Sept.  large  table  for  attorneys  in  front 

3,    I    was    in    the    Court    room,  of  the  railing  around  the  clerk's 

While  Judge  Field  was   reading  desk,   to   my   left.     Judge   Field 

his  decision  in  the  case  of  Sha-  had    read    for    a    few    minutes. 


;82 


XV.     AMERICAN  STATE  TRIALS, 


"When  Mrs.  Terry  stood  up,  in- 
terrupting the  court,  said, 
among  other  things,  "You  have 
been  paid  for  this  decision." 
Judge  Field  then  ordered  her 
to  keep  her  seat,  but  she  contin- 
ued, saying,  "How  much  did 
Newlands  pay  you?"  Then  Judge 
Field  said,  "Mr.  Marshal,  remove 
that  woman  from  the  court- 
room." Mrs.  Terry  said  in  a 
very  defiant  manner,  "You  can- 
not take  me  from  the  court."  I 
immediately  stepped  to  my  left 
to  execute  the  order,  passing 
Judge  Terry.  Mrs.  Terry  sprang 
at  me,  striking  me  in  my  face 
with  both  her  hands,  saying, 
"You  dirty  scrub,  you  dare  not 
remove  me  from  this  court- 
room," before  I  had  touched  her. 
I  moved  to  take  hold  of  her 
when  Judge  Terry  threw  himself 
in  my  way,  and,  unbuttoning  his 
coat,  said,  in  a  most  defiant  and 
threatening  manner,  "No  man 
shall  touch  my  wife;  get  a  writ- 
ten order,"  or  words  to  that  ef- 
fect. I  put  out  my  hand  to- 
wards him,  saying,  "Judge,  stand 
back;  no  written  order  is  re- 
quired;" as  I  was  taking  hold  of 
Mrs.  Terry's  arm.  Judge  Terry 
struck  me  a  hard  blow  in  my 
mouth,  with  his  right  fist,  break- 
ing one  of  my  teeth;  I  imme- 
diately let  his  wife  go,  and 
pushed  him  back.  He  then  put 
his  right  hand  in  his  bosom. 
Deputy  Farish,  Detective  Finne- 
gass,  and  other  citizens,  caught 
him  by  the  arms,  and  pulled 
him  down  in  his  chair.  I  caught 
hold  of  Mrs.  Terry  again,  and 
with  Mr.  N.  R.  Harris,  one  of 
my  deputies,  we  took  her  out  of 
the  court-room  into  my  office; 
she  resisting,  scratching,  and 
striking  me  all  the  time,  using 


violent  language,  denouncing 
and  threatening  the  judges  and 
myself,  claiming  that  I  had 
stolen  her  diamonds  and  brace- 
lets from  her  wrists,  and  calling 
several  times  to  Porter  Ashe  to 
give  her  her  satchel.  I  used  no 
more  force  than  was  necessary, 
considering  the  resistance  made 
by  her,  addressing  her  as  polite- 
ly as  possible,  I  left  her  in 
charge  of  Mr.  Harris,  went  into 
the  main  office,  saw  a  body  of 
men  scuffling  at  the  door,  heard 
Deputy-Marshal  Taggart  say,  "If 
you  attempt  to  come  in  here 
with  that  knife,  I  will  blow 
your  brains  out."  I  said,  "What, 
has  he  a  knife?"  Deputy  Farish 
answered,  and  said,  "He  had  a 
knife,  but  we  took  it  away."  I 
took  hold  of  Judge  Terry,  and, 
with  assistance  of  others,  pulled 
him  in  the  main  office,  and  shut 
the  door.  I  had  him  and  his 
wife  placed  in  my  private  office 
in  charge  of  Deputy-Marshals 
Harris,  Donnelly,  and  Taggart. 
I  then  went  into  the  court-room, 
and  when  I  had  been  in  there 
but  a  short  time,  Mr.  Farish 
came  in  and  said,  "Mrs.  Terry 
wants  her  satchel,  which  Porter 
Ashe  has."  Found  Mr.  Ashe 
with  the  satchel.  I  requested 
him  to  hand  it  to  me.  At  first 
he  refused,  saying  it  was  Mrs. 
Terry's  private  property,  and  he 
was  going  to  deliver  it  to  her. 
Told  him  she  was  my  prisoner, 
and  her  effects  should  be  in  my 
custody,  and  if  he  did  not  give 
the  satchel  up  I  would  place 
him  under  arrest.  He  then  gave 
it  to  me,  and  I  told  him  to  come 
with  me  into  my  office,  and  I 
would  open  it  in  his  presence. 
He  did  so,  and  I  openel  it,  and 
took  a  pistol  therefrom, — a  self- 
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cocking  41  caliber  Colt's  pistol, 
with  five  chambers  loaded,  the 
sixth  being  empty, — after  which 
I  delivered  the  satchel  to  Mrs. 
Terry.  Mr.  Ashe  then  said  he 
did  not  intend  to  give  the  satch- 
el to  her  with  the  pistol  in  it. 
I  have  here  a  photograph  of  the 
bowie-knife  taken  from  the 
hands  of  Judge  Terry  by  a  citi- 
zen, with  the  assistance  of  my 
officers,  and  handed  to  me  by 
the  citizen,  and  also  a  photo- 
graph of  the  pistol  taken  from 
Mrs.  Terry's  satchel,  both  photo- 
graphs exhibiting  the  actual 
size  of  these  weapons.  I  noticed 
Judge  Terry  and  his  wife  dur- 
ing the  reading  of  the  opinion; 
and,  as  some  points  were  being 
decided  against  them,  I  care- 
fully observed  them  before  I 
commenced  to  remove  Mrs.  Ter- 
ry from  the  courtroom;  and 
there  was  no  word  or  act  that 
I  observed  on  the  part  of  Judge 
Terry  to  restrain  his  wife  in  her 
conduct,  or  to  take  her  from  the 
court-room,  or  to  assist  me  in 
doing  so.  On  the  contrary. 
Judge  Terry  resisted  me  with 
violence,  as  I  have  stated.  After 
Judge  Terry  v/as  placed  in  my 
inner  office,  as  I  have  above 
stated,  he  used  very  abusive 
language  concerning  the  judges, 
referring  to  Judge  Sawyer  as 
'that  corrupt  son  of  a  *  *  *,' 
and  also  saying,  "Tell  that  bald- 
headed  old  son  of  a  *  *  *,  Field, 
that  I  want  to  go  to  lunch ; "  and 
after  the  order  was  made  com- 
mitting him  six  months  for  con- 
tempt, Judge  Terry  said:  "Field 
thinks  that  when  I  get  out,  he 
will  be  away;  but  I  will  meet 
him  when  he  comes  back  next 
year,  and  it  will  not  be  a  very 
pleasant  meeting  for  him."   Mrs. 


Terry  said  several  times  that 
she  would  kill  both  Judges  Field 
and  Sawyer. 

Henry  Finnegass:  Am  a  citi- 
zen of  the  United  States,  over 
45  years  of  age  and  agent  of  the 
secret  service  division  of  the 
United  States  Treasury  depart- 
ment for  the  Pacific  coast;  also 
deputy  U.  S.  marshal.  Was  pres- 
ent in  the  Court  room  of  the 
United  States  Circuit  Court  on 
September  3,  1888.  Judge  Field 
had  proceeded  with  the  reading 
of  the  opinion  for  twenty  min- 
utes when  he  was  interrupted  by 
Mrs.  Terry  rising  and  saying, 
"Judge  are  you  going  to  take  the 
responsibility  of  ordering  me  to 
deliver  up  that  marriage  con- 
tract?" Judge  Field  immediate- 
ly said,  "Take  your  seat  Ma- 
dam." Mrs.  Terry  retorted, 
"How  much  did  you  get  for 
that  decision?  You  have  been 
bought  by  Newlands."  The  Judge 
then  said  "Marshal,  remove  that 
woman  from  the  court-room  and 
the  court  will  deal  with  her 
hereafter."  Mrs.  Terry  was 
standing  almost  immediately  in 
front  of  Judge  Field  at  the  table 
near  the  railing  outside  of  the 
clerk's  desk.  She  sat  down,  say- 
ing in  a  loud  voice  and  indig- 
nant and  insulting  manner,  "I 
won't  go  out  and  you  can't  put 
me  out"  and  other  words  to  that 
effect.  The  marshal  walked 
around  behind  Judge  Terry  to- 
wards rirs.  Terry.  Judge  Terry 
rose  to  his  feet  saying,  "Don't 
touch  my  wife — get  a  written 
order."  The  marshal  replied 
that  he  had  order  enough.  Then 
Judge  Terry  said,  "No  God  damn 
man  shall  touch  my  wife;"  and 
he  tried  to  get  between  the 
marshal  and  his  wife.    The  mar- 
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shal  went  to  take  hold  of  Mrs. 
Terry's  arm,  when  Judge  Terry 
drew  back  and  struck  him  with 
his  right  fist  a  severe  blow  on 
the  face.  The  marshal  then 
pushed  Judge  Terry  with  his 
hands.  Then  Judge  Terry  un- 
buttoned his  coat,  and  thrust  his 
right  hand  into  his  bosom.  I 
sprang  towards  him,  and  caught 
him  by  the  right  arm,  and 
pulled  his  hand  away  from  his 
vest,  and  pulled  him  back  on  a 
chair.  Two  other  men  took  hold 
of  him  at  the  same  time  and  we 
held  him  down.  He  was  swear- 
ing all  the  time,  saying,  "God 
damn  you,  let  me  up;  you  sons 
^jj  *  *  *^  IqI  jne  up;"  and 
other  exclamations  of  that  char- 
acter. We  held  him  there  until 
his  wife  was  taken  forcibly  out 
of  the  room  by  Marshal  Franks 
and  his  assistant.  Then  we  let 
Terry  up,  and  I  went  up  with 
him  to  near  the  swinging  doors 
connecting  the  court-room  with 
the  passage-way  leading  into  the 
corridor.  In  the  court-room,  I 
released  my  hold  of  Judge  Ter- 
ry's right  arm,  and  let  go  of 
him,  and  he  went  through  the 
door,  and  I  held  one  side  of  the 
door  open  with  my  left  hand, 
and  this  door  was  not  closed  un- 
til Judge  Terry  had  drawn  his 
bowie-knife,  and  was  brandishing 
it  in  the  passage-way  leading  to 
the  corridor.  I  heard  some  one 
say,  "Look  out,  he's  got  a  knife." 
Let  go  the  swinging  door  and 
ran  out,  and  caught  him  in  the 
said  passage-way  by  the  right 
arm,  in  which  he  held  his  knife, 
and  at  the  same  instant  a  dep- 
uty-marshal by  the  name  of 
Farish  caught  hold  of  Judge 
Terry.  He  violently  resisted  us, 
and  we  struggled  from  the  pass- 


age-way into  the  corridor,  and 
across  the  corridor  into  the  door 
leading  into  the  marshal's  office. 
During  this  time  Judge  Terry 
shouted  loudly,  using  such  ex- 
clamations as  "Let  go,  let  go, 
you  sons  of  *  *  *;  I  will  cut 
you  into  pieces;  I  will  go  to  my 
wife."  We  struggled  into  the 
space  before  the  counter  in  the 
marshal's  office,  where  we  took 
Judge  Terry's  kniie  from  him. 
I  loosed  some  of  his  fingers,  and 
Deputy-Marshal  Farish  loosed 
some,  and  a  man  standing  by 
pulled  the  knife  from  Judge 
Terry's  hand.  The  knife,  in- 
cluding the  handle,  is  9^/4  inches 
long,  the  blade  being  five  inches 
long,  having  a  sharp  point,  and 
is  what  is  commonly  called  a 
"bowie-knife."  Immediately  after 
Marshal  Franks  came  out  from 
his  inner  office,  where  he  had 
placed  Mrs.  Terry,  and  said, 
"Has  he  got  a  knife?"  Deputy 
Farish  replied,  "He  did  have 
one,  but  it  has  been  taken  away 
from  him."  The  marshal  al- 
lowed Judge  Terry  to  go  in  and 
join  his  wife  in  the  marshal's 
inner  office,  and  he  was  there 
detained.  Went  back  into  the 
court-room,  and  remained  during 
the  reading  of  the  opinion.  Ter- 
ry's conduct  throughout  this  af- 
fair was  most  violent.  He  acted 
like  a  demon;  and  all  the  time 
while  in  the  corridor,  and  be- 
fore the  counter  of  the  marshal's 
office,  he  used  loud  and  violent 
language,  which  could  be  plainly 
heard  in  the  court-room,  and,  in 
fact,  throughout  the  building. 
Mrs.  Terry  resisted  with  all  her 
power  the  efforts  of  the  marshal 
in  taking  her  from  the  court- 
room, and  he  was  compelled  to 
remove  her  forcibly.     While  be- 
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lug  removed  she  screamed  and 
shouted  her  abuse  of  the  judges, 
saying  they  had  been  bought, 
and  so  forth;  and  also  abused 
Marshal  Franks,  calling  him  a 
hireling,  paid  to  do  his  dirty 
work,  and  words  to  that  effect. 

A.  L.  Farish.  Am  a  Deputy- 
Marshal.  After  Mr.  Franks  had 
gone  out  with  Mrs.  Terry,  we 
released  our  hold  on  Terry  and 
he  rushed  out  of  the  court-room. 
I  followed  close  after  him,  and 
I  noticed  he  had  a  bowie-knife 
in  his  hand.  I  grappled  with 
him,  and  caught  his  hand;  De- 
tective Finnegass  seizing  him  at 
the  same  time.  He  struggled, 
and  tried  to  get  his  hands  free, 
swearing  and  threatening  all  the 
time.  We  struggled  till  we  got 
to  the  outer  door  leading  into 
the  marshal's  rooms,  when  Judge 
Terry,  getting  his  knife  into  his 
left  hand,  which  was  disengaged, 
(I  and  others  having  hold  of  his 
right,)  raised  it  above  our 
heads,  and  with  some  expression 
I  could  not  exactly  understand 
said,  in  effect,  "I  will  cut  you  in 
pieces."  I  jumped  back,  and  as 
he  turned  to  go  in  the  office,  I 
cried  out  to  shut  the  door,  at 
the  same  time  catching  his  arm, 
and  with  the  assistance  of  Mr. 
Finnegass  and  another  party,  a 
stranger  to  me,  we  took  the 
knife  from  him  just  as  he  was 
attempting  to  go  in  the  inner 
door.  I  noticed  Judge  Terry 
closely  during  this  affair,  did  not 
observe  any  act  or  word  on  his 
part  to  restrain  Mrs.  Terry,  after 
the  order  was  made  to  remove 
Mrs.  Terry,  in  what  she  was  do- 
ing, or  to  have  her  go  from  the 
court-room;  on  the  contrary. 
Judge  Terry  resisted  the  mar- 
shal, as  I  have  stated.    The  mar- 


shal treated  Mrs.  Terry  in  ev- 
ery manner  and  respect  politely 
and  courteously. 

N.  R.  Harris.  Am  a  Deputy- 
Marshal.  Was  closely  observing 
Judge  Terry  and  his  wife  when 
she  interrupted  Judge  Field; 
saw  Mrs.  Terry  say  something 
to  Judge  Terry,  to  which  he 
nodded,  as  if  assenting  to  what 
she  had  said.  Immediately  Mrs. 
Terry  rose  to  her  feet,  and  com- 
menced talking.  Judge  Terry 
did  not  attempt  in  any  way  to 
stop  Mrs.  Terry,  or  prevent  her 
from  doing  what  she  did,  as  I 
have  above  stated. 

W.  W.  Presbury.  Am  a  Dep- 
uty-Marshal. Judge  Terry,  hav- 
ing been  released  from  the  grasp 
of  those  who  held  him,  pro- 
ceeded toward  the  door,  feeling 
apparently  for  something  within 
his  waistcoati  I  stepped  to  his 
side,  and  saw  that  he  was  draw- 
ing from  his  bosom  a  large 
knife,  which  he  fairly  exposed 
just  inside  of  the  court-room 
door.  On  emerging  from  the 
door  he  held  the  knife  above  his 
head,  saying,  "I  am  going  to  my 
wife."  I  walked  beside  him  un- 
til he  reached  the  outside  door 
of  the  marshal's  office,  where  his 
further  progress  was  prevented 
by  Chief  Deputy  Farish  and  two 
or  more  of  the  marshal's  depu- 
ties, together  with  Detective 
Finnegass  and  others.  After  a 
struggle  the  knife  was  taken 
from  him,  and  he  was  permitted 
to  join  his  wife  in  the  marshal's 
room.  He  remained  there  until 
an  order  Avas  received  from  the 
court  committing  him  and  his 
wife  to  jail,  whereupon  they 
were  taken  from  the  building  by 
the  marshal  and  his  deputies. 

David  Neagle,  Benjamin  F.  Bo- 
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hen,  William  Olennon,  Thomas  ding,  who  were  also  eye-wit- 
B.  Van  Buren,  J.  H.  Miller,  Al-  nesses  to  the  affair,  testified  to 
fred   Barstow   and   Joseph   Red-      the  same  effect.^o 

Mr.    Justice   Field:     Shortly   before   the   court   opened 
the   defendants   came   into   the   court-room,   and  took   their 
seats  within  the  bar  at  the  table  next  to  the  clerk's  desk, 
and    almost    immediately    in    front    of    the    judges;    the 
defendant,  David  S.  Terry,  being  at  the  time  armed  with 
a  bowie-knife  concealed  on  his  person,  and  the  defendant, 
Sarah    Althea,    his    wife,    carrying    in    her    hand    a    small 
satchel,   which   contained   a   revolver  of  six   chambers,   five 
of  which  were  loaded.     The  court  at  the  time  was  held  by 
the   justice   of   the   Supreme   Court   of   the   United    States 
assigned   to    this    circuit,    who   was   presiding;    the   United 
States  circuit  judge  of  this  circuit,  and  the  United  States 
district    judge   of    the    district    of   Nevada,    called    to    this 
district    to    assist    in    holding    the    circuit    court.      Almost 
immediately   after  the   opening  of  the   court   the   presiding 
justice   commenced   reading   its   opinion   in   the   cases   men- 
tioned, but  had  not  read  more  than  one-fourth  of  it  when 
the   defendant   Sarah   Althea    Terry    arose    from   her    seat, 
and  asked  him,  in  an  excited  manner,  whether  he  was  going 
to    order   her    to    give    up    the    marriage    contract,    to    be 
canceled.       The    presiding    justice     replied,     "Be    seated, 
madam."     She  repeated  the  question,   and  was  again  told 
to  be  seated.     She  then  cried  out  in  a  violent  manner  that 
the  justice  had  been  bought,  and  wanted  to  know  the  price 
be  held  himself  at;  that  he  had  got  Newlands'  money  for 
his    decision,    and    everybody    knew    it — or    words    to    that 
effect.     It  is  impossible  to   give  her   exact  language.     The 
judges  and  parties  present  differ  as  to  the  precise  words 
used,   but   all   concur   as   to   their  being  of  an  exceedingly 
vituperative  and  insulting  character.     The  presiding  justice 
then  directed  the   marshal  to   remove  her   from  the  court- 
room.    She  immediately  exclaimed  that  she  would  not   go 

40This  testimony  was  all  by  affidavit  made  and  subscribed  to  by 
the  witnesses  according  to  the  practise  in  Courts  of  Equity. 
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from  tlie  room   and   that   no   one   could  take  her  from   it, 
or  words  to  that  effect.     The  marshal  thereupon  proceeded 
towards  her  to   carry  out  the  order  for  her  removal,   and 
compel  her  to  leave,  when  the  defendant  David  S.   Terry 
rose    from    his    seat,    evidently    under    great    excitement, 
exclaiming,  among  other  things,  that,  "No  living  man  shall 
touch  my  wife,"  or  words   of  that  import,   and  dealt  the 
marshal  a  violent  blow  in  his  face.     He  then  unbuttoned 
his   coat,   and   thrust   his   hand   under   his   vest,   where   his 
bowie-knife    was    kept,     apparently    for    the    purpose    of 
drawing   it,   when   he   was   seized   by   persons   present,   his 
hands  held  from  drawing  his  weapon,  and  he  himself  forced 
down  on  his  back.     The  marshal  then  removed  IMrs.  Terry 
from    the    court-room.      Soon    afterwards    Mr.    Terry    was 
allowed   to   rise,    and   was   accompanied   by   officers   to   the 
door  leading  to  the  corridor,  on  which  was  the  marshal's 
office.     As  he  was  about  leaving  the  room,  or  immediately 
after   stepping   out    of    it    (and    it    is    immaterial    which), 
he   succeeded   in   drawing  his   knife,    when   his   arms   were 
seized  by  a  deputy-marshal  and  others  present,  to  prevent 
him  from  using  it,  and  they  were  able  to  wrench  it  from 
him  only  after  a  violent  struggle.     The  affidavits  of  officers 
of  the  court  and  others  present,  filed  herewith,   detail  the 
facts.     For  their   conduct  and  resistance   to  the   execution 
of   the   order   of  the   court,   the   defendants,    Sarah   Althea 
Terry    and    David    S.    Terry,    were    adjudged    guilty    of 
contempt,   and  ordered   to   be  imprisoned;   the   former   for 
thirty  days,   and  the  latter  for  six  months.     The  commit- 
ment of  Terry  recited  the  contemptuous  conduct  of  Sarah 
Althea,  and  the  order  of  the  court  directing  the  marshal 
to   remove  her   from   the   court-room,   and   that,   while   the 
marshal    was    attempting    to    execute    the    order,    the    said 
David  S.  Terry  assaulted  him  in  the  presence  of  the  court, 
and   beat  him;   and   also   that   said   Terry   wrongfully   and 
unlawfully   assaulted    the   marshal    with   a    deadly   weapon, 
with  intent  to  obstruct  the  administration  of  justice.     There 
were   two   matters   recited   for   which   Terry   was   adjudged 
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guilty  of  contempt :  First,  resisting  the  marslial  in  the 
execution  of  the  order,  and  beating  him;  and,  second, 
unlawfully  assaulting  the  marshal  with  a  deadly  weapon. 

Section  725  of  the  Eevised  Statutes  defines  the  powers 
of  the  courts  of  the  United  States  in  matters  of  contempt. 
It  declares  that : 

"the  said  courts  shall  have  power  *  *  *  to  punish  by  fine  or 
imprisonment,  at  the  discretion  of  the  court,  contempts  of  their 
authority:  provided,  that  such  power  to  punish  contempts  shall 
not  be  construed  to  extend  to  any  cases  except  the  misbehavior  of 
any  person  in  their  presence,  or  so  near  thereto  as  to  obstruct  the 
administration  of  justice;  the  misbehavior  of  any  of  the  officers 
of  said  court  in  their  official  transactions;  and  the  disobedience  or 
resistance  by  any  such  officer,  or  by  any  party,  juror,  witness,  or 
other  person  to  any  lawful  writ,  process,  order,  rule,  decree,  or 
command  of  the  said  courts." 

As  thus  seen,  contempts  embrace  three  classes  of  acts: 
First,  the  misbehavior  of  any  person  in  the  presence  of  the 
courts,  or  so  near  thereto  as  to  obstruct  the  administration 
of  justice;  second,  the  misbehavior  of  any  of  the  officers  of 
the  court  in  their  official  transactions;  and,  third,  the  dis- 
obedience or  resistance  by  any  such  officer,  or  by  any  party, 
juror,  witness  or  other  person  to  any  lawful  writ,  process, 
order,  rule,  decree  or  command  of  the  courts.  The  mis- 
behavior of  the  defendant  David  S.  Terry,  in  the  presence 
of  the  court,  in  the  court-room,  and  in  the  corridor,  whiek 
was  near  thereto,  and  in  one  of  which  (and  it  matters  not 
which),  he  drew  his  bowie-knife,  and  brandished  it,  with 
threats  against  the  deputy  of  the  marshal  and  others  aiding 
him,  is  sufficient  of  itself  to  justify  the  punishment 
imposed.  But,  great  as  this  offense  was,  the  forcible 
resistance  offered  to  the  marshal  in  his  attempt  to  execute 
the  order  of  the  court,  and  beating  him,  was  a  far  greater 
and  more  serious  affair.  This  resistance  and  beating  of  its 
officer  was  the  highest  possible  indignity  to  the  government. 
When  the  flag  of  the  country  is  fired  upon  and  insulted, 
it  is  not  the  injury  to  the  bunting,  the  linen  or  silk  on 
which    the   stars    and   stripes    are    stamped    which    startles 
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and  arouses  the  country.  It  is  the  indignity  and  insult  to 
the  emblem  of  the  nation's  majesty  which  stirs  every 
heart,  and  makes  every  patriot  eager  to  resent  them.  So 
the  forcible  resistance  to  an  officer  of  the  United  States  in 
the  execution  of  the  process,  orders  and  Judgments  of  their 
courts  is  in  like  manner  an  indignity  and  insult  to  the 
power  and  authority  of  the  government,  which  can  neither 
be  overlooked  nor  extenuated. 

The  defendant,  David  S.  Terry,  now  prays  the  court  to 
revoke  the  order  committing  him.  In  his  petition  he  sets 
forth  that  in  the  transactions  in  the  circuit  coart  on  the 
3d  instant,  upon  which  his  commitment  was  made,  he  did 
not  intend  to  say  or  do  anji;hing  disrespectful  to  the  court 
or  to  the  judges  thereof,  or  to  any  one  of  them.  He  alleges 
that  when  his  wife  first  arose  from  her  seat,  and  before 
she  had  uttered  a  word,  he  used  every  effort  in  his  power 
to  cause  her  to  resume  her  seat,  and  to  remain  quiet,  and 
that  he  did  nothing  to  encourage  her  in  what  he  terms 
''her  acts  of  indiscretion."  That  when  the  order  for  her 
removal  from  the  court-room  was  made,  he  rose  from  his 
seat  for  the  purpose  of  removing  her  himself,  quietly  and 
peaceably,  and  had  no  intention  of  disturbing  or  preventing 
the  execution  of  the  order  of  the  court.  That  he  never 
struck,  or  offered  to  strike,  the  marshal  until  the  marshal 
had  assaulted  him,  and  had,  in  his  presence,  violently,  and, 
as  he  believed,  unnecessarily,  assaulted  his  wife.  That 
he  neither  drew,  nor  attempted  to  draw,  any  deadly 
weapon,  of  any  kind  in  the  court-room,  and  that  he  did  not 
assault,  or  attempt  to  assault,  the  United  States  Marshal  with 
any  deadly  weapon,  in  the  court-room  or  elsewhere.  He  repre- 
sents that  after  he  had  left  the  court-room  he  heard  loud  talk- 
ing in  one  of  the  rooms  of  the  marshal,  and  among  the  voices 
proceeding  therefrom  he  recognized  that  of  his  wife;  that 
he  then  attempted  to  force  his  way  into  that  room,  and, 
finding  it  barred  by  a  crowd  of  men,  so  that  the  door 
could  not  be  closed,  he,  for  the  first  time,  drew  from  inside 
his  vest  a  small  sheath-knife,   at  the  same  time  saying  to 
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the  crowd  standing  in  his  way,  that  he  did  not  want  to 
hurt  anyone,  but  that  all  he  wanted  was  to  get  into  the 
room  where  his  wife  was;  that  the  crowd  then  parted,  and 
he  entered  the  doorway,  where  someone  said,  "Let  him  in, 
if  he  will  give  up  his  knife;"  and  he  then  immediately 
gave  up  his  knife.  The  petitioner  further  alleges  that  in 
none  of  these  transactions  did  he  have  the  slightest  idea  of 
showing  any  disrespect  to  the  court  or  to  any  of  its  judges, 
and  that  the  fact  that  he  lost  his  temper  wa?;  a  natural 
consequence  of  his  being  himself  assaulted,  when  he  was 
making  an  honest  effort  to  enforce  the  order  of  the  court, 
and  of  his  seeing  his  wife  assaulted  in  his  presence.  Upon 
this  statement  he  asks  the  revocation  of  the  order  com- 
mitting him  to  prison. 

We  have  read  this  petition  with  great  surprise  at  its 
omissions  and  misstatements.  As  to  what  occurred  under 
our  immediate  observation,  its  statement  does  not  accord 
with  the  facts  as  we  saw  them;  as  to  what  occurred  at  the 
further  end  of  the  room,  and  in  the  corridor,  its  statement 
is  directly  opposed  to  the  concurring  accounts  of  the  officers 
of  the  court  and  parties  present,  whose  position  was  such 
as  to  preclude  error  in  their  observations.  According  to 
the  sworn  statement  of  the  marshal,  which  accords  with  our 
own  observation,  so  far  from  having  struck  or  assaulted 
Terry,  he  had  not  even  laid  his  hands  upon  him  when  the 
violent  blow  in  the  face  was  received.  And  it  is  clear 
beyond  controversy  that  Terry  never  voluntarily  surren- 
dered his  bowie-knife,  and  that  it  was  wrenched  from  him 
only  after  a  violent  struggle.  We  can  only  account  for 
his  misstatement  of  facts  as  they  were  seen  by  numerous 
witnesses  by  supposing  that  he  was  in  such  a  rage  at  the 
time  that  he  lost  command  of  himself,  and  does  not  well 
remember  what  he  then  did,  or  what  he  then  said.  Some 
judgment  as  to  the  weight  this  statement  should  receive, 
independently  of  the  incontrovertible  facts  at  variance  with 
it,  may  be  formed  from  his  speaking  of  the  deadly  bowie- 
knife  he  drew  as  a  small  sheath-knife,  and  of  the  shameless 
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language  and  conduct  of  his  wife  as  "her  acts  of  indis- 
cretion." No  one  can  believe  that  he  thrust  his  hand 
under  his  vest  v/here  his  bowie-lvnife  was  carried  without 
intending  to  draw  it.  To  believe  that  he  placed  his  right 
hand  there  for  any  other  purpose — such  as  to  rest  it  after 
the  fatigue  of  his  \dolent  blow  in  the  marshal's  face,  or  to 
smooth  down  his  ruffled  linen — ^would  be  childish  credulity. 
But  even  his  own  statement  admits  the  assaulting  of  the 
marshal,  who  was  endeavoring  to  enforce  the  order  of  the 
court,  and  his  subsequentl}^  drawing  a  knife  to  force  his 
way  into  the  room  where  the  marshal  had  removed  his 
wife.  Yet  he  offers  no  apology  for  his  conduct,  expresses 
no  regret  for  what  he  did,  and  makes  no  reference  to  his 
violent  and  vituperative  language  against  the  judges  and 
officers  of  the  court  while  under  arrest,  which  is  detailed 
in  the  affidavits  filed.  There  is  nothing  in  his  petition 
which  would  justify  any  remission  of  the  imprisonment. 
The  law  imputes  an  intent  to  accomplish  the  natural  result 
of  one's  acts,  and,  when  those  acts  are  of  a  criminal  nature, 
it  will  not  accept,  against  such  implication,  the  denial  of 
the  transgressor.  No  one  would  be  safe  if  a  denial  of  a 
wrongful  or  criminal  intent  would  suffice  to  release  the 
violator  of  law  from  the  punishment  due  to  his  offenses. 
Why  did  the  petitioner  come  into  court  with  a  deadly 
weapon  concealed  on  his  person?  He  knew  that  as  a  citizen 
he  was  violating  the  law  which  forbids  the  carrying  of 
concealed  weapons,  and  as  an  officer  of  the  court — and  all 
attorneys  are  such  officers — ^was  committing  an  outrage 
upon  professional  propriety,  and  rendering  himself  liable 
to  be  disbarred.  Sharon  v.  Hill,  11  Sawy.  122,  24  Fed. 
Rep.  726.  Therefore,  considering  the  enormity  of  the 
offenses  committed,  and  the  position  the  petitioner  once  held 
in  this  state,  which  aggravates  them  to  a  degree  not 
imputable  to  the  generality  of  offenders,  the  court,  with 
a  proper  regard  to  its  own  dignity,  the  majesty  of  the 
law,  and  the  necessity  of  impressing  upon  all  men  that 
forcible  resistance  to  the  lawful  orders  of  the   courts   of 
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the  United  States  will  not  go  unpunished,  however  high  the 
offending  parties,  cannot  grant  the  prayer  of  the  petitioner; 
and  it  is  accordingly  denied. 

Judges  Sawyer  and  Sabin,  concur. 

On  November  12  a  writ  of  habeas  corpus  was  asked  on  behalf  of 
Terry  of  the  Supreme  Court  of  the  United  States  and  refused,  that 
tribunal  affirming  the  action  of  Mr.  Justice  Field.  Re  Terry,  9 
S.  C.  Rep.  77. 


THE    TRIAL    ON    HABEAS    CORPUS    OF   DAVID 

NEAGLE    FOR    THE   MURDER    OF    JUDGE 

DAVID   S.   TERRY,   SAN  FRANCISCO, 

CALIFORNIA,    1889. 

THE  NARRATIVE. 

Judge  Terry  and  his  wife  left  the  Alameda  jail  vowing 
vengeance  against  the  judges  of  the  United  States  Court 
and  against  Mr.  Justice  Field  in  particular.  Even  while 
confined  there  they  had  both  declared  that  they  would  either 
kill  him  or  subject  him  to  such  personal  indignities  that 
he  would  be  obliged  to  resent  them,  which  would  give  them  a 
legal  excuse  for  taking  his  life.^ 

After  her  case  had  been  argued  before  the  three  judges 
(see  ante  p.  470)  and  before  the  day  it  was  decided,  Judge 
Sawyer  found  himself  on  a  railroad  car  in  which  the  two 
Terrys  were  also  riding.  No  sooner  did  the  woman  recognize 
the  judge  than  she  jumped  up  and  pulled  his  hair  with  a 
vicious  jerk,  at  the  same  time  remarking  to  her  husband, 
"I  will  give  him  a  taste  of  what  he  will  get  by  and  by. 
Let  him  render  his  decision  if  he  dares,"  to  which  her 
husband  responded,  *'THe  bes?  tKng  to  do  with  him  would 
be  to  take  him  out  into  the  bay  and  drown  him."  And 
they  continued  these  insults  until  the  judge  left  the  car. 
After  their  imprisonment  their  threats  became  more  violent 
and  vituperative.  More  than  once  Terry  declared  that 
Justice  Field  would  not  dare  to  return  to  California,  that 
if  he  did  he  would  horsewhip  him  the  first  time  he  met  him 
and  if  he  resented  it  he  would  shoot  him;  that  the  earth 
was  not  big  enough  for  both  of  them ;  that  he  always  carried 
a  bowie  knife;  that  judges  and  marshals  were  a  lot  of 
cowardly  curs  and  that  he  would  see  some  of  them  in  their 
graves  yet. 

1  T.  T.  Williams. 
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The  tkreats  of  the  Terrys  were  published  in  the  news- 
papers of  California,  and  it  was  the  general  opinion  of  the 
public  that  when  Justice  Field  came  to  California  again  to 
attend  to  his  judicial  duties  there  he  would  of  a  certainty 
be  attacked  and  probably  killed  by  this  brace  of  enemies. 
Mrs.  Terry  was  now  regarded  as  a  desperate  woman  and 
half  insane  on  the  question  of  her  lawsuit,  and  well  aware 
that  a  sympathetic  jury  like  that  which  acquitted  Mrs. 
Fair^  would  be  easily  found  to  excuse  her  for  anything 
she  might  do.  And  Judge  Terry  was  a  man  of  great 
strength  and  size,  whose  ideas  were  those  of  the  days  of  the 
gold  miners  who  habitually  carried  concealed  weapons  and 
believed  in  using  them  on  whoever  excited  his  anger  and 
who  had  already  murdered  one  man  and  attempted  to 
murder  another.^ 

Most  men  would  have  found  some  excuse  for  delaying 
their  visit  to  so  incongenial  a  clime.  But  Mr,  Justice  Field 
was  not  one  to  be  deterred  from  doing  what  he  deemed 
his  duty  by  any  consideration  of  personal  discomfort  or 
probable  danger.  So,  in  the  early  sununer  of  1889  he  left 
Washington  again  to  attend  to  his  judicial  duties  in  Cali- 
fornia. But  in  the  interim  the  Federal  authorities  had 
taken  steps  to  protect  him  on  his  journey  and  had  appointed 
David  Neagle*  as  a  special  marshal  to  accompany  him  and 
to  protect  him  against  assault  and  violence. 

On  the  afternoon  of  August  13,  1889,  having  heard  and 
disposed  of  several  cases  in  Los  Angeles,  he  left  that  city 
for  San  Francisco,  where  several  cases  were  to  be  heard  by 
him.  He  was  in  a  sleeping  car  and  with  him  was  David 
Neagle.  During  the  night  Terry  and  his  wife  boarded  the 
train  at  the  city  of  Fresno,  where  they  resided.    Neagle  saw 

2  Ante  p.  197, 

3  See  the  Broderick  duel  and  the  Vigilance  Committee  Case,  ante 
pp.  125-165. 

4  He  was  a  deputy  Federal  Marshal  in.  San  Francisco,  and  had 
a  reputation  as  a  brave  officer.  He  had  figured  as  a  hero  in  Ari- 
zona among  the  "toughs"  of  that  territory  where  he  had  served 
as  Sheriff. 
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them  and  at  once  told  the  conductor  of  the  situation,  and 
the  authorities  at  Lathrop,  the  station  where  in  the  morning 
the  passengers  would  alight  for  breakfast,  were  notified. 
"When  they  arrived  at  Lathrop,  Neagle  informed  the  Justice 
of  the  presence  of  the  Terrys  and  ad%ased  him  to  have  his 
breakfast  served  in  the  car.  This  the  Justice  refused  to  do, 
and  both  entered  the  dining-room  and  took  seats  side  by 
side.  In  a  short  time  the  Terrys  entered  and  the  wife, 
recognizing  Justice  Field  at  once,  went  back  to  her  car  and 
took  from  it  a  satchel  which  contained  a  revolver.  Terry, 
a  moment  after  his  wife  left  the  room,  got  up  from  his  seat 
at  the  table  and,  walking  behind  the  Justice,  struck  him 
two  heavy  blows,  one  on  each  cheek.  He  then  drew  back 
and  with  his  fist  clenched  was  about  to  deal  another  blow 
when  Neagle  sprang  to  his  feet  and  called  out,  a  revolver 
in  his  hand,  ''Stop,  stop,  I  am  an  officer,"  at  the  same  time 
placing  himself  between  the  two.  Terry  appeared  to 
recognize  him  and  with  a  growl  put  his  hand  inside  his 
vest  for  his  bowie  knife.  The  marshal  did  not  hesitate,  and 
in  less  than  two  seconds  Judge  Terry  was  stretched  on  the 
floor  with  two  bullets  in  his  heart,  dead.  As  her  husband 
sank  to  the  floor  Mrs.  Terry  entered,  returned  with  the 
satchel  in  her  hand,  threw  herself  on  his  body  with  loud 
moans  and  declared  that  her  husband  had  been  murdered 
and  called  upon  the  bystanders  to  avenge  her  wrongs. 
Justice  Field  and  Neagle  continued  their  journey  to  San 
Francisco,  but  on  the  way  the  latter  was  arrested  for  the 
killing  and  taken  from  the  train  to  the  jail  at  Stockton. 

That  night,  on  the  complaint  of  Mrs.  Terry  charging  the 
Justice  and  the  marshal  with  the  murder  of  her  husband, 
the  Justice  was  convicted,  but  at  once  released  by  the  order 
of  the  Governor  of  California. 

The  marshal,  who  was  in  the  Stockton  jail,  obtained  a 
writ  of  habeas  corpus  from  the  United  States  Court  at 
San  Francisco,  which  tribunal,  after  hearing  all  the  evidence 
relating  to  the  killing,  ordered  him  to  be  released.  The 
Court  ruled  that  as  he  was  engaged  in  the  duty  of  guarding 
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a  Federal  Judge  when  the  killing  took  place,  the  Federal 
Courts  and  not  the  State  Courts  had  jurisdiction  to  try 
him.  And  that  as  it  clearly  appeared  that  he  was  justified 
in  law  in  taking  the  life  of  Terry  to  preserve  that  of 
Justice  Field,  he  was  not  guilty  of  homicide  of  any  degree 
whatever. 

The  Trial-^* 

In  the  United  States  Circuit  Court,  San  Francisco, 
California,  September,  1889. 

Hon.  Lorenzo  Sawyer,®  Circuit  Judge. 
HoM.  George  M.  Sabest,^  District  Judge. 

September  16. 
On  a  charge  of  murder  made  on  August  14,  1889,  by 
Sarah  A.  Terry,  before  H.  V.  J.  Swain,  a  Justice  of  the 
Peace  for  the  town  of  Stockton,  in  the  County  of  San 
Joaquin,  Stephen  J.  Field  and  David  Neagle  were  arrested 
and  committed  to  the  custody  of  the  sheriff  of  the  county 
on  August  ]5.  They  were  both  charged  with  the  murder 
of  David  S.  Terry,  within  said  county,  on  August  14. 
Stephen  J.  Field  was  at  once  released  from  the  custody  of 
tlie  sheriff,  and  on  August  16  a  petition  was  presented  to 
this  court  by  David  Neagle  for  a  writ  of  habeas  corpus, 
alleging  that  he  was  arrested  and  confined  in  prison  for  an 

5  BiBLioGBAPHT.  "Some  account  of  the  work  of  Stephen  J.  Field 
as  a  Legislator,  State  Judge  and  Justice  of  the  Supreme  Court  of 
the  United  States  (by  C.  F.  Black  and  S.  B.  Smith)  with  an  intro- 
ductory sketch  by  John  Norton  Pomeroy,  LL.D.  1881,  and  an  ap- 
pendix containing  the  story  of  his  attempted  assassination  by  a 
former  associate  on  the  Supreme  Bench  of  California,  by  Hon. 
George  C.  Gorham,  1895."  Mr.  Gorham  was  a  life-long  friend  of 
Mr.  Justice  Field.  He  was  his  clerk  when  he  was  Alcalde  In 
Marysville  and  afterwards  clerk  of  the  Federal  Circuit  Court  in 
California.  Afterwards  remo\ing  to  Washington,  he  became  Sec- 
retary of  the  Senate,  edited  a  newspaper,  engaged  in  other  literary 
work  and  wrote  a  biography  of  Edwin  M.  Stanton.  And  see  ante  p. 
562. 

6  Ante  p.  470. 

7  Ante  p.  562. 
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act  done  by  him  in  the  performance  of  his  duty,  namely, 
the  protection  of  Mr.  Justice  Field,  and  taken  away  from 
the  further  protection  which  he  was  ordered  to  give  to 
him.  The  writ  was  issued  and  upon  its  return  the  sheriff 
of  San  Joaquin  County  produced  a  copy  of  the  warrant 
issued  by  the  justice  of  the  peace  of  that  county,  and  of 
the  affidavit  of  Sarah  A.  Terry,  upon  which  it  was  issued. 
A  traverse  to  that  return  was  filed  alleging  that  an  officer 
of  the  United  States,  specially  charged  with  a  particular 
duty,  that  of  protecting  one  of  the  justices  of  the  Supreme 
Court  of  the  United  States  while  engaged  in  the  performance 
of  his  duty,  could  not,  for  an  act  constituting  the  very 
performance  of  that  duty,  be  taken  from  the  further  dis- 
charge of  his  duty  and  imprisoned  by  the  state  authorities; 
and  that  when  an  officer  of  the  United  States  in  the 
discharge  of  his  duties  is  charged  with  an  offense  consisting 
in  the  performance  of  those  duties,  and  is  sought  to  be 
arrested,  and  taken  from  the  further  performance  of  them, 
he  can  be  brought  before  the  tribunals  of  the  nation  of 
which  he  is  an  officer,  and  the  fact  there  inquired  into. 

John  T.  Carey^  U.  S.  Dist,  Att'y,  Richard  S.  Mesick, 
Samuel  M.  Wilson^  William  F.  Herrin",  W.  L.  Dudley, 
C.  L.  Ackerman",  J.  C.  CampbelP^  ^nd  H.  C.  McPike^^  for 
petitioner. 

8  Gary,  John  T.  Born  Clay  Co.,  Mo.  His  father  settled  in  1859 
in  Sacramento  where  his  son  was  educated  and  admitted  to  the  bar. 
Brig.  Gen.  Nat.  Guard;  U.  S.  Dist.  Atty.  N.  D.  Cal.  1886-1890. 

9  Wilson,  Samuel  M.  (1824-1892).  Born  Steubenville,  Ohio,  where 
he  was  educated,  studied  law  and  admitted  to  bar.  Removed  to 
Galena,  111.,  1845,  where  he  practised  law  until  1853  when  he  re- 
moved to  San  Francisco.  Practised  there  with  great  success  until 
his  death.  Member  Board  of  Freeholders  1880  and  State  Consti- 
tutional Convention  1878. 

10  See  ante  p.  563. 

11  AcKERMAN,  Charles  Lewis  (1850-1909).  Born  New  Orleans,  La. 
Educated  San  Francisco  public  schools.  Grad.  Harv.  Law  School 
1871;  admitted  San  Francisco  bar  1871;  Judge  Advocate  General 
Cal.  Nat.  Guard.     Died  in  San  Francisco. 

12  Campbell,  Joseph  Claybaugh.  Bom,  Oxford,  Ohio,  1852;  pri- 
vately educated.  Read  law  with  his  uncle,  Joseph  Claybaugh, 
Frankfort,  Ind.    Removed  to  California,  1876.     District  Atty.  San 
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6.  A.  Johnson",  Attj'.  Gen.,  J.  P.  Langhorne^^  and  Avery 
C.  White,  Dist.  Atty,,  for  San  Joaquin  County. 

Mr.  Carey.  Your  Honors:  I  will  read  in  evidence  first 
the  correspondence  (which  is  admitted  by  counsel  for  the 
respondents)  which  led  up  to  the  appointment  of  the 
petitioner  as  deputy  United  States  Marshal  to  attend  and 
protect  Mr.  Justice  Field  while  on  his  judicial  duties: 

"Department  of  Justice,  Washington,  April  27tli,  1889.  John 
C.  Franks,  United  States  Marshal,  San  Francisco,  Cal. — Sir:  The 
proceedings  which  have  heretofore  been  had  in  connection  with  the 
case  of  Mr.  and  Mrs.  Terry  in  your  United  States  circuit  court 
have  become  matter  of  public  notoriety,  and  I  deem  it  my  duty  to 
call  your  attention  to  the  propriety  of  exercising  unusual  caution, 
in  case  further  proceedings  shall  be  had  in  that  case,  for  the  pro- 
tection of  his  honor.  Justice  Field,  or  whoever  may  be  called  upon 
to  hear  and  determine  the  matter.  Of  course,  I  do  not  know  what 
may  be  the  feelings  or  purpose  of  Mr.  and  Mrs.  Terry  in  the  prem- 

Joaquin  County,  1877-1885;  practised  law  in  San  Francisco.  See 
Who's  Who  on  the  Pacific  Coast,  1913. 

isMcPiKE,  Hekby  Clay.  Born,  San  Jose,  Cal.,  1857;  educated 
Napa  Coll.  Institute,  1874;  California  Military  Academy,  Oakland, 
St.  Helena  and  Vineland  public  schools,  1875;  LL.B.,  Hastings 
Coll,  of  Law,  1881;  Assistant  U.  S.  Attorney  N.  District  of  Cali- 
fornia, 1886-1888.  See  Who's  Who  on  the  Pacific  Coast,  1913.  San 
Francisco  Directory,  1913    (not  in  1914). 

i-i  Johnson,  George  Asbuet  (1829-1894).  Born,  Salisbury,  Md.; 
educated  at  academy  there;  removed  to  Newcastle,  Ind.;  grad. 
Yale,  1853;  one  of  editors  of  Yale  literary  magazine.  Prof,  of 
Latin  and  Greek,  West.  Mil.  Inst,  of  Ky.,  1853;  returned  to  New- 
castle, 1854;  studied  law  with  Judge  Elliott  of  Supreme  Court  and 
in  the  law  dept.  of  State  Univ.;  removed  to  Chicago,  111.,  and 
afterwards  to  Cambridge  City,  Ind.,  where  he  resided  until  1874. 
Pres.  City  Council;  Judge  Circuit  Court,  1867;  removed  to  Santa 
Rosa,  California,  1874,  where  he  practised  law  in  partnership  with 
Barclay  Henley  until  1879.  Mayor  of  Santa  Rosa,  1878;  member 
State  Constitutional  Conv.,  1878;  State  Senator  (Sonoma),  1882- 
1884;  Atty.-Gen.,  1887-1890;  re-entered  practice  at  Sacramento.  See 
Yale  Coll.  Class  of  1853-1883.  Obituary  record  grad.  Yale  Univ. 
1890-1900,  p.  308.     San  Francisco  Call,  Sept.  21,  1894. 

15  Langhoene,  Ja:m:es  Potter.  Born,  Princeton,  N.  J.,  1854;  edu- 
cated in  private  school  of  Dr.  J.  C.  Merillat  near  Baltimore,  Md.; 
graduated  Virginia  Military  Inst.  1875;  B.  L.,  Univ.  of  Va.  law 
school,  1877.  Moved  to  California,  1877;  now  practicing  law  in 
San  Francisco.  See  Who's  Who  on  the  Pacific  Coast,  1913.  San 
Francisco  directory,  1919. 
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ises,  but  many  things  wMch  have  happened  indicate  that  violence 
on  their  part  is  not  impossible.  It  is  due  to  the  dignity  and  inde- 
pendence of  the  court,  and  the  character  of  its  judge,  that  no  ef- 
fort on  the  part  of  the  government  shall  be  spared  to  make  them 
feel  entirely  safe  and  free  from  anxiety  in  the  discharge  of  their 
high  duties.  You  will  understand,  of  course,  that  this  letter  is 
not  for  the  public,  but  to  put  you  upon  your  guard.  It  will  be 
proper  for  you  to  show  it  to  the  district  attorney  if  deemed  best. 
Yours  truly,  W.  H.  H.  Millee,  Attorney  General." 

"United  States  Marshal's  Office,  Northern  District  of  California, 
San  Francisco,  May  6,  1889.  Hon.  W.  H.  H.  Miller,  Attorney  Gen- 
eral, Washington,  D.  C. — Sir:  Yours  of  the  27th  ultimo  at  hand.. 
When  the  Hon.  Judge  Loeenzo  Sawyer,  our  circuit  judge,  returned 
from  Los  Angeles,  some  time  before  the  celebrated  court  scene, 
and  informed  me  of  the  disgraceful  action  of  Mrs.  Terry  towards 
him  on  the  cars  while  her  husband  sat  in  front,  smilingly  approv- 
ing it,  I  resolved  to  watch  the  Terrys,  (and  so  notified  my  depu- 
ties,) whenever  they  should  enter  the  courtroom,  to  be  ready  to 
suppress  the  very  first  indignity  offered  by  either  of  them  to  the 
judges.  After  this,  at  the  time  of  their  ejectment  from  the  court- 
room, when  I  held  Judge  Terry  and  his  wife  as  prisoners  in  my 
private  office,  and  heard  his  threats  against  Justice  Field,  I  was 
more  fully  determined  than  ever  to  throw  around  the  Justice  and 
Judge  Sawyer  every  safeguard  I  could.  I  have  given  the  matter 
careful  consideration,  with  the  determination  to  fully  protect  the 
federal  judges  at  this  time,  trusting  that  the  department  will  re- 
imburse me  for  any  reasonable  expenditure.  I  have  always,  when- 
ever there  is  any  likelihood  of  either  Judge  or  Mrs.  Terry  appear- 
ing in  court,  had  a  force  of  deputies  with  myself  on  hand  to  watch 
their  every  action.  You  can  rest  assured  that  when  Justice  Futld 
arrives  he,  as  well  as  all  the  federal  judges,  will  be  protected  from 
insults,  and  where  an  order  is  made  it  will  be  executed  without 
fear  as  to  consequences.  I  shall  follow  your  instructions,  and  act 
with  more  than  usual  caution.  I  have  already  consulted  with  the 
United  States  attorney,  J.  T.  Carey,  Esq.,  as  to  the  advisability  of 
making  application  to  you,  at  the  time  the  Terrys  are  tried  upon 
criminal  charges,  for  me  to  select  two  or  more  detectives  to  assist 
in  the  case,  and  also  assist  me  in  protecting  Justice  Field  while 
In  my  district.  I  wish  the  judges  to  feel  secure,  and  for  this  pur- 
pose will  see  to  it  that  their  every  wish  is  promptly  obeyed.  I 
notice  your  remarks  in  regard  to  the  publicity  of  your  letter,  and 
will  obey  your  request.  I  shall  only  be  too  happy  to  receive  any 
suggestions  from  you  at  any  time.  The  opinion  among  the  better 
class  of  citizens  here  is  very  bitter  against  the  Terrys,  though,  of 
course,  they  have  their  friends,  and,  unfortunately,  among  that 
class  it  is  necessary  to  watch.  Your  most  obedient  servant,  J.  C. 
F'ranks,  U.  S.  Marshal,  Northern  Dist.  of  Cal." 

"San  Francisco,  Cal.,  May  7,  1889.  Hon.  W.  H.  H.  Miller,  U.  S. 
Attorney  General,  Washington,  D.  C. — Dear  Sir:     Marshal  Franks 
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exhibited  to  me  your  letter  bearing  date  the  27tli  ult.,  addressed 
to  bim  upon  the  subject  of  using  due  caution  by  way  of  protecjting 
Justice  Field  and  the  federal  judges  here  in  the  discharge  of  their 
duties  in  matters  in  which  the  Terrys  are  interested.  I  noted  your 
suggestion  with  a  great  degree  of  pleasure,  not  because  our  mar- 
shal is  at  all  disposed  to  leave  anything  undone  within  his  author- 
ity or  power  to  do,  but  because  it  encouraged  him  to  know  and  feel 
that  the  head  of  our  department  was  in  full  sympathy  with  the 
efforts  being  made  to  protect  the  judges,  and  vindicate  the  dignity 
of  our  courts.  I  write  merely  to  suggest  that  there  is  just  reason, 
in  the  light  of  the  past  and  the  threats  made  by  Judge  and  Mrs. 
Terry  against  Justice  Field  and  Judge  Sawyer,  to  apprehend  per- 
sonal violence  at  any  moment  and  at  any  place,  as  well  in  court 
as  out  of  court,  and  that,  while  due  caution  has  always  been  taken 
by  the  marshal  when  either  Judge  or  Mrs.  Terry  is  about  the 
building  in  which  the  courts  are  held,  he  has  not  felt  it  within 
his  authority  to  guard  either  Judge  Saavtee  or  Justice  Field  against 
harm  when  away  from  the  appraisers'  building.  Discretion  dic- 
tates, however,  that  a  protection  should  be  thrown  about  them  at 
other  times  and  places,  when  proceedings  are  being  had  before 
them  in  which  the  Terrys  are  interested;  and  I  verily  believe,  in 
view  of  the  direful  threats  made  against  Justice  Field,  that  he 
will  be  in  great  danger  at  all  times  while  here.  Mr.  Franks  is  a 
prudent,  cool,  and  courageous  officer,  who  will  not  abuse  any  au- 
thority granted  him.  I  would  therefore  suggest  that  he  be  author- 
ized, in  his  discretion,  to  retain  one  or  more  deputies,  at  such 
times  as  he  may  deem  necessary,  for  the  purposes  suggested.  That 
publicity  may  not  be  given  to  the  matter,  it  is  important  that  the 
deputies  whom  he  may  select  be  not  known  as  such;  and,  that 
efficient  service  may  be  assured  for  the  purposes  indicated,  it  seems 
to  me  that  they  should  be  strangers  to  the  Terrys.  The  Terrys 
are  unable  to  appreciate  that  an  officer  should  perform  his  official 
duty  when  that  duty  in  any  way  requires  his  efforts  to  be  directed 
against  them.  The  marshal,  his  deputies,  and  myself  suffer  daily 
indignities  and  insults  from  Mrs.  Terry,  in  court  and  out  of  court, 
committed  in  the  presence  of  her  husband,  and  without  interference 
upon  his  part.  I  do  not  propose  being  deterred  from  any  duty, 
nor  do  I  purpose  being  intimidated  in  the  least  degree  from  doing 
my  whole  duty  in  the  premises;  but  I  shall  feel  doubly  assured  in  be- 
ing able  to  do  so  knowing  that  our  marshal  has  your  kind  wishes 
and  encouragement  in  doing  everything  needed  to  protect  the 
officers  of  the  court  in  the  discharge  of  their  duties.  This,  of 
course,  is  not  intended  for  the  public  files  of  your  office,  nor  will  it 
be  on  file  in  my  office.  Prudence  dictates  great  caution  on  the  part 
of  the  officials  who  may  be  called  upon  to  have  anything  to  do  ia 
the  premises,  and  I  deem  it  to  be  of  the  greatest  importance  that 
the  suggestions  back  and  forth  be  confidential.  I  shall  write  you 
further  upon  the  subject  of  these  cases  in  a  few  days.  I  have  the 
honor  to  be  your  most  obedient  servant,  John  T.  Caeet,  U.  S.  At- 
torney." 
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"Department  of  Justice,  Washington,  D.  C,  May  27,  1889.  J.  C. 
Franks,  Esq.,  United  States  Marshal,  San  Francisco,  Cal.— Sir: 
Referring  to  former  correspondence  of  the  department  relating  to 
a  possible  disorder  in  the  session  of  the  approaching  term  of  court, 
owing  to  the  small  number  of  bailiffs  under  your  control  to  pre- 
serve order,  you  are  directed  to  employ  certain  special  deputies 
at  a  per  diem  of  five  dollars,  payable  out  of  the  appropriation  for 
fees  and  expenses  of  marshals,  to  be  submitted  to  the  court,  as  a 
separate  account  from  your  other  accounts  against  the  government, 
for  approval,  under  section  846,  Revised  Statutes,  as  an  extraor- 
dinary expense,  that  the  same  may  be  forwarded  to  this  depart- 
ment in  order  to  secure  executive  action  and  approval.  Very  re- 
spectfully, W.  H.  H.  Mn.T/EB   Attorney  General." 

THE  EVIDENCE. 


Stephen  J.  Field.  I  came  to 
this  State  in  June  last  to  attend 
to  my  Judicial  duties  here  as  the 
Justice  of  the  Supreme  Court  of 
the  United  States,  assigned  to 
this  circuit.  On  August  8,  I  left 
this  city  for  Los  Angeles  to  hear 
a  case  there  on  the  10th  and  to 
be  at  the  opening  of  the  court 
on  the  12th.  I  vras  accompanied 
by  Deputy  Marshal  Neagle,  the 
petitioner;  I  opened  the  Court 
there  on  the  12th,  Judge  Ross  sit- 
ting with  me  and  delivered  on 
that  day  opinions  in  two  impor- 
tant cases.  On  the  following  day 
I  heard  an  application  for  an  in- 
junction in  a  water  case  from 
San  Diego  Co.  and  there  being 
no  more  cases  ready,  I  left  the 
city  for  San  Francisco  by  the 
1:30  train  on  Tuesday,  the  13th, 
being  accompanied  by  Mr. 
Neagle.  On  the  morning  of  the 
14th  about  7:30  we  stopped  for 
breakfast  at  Lathrop  and  I  went 
with  Mr.  Neagle  into  the  station 
dining  room  and  we  took  seats 
at  the  same  table,  Neagle  to  my 
left  and  the  table  being  a  middle 
one. 

A  few  minutes  afterwards. 
Judge  Terry  and  his  wife  came 


in.  When  Mrs.  Terry  saw  me, 
which  she  did  directly  she  got 
diagonally  opposite  me,  she 
wheeled  around  suddenly,  and 
went  out  in  great  haste.  I  after- 
wards understood  that  she  went 
for  her  satchel.  Judge  Terry 
walked  past,  opposite  to  me,  and 
took  his  seat  at  the  second  table 
below.  The  only  remark  I  made 
to  Mr,  Neagle  was:  "There  is 
Judge  Terry  and  his  wife."  He 
remarked:  "I  see  him."  Not  an- 
other word  was  said.  I  com- 
menced eating  my  breakfast.  I 
saw  Judge  Terry  take  his  seat. 
In  a  moment  or  two  afterwards 
I  looked  around,  and  saw  Judge 
Terry  rise  from  his  seat.  I  sup- 
posed at  the  time  he  was  going 
out  to  meet  his  wife,  as  she  had 
not  returned,  so  I  went  on  with 
my  breakfast.  It  seems,  however, 
that  he  came  round  back  of  me 
— I  did  not  see  him — and  he 
struck  me  a  violent  blow  in  the 
face,  followed  instantaneously  by 
another  blow.  Coming  so  imme- 
diately together,  the  two  blows 
seemed  like  one  assault.  I  heard 
"Stop!  stop!"  cried  by  Neagle.  Of 
course,  I  was  for  a  moment  dazed 
by  the  blows.    I  turned  my  head 
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around,  and  I  saw  that  great 
form  of  Terry's,  with  his  arm 
raised,  and  his  fists  clenched  to 
strike  me.  I  felt  that  a  terrific 
blow  was  coming,  and  his  arm 
was  descending  in  a  curved  way, 
as  though  to  strike  the  side  of 
my  temple,  when  I  heard  Neagle 
cry  out,  "Stop!  stop!  I  am  an 
officer."  Instantly  two  shots  fol- 
lowed. I  can  only  explain  the 
second  shot  f^om  the  fact  that 
he  did  not  fall  instantly.  I  did 
not  get  up  from  my  seat,  al- 
though it  is  proper  for  me  to  say 
that  a  friend  of  mine  thinks  that 
I  did;  but  I  did  not.  I  looked 
around,  and  saw  Terry  on  the 
floor.  I  looked  at  him,  and  saw 
that  peculiar  movement  of  the 
eyes  that  indicates  the  presence 
of  death.  Of  course,  it  was  a 
great  shock  to  me.  It  is  im- 
possible for  any  one  to  see  a  man 
in  the  full  vigor  of  life,  with  all 
those  faculties  that  constitute 
life,  instantly  extinguished,  with- 
out being  affected,  and  I  was.  I 
looked  at  him  for  a  moment,  then 
rose  from  my  seat,  went  around, 
and  looked  at  him  again,  and 
passed  on.  Great  excitement  fol- 
lowed. A  gentleman  came  to  me 
whom  I  did  not  know,  but  I 
think  it  was  Mr  Lidgerwood,  and 
said:  "What  is  this?"  I  said: 
"I  am  a  justice  of  the  Supreme 
Court  of  the  United  States.  My 
name  is  Judge  Field.  Judge 
Terry  threatened  my  life,  and  at- 
tacked me,  and  the  deputy-mar- 
shal has  shot  him."  The  deputy- 
marshal  was  perfectly  cool  and 
collected,  and  stated:  "I  am  a 
deputy-marshal,  and  I  have  shot 
him  to  protect  the  life  of  Judge 
Field."  I  cannot  give  you  the 
exact  words,  but  I  give  them  to 
you  as  near  as  I  can  remember 


them.  A  few  moments  after- 
wards the  deputy-marshal  said  to 
me:  "Judge,  I  think  you  had 
better  go  to  the  car."  I  said: 
"Very  well."  Then  this  gentle- 
man, Mr.  Lidgerwood,  said:  "I 
think  you  had  better;"  and  with 
the  two  I  went  to  the  car.  I 
asked  Mr.  Lidgerwood  to  go  back 
and  get  my  hat  and  cane,  which 
he  did.  The  marshal  went  with 
me,  remained  for  some  time,  and 
then  left  his  seat  in  the  car,  and, 
as  I  thought,  went  back  to  the 
dining-room.  (This  is,  however, 
I  am  told,  a  mistake,  and  that 
he  only  went  to  the  end  of  the 
car.)  He  returned,  and  either 
he  or  some  one  else  stated  that 
there  was  great  excitement;  that 
Mrs.  Terry  was  calling  for  some 
violent  proceedings.  I  must  say 
here  that,  dreadful  as  it  is  to 
take  life,  it  was  only  a  question 
of  seconds  whether  my  life  or 
Judge  Terry's  life  should  be 
taken.  I  am  firmly  convinced 
that,  had  the  marshal  delayed 
two  seconds,  both  he  and  myself 
would  have  been  the  victims  of 
Terry. 

A  short  time  after  the  train 
started  again,  an  officer  entered 
the  car  and  said  it  was  his  duty 
to  arrest  Neagle  and  at  the  next 
station  took  him  off  the  car  in 
his  custody.  I  continued  my 
journey  alone  to  San  Francisco, 
where  I  was  also  arrested  but 
released  after  a  few  hours. 

I  told  the  officer  he  ougUt  to 
have  a  warrant  before  making 
the  arrest,  remarking  that  if  a 
man  should  shoot  another  when 
he  was  about  to  commit  a  felony, 
such  as  setting  fire  to  your 
house,  you  would  not  arrest  him 
for  a  murder;  or  if  a  highway- 
man got  on  the  train  to  plunder. 
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The  officer  replied  very  cour- 
teously by  the  suggestion  that 
there  would  have  to  be  an  in- 
quest. Neagle  at  once  said:  "I 
am  ready  to  go,"  thinking  it  bet- 
ter to  avoid  all  controversy  and 
being  perfectly  willing  to  answer 
anywhere  for  what  he  had  done. 
Marshal  Franks  met  me  at  the 
train,  when  a  detective  stepped 
up  and  said  that  he  had  a  tele- 
gram from  the  Sheriff  of  San 
Joaquin  County  to  arrest  me. 
Mr.  Franks  said  to  him,  "You 
shall  not  arrest  him.  You  have 
no  right  to  do  so.  It  would  be 
an  outrage  and  if  you  attempt 
it  I  will  arrest  you." 

Cross-examined.  I  had  no 
weapon  of  any  kind  at  the  time 
of  the  killing;  I  have  never  had 
on  my  person  or  used  a  weapon 
since  I  went  on  the  bench  of  the 
Supreme  Court  of  this  State,  in 
October,  1857,  except  once.  That 
was  when  I  crossed  the  Sierra 
Mountains  in  1862.  I  leaned  on 
his  arm  on  account  of  my  lame- 
ness. Just  before  we  reached 
Lathrop  I  told  Mr.  Neagle  that 
I  was  going  to  take  breakfast  at 
the  dining  room  there.  He  said, 
"Judge,  you  can  get  a  good  break- 
fast at  the  buffet  on  board."  I 
did  not  think  at  the  time  what 
he  was  driving  at  but  I  am  now 
satisfied  that  he  did  not  want  me 
to  get  off.  I  said  I  prefer  to 
have  my  breakfast  at  this  table, 
that  I  had  come  down  from  the 
Yosemite  Valley  a  few  days  be- 
fore and  got  a  good  breakfast 
there  and  was  going  there  for 
that  purpose.  He  replied:  "I 
will  go  with  you."  "We  were 
among  the  first  to  get  off  the 
train. 

David  Neagle.  I  am  the  peti- 
tioner   in    this    case.      Marshal 


Franks  appointed  me  a  deputy  U. 
S.  Marshal  for  this  District  and 
gave  me  special  instructions  to 
attend  upon  Justice  Field  both  in 
Court  and  when  going  from  one 
court  to  another  and  to  protect 
him  from  any  assault  that  might 
be  attempted  on  him  by  Terry  or 
Terry's  wife.  In  accordance  with 
these  instructions  I  went  with 
the  Judge  to  Los  Angeles,  was 
with  him  the  few  days  he  was 
there  and  took  the  same  car  with 
him  on  his  return  trip.  Know- 
ing that  the  Terrys  lived  at 
Fresno,  when  the  train  stopped 
there  in  the  night  I  went  out  of 
the  sleeping  car  to  the  platform 
to  watch.  To  my  surprise  I  saw 
the  two  board  the  train  but  on 
another  car.  As  soon  as  we  left 
Fresno,  or  rather  just  before  we 
got  to  Merced,  I  spoke  to  the 
conductor,  Woodward,  and  In- 
formed him  that  I  was  a  deputy 
United  States  marshal;  that 
Judge  Field  was  on  the  train  and 
also  Judge  Terry  and  his  wife 
and  that  I  was  apprehensive  that 
when  the  train  arrived  at  La- 
throp there  would  be  trouble  be- 
tween those  parties,  and  inquired 
whether  there  was  an  officer  at 
that  station  and  was  informed 
that  there  was  a  constable  there. 
I  then  requested  the  conductor 
to  send  word  to  the  officer  to  be 
at  Lathrop  on  the  arrival  of  the 
train  and  also  applied  to  other 
parties  to  induce  them  to  en- 
deavor to  secure  assistance  for 
him  at  that  place  in  case  It 
should  be  needed. 

Just  before  we  got  to  Lathrop 
I  told  Judge  Field  that  the  Ter- 
rys were  in  the  next  car  and 
suggested  that  I  should  bring  his 
breakfast  for  him  into  the  car 
so  as  to  avoid  meeting  them.  But 
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the  Judge  would  not  consent  to 
this  and  so  we  went  into  the 
dining-room  together  and  took 
seats  at  a  table.  Shortly  after, 
Judge  Terry  and  his  wife  en- 
tered the  dining-room,  his  wife 
following  him  several  feet  in  the 
rear.  When  the  wife  reached  a 
point  nearly  opposite  Justice 
Field  she  turned  around  and 
went  out  rapidly  from  the  room 
and,  as  appeared  from  what  aft- 
erwards followed,  she  went  to 
the  car  to  get  her  satchel.  When 
she  returned  from  the  car  the 
satchel  was  taken  from  her  and 
it  was  found  to  contain  a  pistol 
• — revolver — containing  six  cham- 
bers, all  of  which  were  loaded 
with  ball.  This  pistol  lay  on  the 
top  of  the  other  articles  in  the 
satchel.  Judge  Terry  passed 
down  opposite  Justice  Field  to  a 
table  below  where  they  were  sit- 
ting. In  a  few  minutes,  while 
Justice  Field  was  eating.  Judge 
Terry  rose  from  his  seat,  went 
around  behind  him — the  Justice 
not  seeing  him  at  the  time — and 
struck  him  two  blows,  one  on  the 
side  and  the  other  on  the  back 
of  the  head.  The  second  blow- 
followed  the  other  immediately; 
that  one  was  given  with  the  right 
hand  and  the  other  with  the  left. 
Judge  Terry  then  drew  back  his 
hand  with  his  fist  clenched  ap- 
parently to  give  the  Justice  a 
violent  blow  on  the  side  of  his 
head,  when  I  sprang  to  my  feet 
calling  out  to  Terry:  "Stop! 
stop.  I  am  an  officer."  Terry 
bore  at  the  time  on  his  face  an 
expression  of  intense  hate  and 
passion,  the  most  malignant  I 
had  ever  seen  In  my  life  and  I 
have  seen  a  great  many  men  in 
such  situations.  The  expression 
meant  life  or  death  for  one  or 


the  other.  As  I  cried  out  those 
words,  "Stop!  stop!  I  am  an  of- 
ficer/' I  jumped  between  Terry 
and  Justice  Field  and  at  that 
moment  Judge  Terry  appeared  to 
recognize  me  and  instantly  with 
a  scowl  moved  his  right  hand  to 
his  left  breast,  to  the  position 
where  he  usually  carried  his 
bowie-knife.  As  his  hand  got 
there  I  raised  my  pistol  and  shot 
twice  in  rapid  succession,  killing 
him  almost  instantly.  The  posi- 
tion of  Judge  Field  was  such — 
his  legs  being  at  the  time  under 
the  table — and  he  sitting,  that  it 
would  have  been  impossible  for 
him  to  have  done  anything  even 
if  he  had  been  armed.  Judge 
Terry  had  a  very  furious  expres- 
sion, that  of  an  infuriated  giant. 
My  cry  to  him  to  stop  was  so 
loud  that  it  could  be  heard 
throughout  the  whole  room  and 
I  believe  that  a  delay  in  shooting 
of  two  seconds  would  have  been 
fatal  to  both  myself  and  Justice 
Field.  When  Mrs.  Terry  came 
back  with  her  satchel  in  her 
hand,  she  threw  herself  on  her 
husband's  dead  body,  moaned, 
shrieked  and  called  on  the  by- 
standers to  avenge  his  death,  say- 
ing that  he  had  no  weapons  and 
that  he  had  been  murdered. 

Our  train  left  Los  Angeles  at 
1:30  Tuesday  afternoon.  I  got 
off  at  every  station  at  which  a 
stop  was  made  to  see  who  got  on 
board;  before  retiring  I  told  the 
porter  to  be  sure  and  wake  me 
in  time  to  get  dressed  for  Fresno. 
When  I  saw  Terry  and  his  wife 
get  on  there,  I  returned  to  the 
sleeper  and  told  Judge  Field, 
who  had  been  wakened  by  the 
stopping  of  the  train.  He  said, 
"very  well,  I  hope  they  will  have 


DAVID     NEAGLE. 


605 


a  good  sleep."  I  slept  no  more 
that  night. 

Judge  Terry  never  took  his 
eyes  off  me  after  he  looked  at 
me  or  I  mine  off  him.  I  did  not 
hear  him  say  anything.  Had  I 
waited  two  seconds  I  believe  I 
would  have  been  cut  to  pieces. 
The  motion  he  made  with  his 
right  hand  indicated  to  me  that 
he  would  have  that  knife  out 
within  another  second  and  try- 
ing to  cut  my  head  off. 

W.  W.  Presbury.  Am  a  deputy 
U.  S.  Marshal.  I  assisted  in  tak- 
ing Judge  Terry  from  the  court- 
room after  his  contempt  actions. 
I  also  helped  to  take  him  and  his 
wife  to  the  Alameda  prison.  On 
the  way  Mrs.  Terry  repeated  a 
number  of  times  that  she  would 
kill  both  Judge  Field  and  Judge 
Sawyer.  Terry  said  nothing  to 
restrain  her,  but  added  that  he 
was  not  through  with  Judge 
Field  yet;  while  in  jail  at  Ala- 
meda, Terry  said  that  after  he 
got  out  of  jail  he  would  horse- 
whip Judge  F^ELD,  and  that  he 
did  not  believe  he  would  ever  re- 
turn to  California,  but  this  earth 
was  not  large  enough  to  keep 
him  from  finding  Judge  Field, 
and  horsewhipping  him;  and,  in 
reply  to  a  remark  that  this 
would  be  a  dangerous  thing  to 
do,  and  that  Judge  Field  would 
resent  it,  he  said:  "If  Judge 
Field  resents  it,  I  will  kill  him." 
While  in  jail  Mrs.  Terry  exhib- 
ited to  a  witness  Terry's  knife, 
at  which  he  laughed,  and  said, 
"Yes,  I  always  carry  that,"  and 
made  a  remark  about  judges  and 
marshals,  that  "they  were  all  a 
lot  of  cowardly  curs,"  and  he 
would  "see  some  of  them  in  their 
graves  yet."  Mrs.  Terry  also  said 


that  she  expected  to  kill  Judge 
Field  some  day. 

Thomas  T.  Williams.  I  am  the 
editor  of  a  daily  newspaper  in 
this  city.  After  he  was  sent  to 
the  Alameda  prison.  Judge  Terry 
sent  word  to  me  that  he  would 
like  to  see  me;  I  went  and  had 
a  long  conversation  with  him. 
Among  other  things  he  said  was 
that  Judge  Field  had  put  a  lie 
in  the  record  about  him  and  he 
would  have  to  take  that  back, 
"and  if  he  did  not  take  it  back, 
and  apologize  for  having  lied 
about  him,  he  would  slap  his  face 
or  pull  his  nose."  I  said  to  him, 
"Judge  Terry,  would  not  that  be 
a  dangerous  thing  to  do?  Judge 
Field  is  not  a  man  who  would 
permit  any  one  to  put  a  deadly 
insult  upon  him,  like  that."  He 
said,  "Oh,  Field  won't  fight."  I 
said:  Well,  judge,  I  have  found 
nearly  all  men  will  fight.  Nearly 
every  man  will  fight  when  there 
is  occasion  for  it,  and  Judge 
Field  has  had  a  character  in  this 
state  of  having  the  courage  of 
his  convictions,  and  being  a 
brave  man."  At  the  conclusion  of 
that  branch  of  the  conversation, 
I  said  to  him:  "Well,  Judge 
Field  is  not  your  physical  equal, 
and  if  any  trouble  should  occur 
he  would  be  very  likely  to  use  a 
weapon."  He  said:  "Well,  that's 
as  good  a  thing  as  I  want  to 
get."  The  whole  impression  con- 
veyed to  me  by  this  conversation 
was  that  he  felt  he  had  some 
cause  of  grievance  against  Judge 
Field;  that  he  hoped  they  might 
meet,  that  he  might  have  an  op- 
portunity to  force  a  quarrel  upon 
him,  and  he  would  get  him  into 
a  fight.  After  the  return  of  Jus- 
tice Field  to  California  this  sum- 
mer  I   had   other  conversations 
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with  Terry,  in  which  the  same 
vindictive  feelings  of  hatred  were 
manifested  and  expressed  by 
him. 

J.  H.  O'Brien.  Reside  in  Stock- 
ton and  am  an  old  friend  of  the 
deceased.  I  visited  him  while  he 
was  in  the  Alameda  jail.  In  the 
course  of  our  conversation  he 
said:  "When  I  get  out,  I  will 
horsewhip  Judge  Field.  He  will 
not  dare  to  come  back  to  Cali- 
fornia, but  the  earth  is  not  big 
enough  to  hide  him  from  me." 

J.  F.  Grady.  Was  a  former 
partner  of  Judge  Terry.  As  he 
got  on  the  train  that  night  at 
Fresno,  I  handed  him  my  pistol, 
saying:  "Take  this,  Judge,  you 
may  need  it."  "No,"  he  replied, 
"I  have  no  use  for  a  pistol.  I 
never  carry  one."  "Well,"  I  said. 
"I  want  you  to  take  it;  you  may 
need  it,  for  I  feel  I  will  never 
see  you  again."  He  took  it  and 
handed  it  to  his  wife. 

James  Broxon.  I  knew  Judge 
Terry  well;  had  known  him  for 
many  years;  he  was  a  large  man 
and  a  man  of  unusual  strength 
for  his  age.  He  constantly,  to 
my  knowledge,  carried  a  bowie- 
knife  concealed  on  his  person  in 
the  use  of  which  he  was  spe- 
cially skilled.  He  in  his  life  on 
several  occasions  showed  great 
readiness  in  using  it  upon  per- 
sons towards  whom  he  had  an 
enmity  or  against  whom  he  had 
a  grievance. 

J.  C.  Franks.  In  accordance 
with  the  instructions  from  the 
Attorney  General  of  the  United 
States  and  of  the  United  States 
District  Attorney,  I  appointed 
Mr.  Neagle  a  deputy  Marshal.  I 
specially  instructed  him  as  to  his 
duty  to  protect  the  person  of 
Justice   Field   from   violence;    I 


told  him  he  was  to  protect  him 
at  all  hazards;  that  on  account 
of  the  violent  and  desperate 
character  of  Judge  Terry  he  must 
be  active  and  alert,  ready  for  any 
emergency;  that  in  case  any  vio- 
lence was  attempted  by  anyone, 
he  was  to  command  the  assailant 
to  stop  and  to  inform  he  was  a 
United  States  officer. 

James  Cr~oss.  I  am  an  attor- 
ney. Was  present  the  day  the 
Terry's  were  committed  for  con- 
tempt. I  sat  next  to  her.  I 
noticed  before  she  interrupted 
Judge  Field  that  she  nervously 
worked  at  the  clasp  of  a  small 
satchel  and  tried  to  open  it;  and 
not  succeeding,  in  consequence  of 
her  excitement,  she  hastily 
sprang  to  her  feet,  and  inter- 
rupted the  Justice.  Knowing  that 
she  had  before  drawn  a  pistol 
from  a  similar  satchel  in  the 
master's  room,  I  concluded  she 
was  trying  to  get  her  pistol  out, 
and  I  consequently  held  myself 
in  readiness  to  seize  her  arm  as 
soon  as  it  should  appear,  and  en- 
deavor to  prevent  its  use  until 
I  could  get  assistance,  my  right 
arm  being  partially  disabled. 

William  Johnson.  In  the 
month  of  August  of  last  year,  I 
was  on  the  Los  Angeles-San 
Francisco  train.  Judge  Sawyer 
was  on  the  same  car;  I  spoke  to 
him  and  he  told  me  he  had  been 
holding  court  in  Los  Angeles. 
At  Fresno,  Judge  Terry  and  his 
wife  came  aboard  and  took  seats 
in  the  section  just  behind  the 
Judge.  To  my  amazement  I  saw 
Mrs.  Terry  lean  over  and  take 
hold  of  Judge  Sawyer's  hair  and 
give  it  a  vicious  jerk.  Then  she 
changed  to  the  seat  next  to  her 
husband  and  I  heard  her  say: 
"I  will  give  him  a  taste  of  what 
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he  will  get  by  and  by.  Let  him 
render  this  decision  if  he  dares," 
— the  decision  b'eing  the  one  al- 
ready mentioned,  then  under  ad- 
visement. Terry  made  some  re- 
mark about  too  many  witnesses 
being  in  the  car,  adding  that 
"the  best  thing  to  do  with  him 
would  be  to  take  him  out  into 
the  bay,  and  drown  him."  Oth- 
ers in  the  car  saw  all  this. 

T.  W.  Stackpole.  I  keep  the 
dining-room  at  the  Lathrop  sta- 
tion. After  the  Judge  came  in 
that  morning  I  was  much  sur- 
prised to  see  Terry  and  his  wife 
come  in,  too.  Just  as  soon  as 
Terry  sat  down  I  went  over  to 
him  for  I  saw  his  wife  pointing 
at  Judge  Field.  I  knew  the  hos- 
tile feelings  they  had  and  feared 
there  might  be  trouble.  So  I 
said  to  Terry:  "I  hope  you  will 
not  do  anything  rash,  Judge 
Terry.  Mrs.  Terry  has  gone  out 
to  the  car  for  some  purpose.  I 
fear  she  will  create  a  disturb- 
ance." "I  think  it  very  likely," 
he  replied.  You  had  better  watch 
her  and  prevent  her  coming  in." 
I  put  two  men  at  the  door  for 
that  purpose.  But  when  I  turned 
around  I  saw  him  get  up  and 
walk  over  to  Judge  Field's  table, 
lean  over  and  slap  him  in  the 
face.  It  was  done  before  I  thought 
to  follow  him.  I  saw  Neagle 
jump  up,  draw  his  revolver  and 
call  out  that  he  was  an  officer  of 
the  law.  Terry  seemed  to  pay 
no  attention  but  lifted  his  hand 
to  striL.e  again,  and  immediately 
Neagle  put  his  pistol  to  Terry's 
chest  and  fired.  He  fell  back  to 
the  floor,  without  being  able  to 


say  a  word  that  I  could  hear. 
Just  then  his  wife  rushed  up 
with  an  open  satchel  in  her  hand. 
I  stopped  her  and  took  it  from 
her  and  took  out  of  it  a  loaded 
revolver.  Then  she  became  hys- 
terical, calling  out  for  vengeance 
and  denouncing  everybody  as 
murderers. 

Several  ivitnesses  testified  to 
Mrs.  Terry's  struggle  to  retain 
her  pistol;  that  she  cried  out, 
"Let  me  get  it,  I  will  fix  him"; 
that  she  called  out  to  the  crowd 
to  hang  the  man  that  killed 
Judge  Terry  and  "lynch  Judge 
Field."  She  followed  him  to  his 
car,  tried  to  get  it  but  was  pre- 
vented and  cried,  "If  I  had  my 
pistol,  I  would  fix  him."  The 
conductor  of  the  train  testified 
that  he  saw  her  lying  over  the 
body  of  her  husband  about  a 
minute  and  when  she  rose  up 
she  unbuttoned  his  vest  and  said, 
"You  may  search  him;  he  has 
got  no  weapon  on  him."  Not  a 
word  had  been  said  about  his 
having  had  a  weapon.  No  one 
had  made  a  movement  towards 
searching  him. 

Several  witnesses  were  con- 
vinced that  had  she  been 
searched  after  rising  from  Ter- 
ry's body  the  knife  would  doubt- 
less have  been  found  concealed 
upon  her  person.  A  number  of 
witnesses  testified  to  her  con- 
duct as  above  described.  She  said 
also:  "You  will  find  that  he  has 
no  arms,  for  I  took  them  from 
him  in  the  car,  and  I  said  to 
him  that  I  did  not  want  him  to 
shoot  Justice  Field,  but  I  did  not 
object  to  a  fist  bout." 


Mr.  Johnson,  the  attorney  general  of  the  state,  contended  that 
the  offense  of  which  the  petitioner  is  charged  could  only  be  in- 
quired into  before  the  tribunals  of  the  state,  and  there  exists  no 
power  in  the  government  of  the  United  States  to  take  away  the  pris- 


608  XV.    AMERICAN  STATE  TRIALS. 

oner  from  the  custody  of  the  proper  authorities  of  the  state  of  Cal- 
ifornia, and  carry  him  before  a  judge  of  the  court  of  the  United 
States,  and  release  him  without  a  trial  by  jury  according  to  the 
laws  of  the  state  of  California.  There  is  no  Federal  statute  author- 
izing any  such  protection  as  that  which  Neagle  was  instructed 
to  give  Justice  Field. 

Mr.  Carey:  We  do  not  pretend  that  any  person  in  this  state,  high 
or  low,  who  commits  a  crime,  might  not  be  tried  by  the  local 
authorities,  if  it  were  a  crime  against  the  state;  but  that  when, 
in  the  performance  of  his  duties,  that  alleged  crime  consisted  in  an 
act  which  is  deemed  a  part  of  the  performance  of  a  duty  devolved 
upon  him  by  the  laws  of  the  United  States,  it  was  within  the  com- 
petency of  the  national  tribunals  to  determine,  in  the  first  instance, 
whether  that  act  was  a  duty  devolving  upon  him,  and,  if  it  was  a 
duty  devolving  upon  him,  the  officer  had  committed  no  offense 
against  the  state,  and  was  entitled  to  be  discharged. 

Judge  Sawyer:  The  homicide  in  question,  if  an  offense 
at  all,  is  an  offense  under  the  California  laws  and  that 
State  only  can  deal  with  it,  as  such,  or  in  that  aspect.  It 
is  not  claimed  to  be  an  offense  under  the  laws  of  the  United 
States.  But  if  the  killing  of  Terry  by  Neagle  was  an  "act 
done  *  *  *  in  pursuance  of  a  law  of  the  United  States," 
within  the  powers  of  the  national  government,  then  it  is  not, 
and  it  cannot  he,  an  offense  against  the  laws  of  the  State 
of  California,  no  matter  what  the  statute  of  the  state  may 
be,  the  laws  of  the  United  States  being  the  supreme  law 
of  the  land.  A  state  law,  which  contravenes  a  valid  law 
of  the  United  States  is,  in  the  nature  of  things,  necessarily 
void — a  nullity.  It  must  give  place  to  the  ''supreme  law 
of  the  land."  In  legal  contemplation,  there  can  no  more 
be  two  valid  laws,  which  are  in  conflict,  operating  upon  the 
same  subject-matter,  at  the  same  time,  than,  in  physics,  two 
bodies  can  occupy  the  same  space  at  the  same  time.  But, 
as  we  have  seen  by  the  authorities  cited,  it  is  the  exclusive 
province  of  the  judiciary  of  the  United  States  to,  ultimately, 
and  conclusively,  determine  any  question  of  right,  civil  or 
criminal,  arising  under  the  laws  of  the  United  States.  It  is, 
therefore,  the  prerogative  of  the  national  courts  to  conclu- 
sively construe  the  national  statutes,  and  determine  whether 
the  homicide  in  question  was  the  result  of  an  "act  done  in 
pursuance  of  a  law  of  the  United  States,"  and  when  that 
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question  has  been  determined  in  the  affirmative,  the  peti- 
tioner must  be  discharged  and  the  state  has  nothing  more 
to  do  with  the  matter.  All  we  claim  is  the  right  to  deter- 
mine the  question,  was  the  homicide  the  result  of  "an  act 
done  in  pursuance  of  a  law  of  the  United  States?"  and 
if  so,  discharge  the  petitioner.  As  incidental  to,  and  involved 
in,  that  question,  it  is  necessary  to  inquire  whether  the  act 
of  the  petitioner  was  performed  under  such  circumstances 
as  to  justify  it.  If  it  was,  then  he  was  in  the  line  of  his 
duty.  If  not,  then  he  acted  outside  his  duty.  We  do  not 
make  the  inquiry  at  all  for  the  purpose  of  determining 
whether  the  act  was  an  offense,  or  justifiable  under  the 
statutes  of  the  state.  We  do  not  assume  to  consider  the 
case  in  that  aspect  at  aU.  We  simply  determine  whether 
it  was  an  act  performed  in  pursuance  of  a  law  of  the 
United  States.  Nor  do  we  act  in  this  matter  because  we 
have  the  slightest  doubt  as  to  the  impartiality  of  the  state 
courts  and  their  ability  and  disposition  to  ultimately  do 
exact  justice  to  the  petitioner.  AVe  have  not  the  slightest 
doubt  or  apprehension  in  that  particular;  but  there  is  a 
principle  involved.  The  question  is,  has  the  petitioner  n 
right  to  have  his  acts  adjudged  and,  if  found  to  have  been 
performed  in  the  strict  line  of  his  authority  and  duty,  a 
further  right  to  be  protected  by  that  sovereignty  whose 
servant  he  is  and  whose  laws  he  was  executing?  If  he 
has  that  right,  then  there  is  no  encroachment  upon  the  state 
jurisdiction,  and  this  court  must,  necessarily,  entertain  his 
petition  and  determine  his  rights  under  it  and  under  the 
laws  of  the  United  States.  It  has  no  discretion.  It  cannot 
decline  to  hear  him  without  an  utter  disregard  of  one  of 
the  most  important  duties  imposed  upon  it  by  the  consti- 
tution and  laws  of  the  United  States.  What  the  state 
tribunals  might  or  might  not  do  in  this  particular  instance 
is  not  a  matter  for  a  moment's  consideration. 

The  question  is,  what  are  the  rights  of  the  petitioner  as 
to  having  his  case  heard  and  disposed  of  in  the  courts  of 
the  sovereignty,  whose  servant  he  is,  and  whose  laws  he  was 
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employed  in  executing.  If  he  has  a  right  to  be  heard  in 
this  court,  then  we  must  hear  him,  willing  or  unwilling. 
There  is  no  alternative.  "Whether  the  writ  should  issue  in 
this  .  case  was  not  a  question  of  ' '  expediency, ' '  and  whether 
the  petitioner  shall  be  discharged,  or  remanded,  is  not  a 
question  of  "policy"  or  ''comity,"  as  suggested  in  some 
quarters.  It  is  a  question  of  personal  right  and  personal 
liberty,  arising  under  the  constitution  and  laws  of  the  United 
States  which  the  court  cannot  ignore.  There  is  a  class  of 
cases  of  which  Ex  parte  Royall  is  an  example,  m  which  the 
court  may  exercise  a  discretion  as  to  the  time  of  interference, 
but,  in  our  opinion,  this  is  not  one  of  them.  Ex  parte 
Royall,  111  U.  S.  251,  6  Sup.  Eep.  734.  But  if  it  rests  in 
our  discretion  to  discharge  or  remand  the  petitioner  to  the 
state  courts  to  be  there  first  tried  for  an  offense  against  the 
state,  while  we  are  satisfied  that  he  is  entitled  to  be  dis- 
charged, to  what  useful  end  would  he  be  sent  back,  since 
upon  being  tried  and  convicted  he  would  still  be  discharged 
by  the  national  courts  on  habeas  corpus  if  the  act  should 
appear  to  them  to  have  been  performed  in  pursuance  of  a 
law  of  the  United  States?  This  would  be  but  1o  put  the 
state  to  great,  useless  expense  and  subject  the  petitioner,  if 
guilty  of  no  offense,  to  unjust  imprisonment,  in  violation  of 
his  legal  rights,  until  his  trial  could  be  had  and  his  writ  of 
habeas  corpus  afterwards  again  sued  out,  heard  and  decided, 
when  the  result,  in  all  probability,  would  at  last  be  the 
same.  Evidently  public  justice  demands  that  the  case  should 
be  "summarily"  decided  now,  as  required  by  section  761, 
Rev.  St.  The  court  has  no  right  to  trifle  with  the  peti- 
tioner's constitutional  rights  by  unnecessarily  subjecting  him 
to  unjust  imprisonment,  great  expense  and  vexatious  delays. 
In  case  of  a  remand  and  conviction,  the  national  courts  must 
hear  and  decide  the  case  at  last.  Far  better  for  all  con- 
cerned that  they  should  decide  it  now  and  forever  end  it. 
"We  have  no  desire  to  usurp  a  jurisdiction  that  does  not 
belong  to  us.  "We  have  enough  to  do  in  exercising  the 
admitted  jurisdiction  conferred  upon  us  without  seeking  to 
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enlarge  it  in  the  smallest  particular,  but  we  must  perform 
our  duty,  as  we  understand  it,  be  the  consequences  what 
they  may. 

It  is,  therefore,  in  order  to  dispose  of  the  case,  to  inquire 
and  ascertain  whether  the  petitioner  is  in  custody  for  an 
act  done  in  pursuance  of  a  law  of  the  United  States. 

Mr.  Justice  Field,  of  the  United  States  Supreme  Court, 
allotted  to  the  Ninth  Circuit,  was  traveling,  officially  from 
one  part  of  his  circuit  to  another  in  pursuance  of  the 
requirements  of  the  statutes  of  the  United  States,  for  the 
purpose  of  holding  a  circuit  court.  By  reason  of  threats 
against  his  life,  made  by  dissatisfied  litigants,  generally 
known  and  published  in  the  newspapers,  and  brought  to  the 
knowledge  of  the  United  States  marshal  for  the  northern 
district  of  California,  and  by  him  called  to  the  attention  of 
the  attorney  general  of  the  United  States,  that  officer  directed 
the  marshal  to  furnish  the  justice  with  protection,  while 
thus  engaged  in  the  performance  of  his  judicial  duties  on 
the  circuit.  The  marshal,  deeming  it  proper,  furnished  the 
necessary  protection  by  assigning  that  duty  to  the  petitioner, 
who  was  a  United  States  deputy-marshal.  The  claim  is  that 
the  petitioner,  as  such  deputy-marshal,  was  affording  the 
only  protection  practicable  to  Justice  Field  in  the  lawful 
discharge  of  his  duty,  when  the  homicide  was  committed, 
and  that  the  killing  was  necessary  for  the  preservation  of 
the  lives  of  both  Justice  Field  and  himself  at  the  time  the 
fatal  shot  was  fired.  The  homicide  was  committed  at 
Lathrop  and  not  upon  land  purchased  by  the  United  States 
with  the  consent  of  the  state  for  the  needful  uses  of  the 
United  States  in  pursuance  of  article  1,  §  8,  of  the  consti- 
tution. Conceding  the  points  to  be  as  stated,  do  they 
present  a  case  of  an  act  performed  in  pursuance  of  a  law 
of  the  United  States,  subject  to  their  jurisdiction  and  to  the 
jurisdiction  of  this  court,  and  is  the  petitioner  held  under 
an  arrest  on  a  charge  of  murder  by  the  state,  "in  custody 
in  violence  of  the  constitution  or  laws  of  the  United  States," 
within  the  meaning  of  the  statute? 
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It  is  nrged  that,  since  the  homicide  was  committed  in  the 
state  at  large,  and  not  in  the  court-house,  or  upon  land 
within  the  exclusive  jurisdiction  of  the  United  States,  the 
question  as  to  whether  the  homicide  is  murder  is  a  question 
arising  exclusively  under  the  laws  ol  the  state,  and  that  it 
can  be  investigated  and  determined  by  the  state  courts 
alone.  It  is  admitted  on  the  part  of  the  state  that  the 
United  States  have  exclusive  jurisdiction  over  the  custom- 
house block,  and  "over  all  places  purchased  by  the  consent 
of  the  legislature  of  the  state  in  which  the  same  shall  be 
for  the  erection  of  forts,  magazines,  arsenals,  dockyards  and 
other  needful  buildings,"  in  pursuance  of  section  8,  art.  1, 
of  the  national  constitution,  and  that  the  state  has  no  juris- 
diction whatever  of  any  offense  committed  in  such  places. 
But  it  is  contended  that  the  United  States  have  no  juris- 
diction of  offenses  committed  outside  the  lands  so  purchased 
in  other  portions  of  the  state,  but  that  in  the  state  at  large 
the  jurisdiction  of  the  state  is  exclusive.  This  proposition, 
like  most  others  urged  by  those  who  insist  on  extreme  state 
rights  doctrines,  wholly  ignores  the  principle  that  there  can 
be  no  legal  conflict,  or  inconsistency  in  matters  wherein  the 
state  is  subordinate,  and  the  United  States  are  paramount — 
where  the  constitution  and  laws  of  the  United  States  are 
the  supreme  law  of  the  land.  We  have  already  seen  that, 
although  in  certain  cases,  the  courts  of  the  United  States 
have  jurisdiction  to  discharge  on  habeas  corpus  prisoners 
held  in  custody  by  the  state  courts,  in  violation  of  the 
constitution  and  laws  of  the  United  States,  yet  that  the 
state  courts  "cannot  under  any  authority  conferred  by  the 
state  discharge  from  custody  persons  held  by  authority  of 
the  courts  of  the  United  States  or  of  commissioners  of  such 
courts,  or  by  officers  of  the  general  government  acting  under 
such  laws,"  and  that  this  "results  from  the  supremacy  of 
the  constitution  and  laws  of  the  United  States."  This 
principle,  established  in  the  Booth  and  Tarhle  Cases,  was 
recently  properly  recognized  by  the  Supreme  Court  of  Cali- 
fornia, when  upon  the  return  of  the  writ  of  habeas  corpus 
in   Terry's   Case   it   appearing  that  he  was   in   custody   by 
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virtue  of  a  judgment  of  the  United  States  circuit  court,  it 
declined  to  require  the  sheriff  to  produce  his  body.  As  the 
powers  and  duties  of  the  state  and  national  courts  are  by 
no  means  reciprocal  in  this  class  of  cases,  so  they  are  not 
reciprocal  in  the  matter  of  territorial  jurisdiction  mentioned, 
as  claimed  on  the  part  of  the  state.  The  constitution  and 
laws  of  the  United  States  as  to  those  matters  wherein  they 
are  supreme  extend  over  every  foot  of  the  territories  of  the 
United  States,  and  the  jurisdiction  of  its  courts,  to  enforce 
rights  derived  thereunder  is  as  extensive  as  the  territory  to 
which  they  are  applicable. 

The  power  to  keep  the  peace  is  a  police  power,  and  the 
United  States  have  the  power  to  keep  the  peace  in  matters 
affecting  their  sovereignty.  There  can  be  no  doubt,  then, 
that  the  jurisdiction  of  the  United  States  is  not  affected  by 
reason  of  the  place — the  locality — where  the  homicide 
occurred.  If  the  locality  is  a  necessary  element  of  juris- 
diction, a  majority  of  the  offences  created  by  the  statutes 
would  be  out  of  their  jurisdiction  and  the  statutes  creating 
such  offenses  would  be  nullities  and  practically  useless.  For 
example,  for  a  quarter  of  a  century  the  United  States  courts 
in  this  state  were  held  in  rented  buildings  owned  by  private 
parties.  They  had  no  jurisdiction  over  them  under  the 
provision  of  section  8,  art.  1,  of  the  national  constitution; 
and  no  jurisdiction  other  than  that  had  over  portions  of 
the  country  to  which  the  constitution  and  its  laws  extended. 
Had  an  assuult  been  committed  in  open  court  upon  the 
judge,  in  one  of  these  buildings,  and  the  assailing  party 
been  slain  by  the  marshal  in  protecting  the  judge,  under 
circumstances  excusing  of  justifying  the  homicide,  would  it 
be  pretended  that  the  court  would  have  no  jurisdiction  to 
protect  him  from  interference  by  the  state  government?  Or 
have  the  United  States  and  their  courts  no  jurisdiction  over 
the  offense  of  resisting  a  United  States  marshal  in  the 
lawful  execution  of  the  process  of  the  courts?  or  over  the 
crime  of  counterfeiting  the  coin,  or  forging  the  bonds,  or 
other  securities  of  the  United  States,  or  other  offenses 
against  the  laws  unless  the  offense  is  committed  in  a  place 
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under  the  exclusive  jurisdiction  of  the  United  States?  Such 
a  claim  would  be  preposterous. 

The  result  is  that  wherever  the  constitution  and  laws  of 
the  United  States  operate  at  all  the  state  laws  in  conflict 
with  them  are  subordinate,  and  those  of  the  United  States 
are  supreme  and  paramount.  Numerous  cases  are  reported 
in  the  books  wherein  parties  arrested  for  offenses  under  the 
state  laws  for  acts  performed  in  the  discharge  of  duties 
imposed  by  the  laws  of  the  United  States,  have  been  dis- 
charged from  imprisonment  on  habeas  corpus  by  the  United 
States  courts  in  consonance  with  these  principles  now 
authoritatively  established  by  the  Supreme  Court  of  the 
United  States  in  the  cases  cited  and  others  in  the  same  line. 
-  It  is  the  exclusive  prerogative  of  the  national  courts  to 
finally  determine  whether  an  act  performed  by  one  of  the  offi- 
cers of  the  United  States,  and  especially  an  officer  of  the  court 
itself,  is  done  in  pursuance  of  a  law  of  the  United  States 
or  whether,  when  under  arrest  for  acts  performed  in  con- 
nection with  his  office,  he  is  "in  custody  in  violation  of 
the  constitution  or  of  a  law  of  the  United  States," 

The  only  remaining  questions  to  determine  are:  (1)  Was 
the  homicide  now  in  question  committed  by  petitioner  while 
acting  in  discharge  of  a  duty  imposed  upon  him  by  the 
constitution  or  laws  of  the  United  States,  within  the  meaning 
of  section  753  of  the  Revised  Statutes?  (2)  Was  the 
homicide  necessary  or  was  it  reasonably  apparent  to  the 
mind  of  the  petitioner  at  the  time  and  under  the  circum- 
stances then  existing,  that  the  killing  was  necessary  in  order 
to  a  full  and  complete  discharge  of  such  duty? 

It  is  urged  that  there  is  no  statute  which  specifically 
makes  it  the  duty  of  a  marshal,  or  a  deputy-marshal,  to 
protect  the  judges  of  the  United  States  courts  while  out 
of  the  court-room,  traveling  from  one  point  to  another  in 
the  circuit  on  official  business,  from  the  violence  of  litigants 
who  have  become  offended  at  adverse  decisions  made  by  such 
judges  in  the  performance  of  their  judicial  duties,  and  that 
marshals,  or  deputies,  so  engaged  are  not  within  the  pro- 
visiortB  of  section  753  of  the  Revised  Statutes.     It  will  be 
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observed  that  the  language  of  the  provision  of  section  753 
is,  ''an  act  done  *  *  *  in  pursuance  of  a  law  of  the  United 
States,"  not  in  pursuance  of  a  statute  of  the  United  States. 
The  statutes  of  Congress  in  their  express  provisions  do  not 
present  all  the  law  of  the  United  States.  Their  incidents 
and  implications  are  as  much  a  part  of  the  law  as  their 
express  provisions.  "When  they  prescribe  duties,  provide 
for  the  accomplishment  of  certain  designated  objects,  or 
confer  authority  in  general  terms,  they  carry  with  them  all 
the  powers  essential  to  effect  the  ends  designed. 

The  petitioner,  long  before  he  reached  Lathrop,  endeav- 
ored, through  the  conductor  of  the  train  and  the  proprietor 
of  the  eating-house  at  that  place,  to  have  ^'a  constable"  in 
readiness  on  the  arrival  of  the  train  to  keep  the  peace,  but 
without  success.  When  too  late  to  prevent  the  tragedy,  the 
constable  appeared  and  arrested  the  petitioner  for  perform- 
ing the  duty  which  It  is  now  claimed  devolved  exclusively 
upon  himself  or  some  other  peace  officer  of  the  state.  Had  the 
United  States  in  this  instance  relied  upon  another  govern- 
ment— the  State  of  California — ^to  keep  the  peace  as  to  one 
of  their  most  venerable  and  disting-uished  officers — one  of 
the  judges  of  their  highest  court — in  relation  to  matters 
concerning  the  performance  of  his  official  duties,  they  would 
have  leaned  upon  a  broken  reed,  and  there  would  now,  in 
all  probability,  be  a  vacancy  on  the  bench  of  one  of  the 
most  august  judicial  tribunals  in  the  world,  and  the  deceased 
— the  would-be  assassin — ^might  perhaps  be  a  tenant  of  the 
Stockton  jail,  to  be  disposed  of  by  another  government.  The 
case  affords  a  striking  illustration  of  the  necessity  for  the 
United  States  to  protect  their  own  officers  while  in  the 
discharge  of  their  duties,  and  by  such  protection  protect 
the  nation  itself.  The  result  was  that,  instead  of  arresting 
the  conspirator  in  the  contemplated  murder — the  wife  of  the 
deceased,  armed  with  a  loaded  revolver  till  relieved  of  it 
by  a  citizen — ^threatening  death  to  Justice  Field,  calling  upon 
the  bystanders  to  aid  her,  and  attempting  to  enter  the  car 
with  the  avowed  purpose  of  compassing  his  death,  the  officer 
of  the  United  States,  assigned  by  his  government  to  the 
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special  duty  of  protecting  the  Justice's  life  against  these 
very  parties,  while  in  the  actual  performance  of  the  duties 
so  assigned  him,  was  himself  arrested  without  warrant  and 
disarmed  by  an  inferior  officer  of  the  state  and  interrupted  in 
the  discharge  of  those  momentous  duties,  thereby  leaving  his 
charge  helpless  and  without  the  protection  provided  by  the 
government  he  was  serving,  at  a  time  when  such  protection 
seemed  most  needed.  Had  Neagle  been  a  deputy-sheriif  of 
San  Joaquin  county,  assigned  by  his  superior  to  this  very 
duty  of  protecting  the  life  of  Justice  Field,  under  the  state 
laws  and  in  the  performance  of  his  duties,  committed  the 
homicide  in  all  other  respects  under  precisely  the  same 
circumstances,  would  he  have  been  arrested  by  the  constable 
of  Lathrop  without  a  warrant  and  disarmed  with  such 
inconsiderate  haste  and  thereby  prevented  from  further 
performing  his  duty  to  protect  the  life  and  person  of 
Justice  Field,  leaving  him  to  pursue  the  remainder  of  his 
journey  without  protection?  Yet  the  constable  was  informed 
that  Neagle  was  acting  as  deputy  United  States  marshal 
under  the  orders  of  his  superiors  for  the  protection  of  the 
life  and  person  of  a  Justice  of  the  Supreme  Court  of  the 
United  States. 

We  do  not  wish  to  be  regarded  as  now  calmly  and 
deliberately  looking  back  upon  the  scene  and  sitting  in 
judgment  upon  the  action  of  the  constable,  or  as  passing 
censure  upon  his  zeal.  He,  doubtless,  in  the  emergency, 
where  time  for  consideration  was  short  and  the  facts  not 
fully  appreciated,  acted  according  to  the  best  dictates  of 
his  judgment,  necessarily  hastily  formed.  But  when  the 
state  now  comes  in,  after  an  arrest  upon  a  warrant  issued 
upon  such  flimsy  testimony  as  that  presented,  and  delib- 
erately claims  the  exclusive  right  to  sit  in  judgment  upon 
the  acts  of  the  United  States  deputy-marshal,  performed 
not  upon  his  own  interpretation  of  the  law  but  upon  that 
of  the  attorney  general  of  the  United  States,  who  may  be 
presumed  to  possess  some  knowledge  of  his  powers  and 
duties,  it  is  well  to  consider  the  circumstances  from  a  stand- 
point p2?esenting  a  view  of  both  sides  of  the  question.     In 
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matters  of  'the  public  peace,  in  which  the  national  govern- 
ment is  concerned,  the  marshals  and  deputy-marshals,  within 
the  scope  of  their  authority,  are  national  peace  officers,  with 
aU  the  statutory  and  common-law  powers  appertaining  to 
peace-officers.  Is  not  the  national  public  peace  involved 
when  a  deadly  assault  is  unexpectedly  made  upon  a  judge  in 
open  court,  in  which  the  marshal  and  his  deputies,  seeing  the 
assault,  are  both  authorized  and  bound  on  their  own  motion, 
without  any  previous  order  or  command,  to  interpose  and 
use  sufficient  force  to  quell  the  disturbance  and  subdue  the 
parties  making  it  ?  Yet  where  is  there  any  specific  provision 
of  the  statute  imposing  that  duty  upon  them?  The  marshal 
is  required  to  attend  court,  but  it  is  not  provided  what  he 
shall  do  in  court.  To  what  end  shall  he  be  in  court  if 
not  to  keep  order  and,  if  necessary,  to  protect  the  judges 
from  violence,  by  force  or  any  practicable  means?  But 
there  is  no  statute  requiring  it  in  terms.  The  general  duties 
of  marshals  are  provided  for  in  section  787,  which  reads 
as  follows: 

"It  shall  be  the  duty  of  the  marshal  of  each  district  to  attend 
the  district  and  circuit  courts  when  sitting  therein,  and  execute 
throughout  the  district,  all  lawful  precepts  directed  to  him,  and 
issued  under  the  authority  of  the  United  States;  and  he  shall  have 
power  to  command  all  necessary  assistance  in  the  execution  of  his 
duty." 

There  is  no  more  authority  specifically  conferred  upon  the 
marshal  by  this  section  to  protect  the  judge  from  assassina- 
tion in  open  court  without  a  specific  order  or  command, 
than  there  is  to  protect  hiTn  out  of  court,  when  on  the  way 
from  one  court  to  another,  in  the  discharge  of  his  official 
duties.  And  the  assassination  in  court,  as  well  as  out  of  it, 
might  well  be  accomplished  before  the  judge  would  be  aware 
of  his  danger,  and  before  it  would  be  possible  to  give  a 
command  or  order  to  the  marshal  for  his  protection.  The 
authority  exists  in  the  one  case,  as  in  the  other,  from  the 
nature  of  the  office,  and  the  powers  arising  under  the 
common  law,  recognized  and  in  use  in  the  country,  and  in 
the  nature  of  things,  inherent  in  the  office.     The  very  idea 
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of  a  government  composed  of  executive,  legislative  and 
judicial  departments,,  necessarily,  comprehends  the  power 
to  do  all  things  through  its  appropriate  officers  and  agents 
within  the  scope  of  its  general  governmental  purposes  and 
powers  requisite  to  preserve  its  existence,  protect  it  and  its 
ministers,  and  give  it  complete  efficiency  in  all  its  parts. 
It  necessarily  and  inherently  includes  power  in  its  executive 
department  to  enforce  the  laws,  keep  the  national  peace  with 
regard  to  its  officers  while  in  the  line  of  their  duty,  and 
protect  by  its  all-powerful  arm  all  other  departments  and 
the  officers  and  instrumentalities  necessary  to  their  efficiency 
while  engaged  in  the  discharge  of  their  duties.  In  language 
attributed  to  Mr.  ex-Secretary  Bayard,  used  with  reference 
to  this  very  ease,  which  we  quote,  not  as  a  controlling  judicial 
authority,  but  for  its  intrinsic,  sound,  common  sense: 

"The  robust  and  essential  principle  must  be  recognized  and  pro- 
claimed, that  the  inherent  powers  of  every  government  -which  is 
sufficient  to  authorize  and  enforce  the  judgment  of  its  courts,  are, 
equally,  and  at  all  times,  and  in  all  places,  sufficient  to  protect  the 
individual  judge  who,  fearlessly  and  conscientiously  in  the  discharge 
of  his  duty,  pronounces  those  judgments." 

Our  jurisprudence  is  derived  from,  and  founded  upon, 
that  of  England,  and  our  judges  and  officers  are  substantially 
the  same.  They  have  corresponding  duties  imposed  upon 
them  and  inherently  possess  corresponding  executive  powers 
to  enable  them  to  effectively  perform  their  duties.  From  the 
foundation  of  our  government,  many  of  their  common-law 
duties  have  been  performed  and  common-law  powers  exer- 
cised without  specific  or  statutory  direction  and  without 
question,  and  the  common-law  principles  governing  them, 
except  so  far  as  inapplicable  or  modified  by  statute,  still 
remain  in  force.  So  where  the  duties  of  the  marshal  are 
not  limited  or  specifically  defined  by  the  statute,  we  must 
look  to  the  powers  and  duties  of  sheriffs,  at  common  law  for 
them,  so  far  as  those  duties  come  within  the  purposes  and 
powers  of  the  national  government.  There  are  many  acts 
and  duties  daily  performed  by  the  marshals,  and  by  other 
officers,  that  are  not  specifically  pointed  out  or  defined  by 
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the  statute.  The  marshals  are  in  daily  attendance  upon  the 
judges  and  performing  official  duties  in  their  chambers. 
Yet  no  statute  specifically  points  out  those  duties  or  requires 
their  performance.  Indeed,  no  such  places  as  chambers  for 
the  circuit  judges  or  circuit  justices  are  mentioned  at  all 
in  the  statutes.  The  judges'  chambers  do  not  appear  to 
have  any  *' local  habitation."  The  justices  of  the  Supreme 
Court  at  Washington  have,  in  fact,  no  chambers  otherwise 
than  as  they  study  and  do  their  work  out  of  court  at  a 
room  in  their  own  residences.  "We  have  in  the  San  Francisco 
courthouse  rooms  that  we  call  chambers  in  which  the  work 
of  the  judges  out  of  court  is,  in  part,  but  not  wholly, 
performed.  We  apprehend  that  the  marshal  would  as  clearly 
be  authorized  to  protect  the  judges  here  in  chambers  as  in 
the  court-room.  All  business  done  out  of  court  by  the  judge 
is  called  "chamber  business."  But  it  is  not  necessary  to  be 
done  in  what  is  usually  called  ' '  chambers. ' '  Chamber  business 
may  be  done,  and  often  is  done,  on  the  street,  in  the  judge's 
own  house,  at  the  hotel  where  he  stops  when  absent  from  home, 
or  it  may  be  done  in  transitu  on  the  cars  in  going  from 
one  place  to  another,  within  the  proper  jurisdiction  to  hold 
court.  Mr.  Justice  Field  could,  as  well,  and  as  authori- 
tatively issue  a  temporary  injunction,  grant  a  writ  of  habeas 
corpus,  an  order  to  show  cause,  or  do  any  other  chamber 
business  for  the  district  in  the  dining-room  at  Lathrop  or 
in  the  cars,  as  at  his  chambers  in  San  Francisco  or  in  the 
court-room.  He  could  have  made  a  writ  of  habeas  corpus 
returnable  before  himself  on  the  car  and  lawfully  heard  and 
decided  the  case  while  on  his  passage  to  San  Francisco. 
The  chambers  of  the  judge,  where  chambers  are  provided, 
are  not  an  element  of  jurisdiction,  but  are  a  convenience  to 
the  judge  and  to  suitors — places  where  the  judge  at  proper 
times  can  be  readily  found  and  the  business  conveniently 
transacted.  But  the  chambers  of  the  judge,  as  a  legal  entity, 
are  something  of  a  myth.  For  the  purposes  of  jurisdiction, 
the  chambers  of  the  judge  are  wherever  he  happens  to  be 
in  his  circuit  or  district,  when  the  exigencies  of  the  case 
call  for  the  transaction  of  chamber  business,  and  a  judge 
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is  as  clearly  engaged  in  the  discharge  of  the  duties  of  his 
office  when  going  from  one  place  of  holding  court  to  another 
for  the  purpose  of  holding  court,  and  just  as  much  entitled 
to  protection  from  his  own  government  against  murderous 
or  other  assaults  from  desperate  suitors  on  account  of  fiis 
judicial  action,  as  when  actually  engaged  in  business  at 
chambers  or  in  holding  court. 

In  England,  whence  we  derive  our  jurisprudence,  the 
high  sheriif  of  the  shire  was  the  keeper  of  the  king's  peace — 
that  is  to  say,  the  keeper  of  the  peace  of  the  sovereignty 
which  the  king  represents.  So  here,  I  take  it,  under  the 
authorities  cited,  the  marshal  is  the  keeper  of  the  peace  of 
the  government  of  the  sovereignty  he  serves,  within  the  scope 
of  the  supreme  powers  of  that  government.  In  England,  in 
early  days,  it  was  the  duty  in  every  shire  of  the  sheriffs  not 
only  to  attend  the  courts,  but  to  attend  the  judges  through 
their  circuits.  They  met  the  judges  at  the  border  of  the 
shire  and  attended  them  until  they  left  it  at  the  border  of 
another.  Dalt.  Sher.  c.  98,  p.  369  (published  in  1682).  See, 
also,  40  Alb.  Jaw  J.  161.  Such  is,  also,  understood  to  have  been 
the  practice  in  early  days  in  a  number  of  the  states.  Prom 
the  advancing  state  of  civilization  this  practice  has,  doubt- 
less, generally  become  unnecessary  for  the  safety  of  the 
judges,  and  it  has  fallen  into  desuetude.  But  it  does  not 
follow  that  the  power  to  thus  protect  them  has  been  abolished 
or  become  extinguished.  It  simply  remains  latent  or  dor- 
mant, ready  to  be  called  into  action  whenever  the  exigencies 
of  the  case  or  times  require  it.  And  how  could  there 
possibly  be  a  more  urgent  occasion  for  reviving  the  practice, 
and  calling  it  into  action,  than  the  recent  journey  of  Justice 
Field  to  Los  Angeles  and  return  on  official  business? 

Upon  general,  immutable  principles,  the  power  must, 
necessarily,  be  inherent  in  the  executive  department  of  any 
government  worthy  the  name  of  government,  to  protect  itself 
in  all  matters  to  which  its  authority  extends,  and  this,  neces- 
sarily, involves  the  power  to  protect  all  the  agencies  and 
instrumentalities  necessary  to  accomplish  the  objects  and 
purposes  of  that  government.     In  the  national  government 
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of  the  United  States  the  judiciary  constitutes  one  of  its 
most  important  branches.  Unlike  the  judiciary  of  other 
nations,  it  is  invested  with  the  jurisdiction  to  pass  finally 
and  conclusively  upon  the  powers  of  the  legislative  and 
executive  departments  of  the  government  and  to  confine 
them  within  their  constitutional  limits.  It  is  therefore,  the 
balance-wheel  of  the  national  government  that  keeps  it 
running  regularly  and  smoothly  within  its  proper  domain. 
Impotent,  indeed,  must  be  the  executive  branch  of  the 
government  if  it  is  not  empowered  to  protect  the  lives  of 
the  judges  of  the  highest  branch  of  its  judiciary  from  assault 
and  assassination  on  account  of  their  judicial  decisions  by 
desperate,  disappointed  litigants  while  passing  from  point 
to  point  within  their  territorial  jurisdiction,  in  the  discharge 
of  their  high  functions  and  duties.  We  cannot  think  the 
power  can  be  wanting,  even  if  there  were  no  constitutional 
or  statutory  provision  governing  the  case.  It  seems  impossible 
that  the  national  government  should  be  left  to  the  mercy, 
good-will  or  complacency  of  the  state  to  afford  that  protec- 
tion to  its  judges  that  the  United  States,  if  worthy  to  be 
called  a  nation,  are  bound  themselves  to  furnish. 

But  we  are  not  without  constitutional  and  statutory  pro- 
visions broad  enough  and  specific  enough,  as  we  think,  to 
cover  the  case.  The  national  constitution  providing  a  govern- 
ment for  65,000,000  of  people  covers  but  a  very  few  pages, 
but  it  seems  to  be  amply  sufficient  for  the  purposes  intended. 
Article  2,  section  1,  of  the  national  constitution  provides 
that,  "The  executive  power  shall  be  vested  in  a  President 
of  the  United  States  of  America. ' '  In  prescribing  the  duties 
of  the  president,  in  the  terse  but  comprehensive  language 
of  section  3,  art.  2,  it  provides  that  ''he  shall  take  care 
that  the  laws  be  faithfully  executed."  These  provisions 
make  him  the  executive  head  of  the  nation  and  give  him 
all  the  authority  necessary  to  accomplish  the  purposes 
intended — all  the  authority  necessarily  inherent  in  the  office 
not  otherwise  limited.  Congress,  in  pursuance  of  powers 
vested  in  it,  has  provided  for  seven  departments  as  subordi- 
nate to  the  president,  to  aid  him  in  performing  the  executive 
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functions  conferred  upon  him.  Section  346,  Eev.  St., 
provides  that,  ''one  of  the  executive  departments  shall  be 
known  as  the  'Department  of  Justice,'  "  and  that  there 
shall  be  an  **  attorney  general,  who  shall  be  the  head 
thereof."  He  has  general  supervision  of  the  executive 
branch  of  the  national  judiciary,  and  section  362  provides 
as  a  portion  of  his  powers  and  duties  that  "the  attorney 
general  shall  exercise  gen-eral  superintendence  and  direction 
over  the  attorneys  and  marshals  of  all  the  districts  of  the 
United  States  and  territories  as  to  the  manner  of  discharging 
their  respective  duties ;  and  the  several  district  attorneys  and 
marshals  are  required  to  report  to  the  attorney  general  an 
account  of  their  official  proceedings,  and  of  the  state  and 
condition  of  their  respective  offices  in  such  time  and  manner 
as  the  attorney  general  may  direct."  Section  788,  Rev.  St., 
provides  that  "the  marshals  and  their  deputies  shall  have, 
in  each  state,  the  same  powers  in  executing  the  laws  of  the 
United  States  as  the  sheriffs  and  their  deputies  in  such  state 
may  have,  hy  law,  in  executing  the  laws  thereof."  By 
section  817  of  the  Penal  Code  of  this  state  the  sheriff  is  a 
'^peace-officer."  By  section  4176,  Pol.  Code,  he  is  *'to  pre- 
serve the  peace"  and  "prevent  and  suppress  "breaches  of 
the  peace,"  The  marshal  is,  therefore,  in  accordance  with 
the  decision  of  the  Supreme  Court  already  referred  to,  and 
under  the  provisions  of  the  statute  above  cited," a  peace- 
officer"  so  far  as  Creeping  the  peace  in  any  matter  wherein 
the  national  powers  of  the  United  States^  are  concerned,  and 
as  to  such  matters  he  has  all  the  powers  of  the  sheriff  as  a 
peace-officer  under  the  laws  of  the  state.  He  is,  in  such 
matters,  'Ho  preserve  the  peace"  and  ^'prevent  and  suppress 
"breaches  of  the  peace."  An  assault  upon  or  an  assasination 
of  a  judge  of  the  United  States  court  while  engaged  in  any 
matter  pertaining  to  his  official  duties,  on  account,  or  by 
reason  of  his  judicial  decisions^  or  action  in  performing  his 
official  duties,  is  a  breach  of  the  peace  affecting  the  authority 
and  interests  of  the  United  States  and  within  the  jurisdic- 
tion and  power  of  the  marshal  or  his  deputies,  to  prevent  as 
a  peace-officer  of  the  national  government.     Such  an  assault 
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is  not  merely  an  assault  upon  the  person  of  tlie  judge  as 
a  man.  It  is  an  assault  upon  the  national  judiciary,  which 
he  represents,  and  through  it  an  assault  upon  the  authority 
of  the  nation  itself.  It  is,  necessarily,  a  hreacli  of  the 
national  peace.  As  a  national  peace-officer,  under  the  con- 
ditions indicated-,  it  is  the  duty  of  the  marshal  and  his 
deputies  to  prevent  a  breach  of  the  national  peace  by  an 
assault  upon  the  authority  of  the  United  States  in  the 
person  of  a  judge  of  its  highest  court  while  in  the  discharge 
of  his  duty.  If  this  be  not  so,  in  the  language  of  the 
Supreme  Court,  before  cited,  "Why  do  we  have  marshals  at 
all?"  What  useful  functions  can  they  perform  in  the 
economy  of  the  national  government? 

The  constitution  of  the  United  States  provides  for  a 
Supreme  Court,  with  jurisdiction  more  extensive,  in  some 
particulars,  than  that  conferred  on  any  other  national 
judicial  tribunal.  If  the  executive  department  of  the  govern- 
ment cannot  protect  one  of  these  judges  while  in  the  dis- 
charge of  his  duty  fi:om  assassination  by  dissatisfied  suitors 
on  account  of  his  judicial  action,  then  it  cannot  protect  any 
of  them,  and  all  the  members  of  the  court  may  be  killed, 
and  the  court  itself  exterminated  and  the  laws  of  the  nation 
by  reason  thereof  remain  unadministered  and  unexecuted. 
The  power  and  duty  imposed  on  the  president  to  ''take  care 
that  the  laws  are  faithfully  executed"  necessarily  carries 
with  it  all  power  and  authority  necessary  to  accomplish  the 
object  sought  to  be  attained,  and  certainly  the  power  and 
duty  to  protect  from  the  deadly  assaults  of  desperate  suitors 
the  lives  of  the  judges  of  the  highest  court  in  the  nation 
while  engaged  in  the  lawful  discharge  of  their  duties. 

The  act  of  the  attorney  general  in  directing  the  United 
States  marshal  to  protect  the  life  of  Mr.  Justice  Field 
against  the  assaults  of  the  deceased  and  his  wife  is,  in  legal 
contemplation,  the  act  of  the  president.  The  president 
speaks  and  acts  through  the  heads  of  the  several  executive 
departments  in  relation  to  subjects  which  appertain  to  their 
respective  duties. 

By  section  788,  Eev.   St.,   and  the  several  provisions   of 
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the  statutes  of  California  herein  cited,  the  United  States 
marshal  is  made  a  peace-officer,  and  as  such  he  is  authorized 
to  preserve  the  peace,  so  far  as  a  breach  of  the  peace  affects 
the  authority  of  the  United  States  and  obstructs  the  opera- 
tions of  the  government  and  its  various  departments.  The 
courts  must,  from  the  nature  of  things,  be  enabled  fully  to 
perform  all  their  functions  imposed  upon  them  by  the 
constitution  and  laws  without  hindrance  or  obstruction,  and 
they  must  have  the  inherent  power  to  protect  themselves  by, 
and  through,  their  executive  officers,  under  the  direction  and 
supervision  of  the  attorney  general  and  the  president,  against 
obstruction  and  hindrance  in  the  performance  of  their 
judicial  duties.  An  assault  upon  a  .iudge  in  court,  or  a 
judge  out  of  court,  while  in  the  performance  of  his  duty, 
induced  by  his  judicial  action  and  intended  or  calculated  to 
obstruct  him  in,  or  deter  him  from,  a  free  and  full  discharge 
of  his  duty,  is  a  hreach  oj  the  national  peace  affecting  the 
sovereignty  of  the  nation  and  tending  to  obstruct  and  impair 
the  operations  and  efficiency  of  one  of  the  most  important 
departments  of  the  government.  As  such,  it  is  the  duty  of 
the  United  States  marshal,  under  the  police  powers  of  the 
nation  so  conferred  upon  him  by  the  statutes  cited,  and  as 
a  national  peace-officer,  to  prevent  such  breach  of  the  peace. 
Under  the  state  laws  deputy-sheriffs,  when  occasion  requires, 
constables  and  police  officers  of  cities,  are  assigned  to  certain 
districts  to  watch  over  the  safety  of  the  citizens  and  to 
guard  and  protect  their  persons  and  property  from  assault, 
destruction  or  injury,  in  short,  to  prevent  the  commission 
of  crimes,  etc.  These  officers,  in  cities,  are  found  everywhere, 
night  and  day,  guarding  the  citizen  and  his  property  from 
injury.  So  the  attorney  general,  under  the  provisions  of 
the  statute  cited,  and  the  president  under  the  provisions  of 
the  constitution,  requiring  him  to  see  that  the  laws  are 
faithfully  executed,  are  authorized  and  empowered  to  direct 
the  assignment  by  the  marshal  of  any  deputy  to  perform 
any  special  national  police  duty  within  his  jurisdiction 
arising  out  of  the  statutes,  whether  by  express  provision  or 
necessary    implication,    and    under  .any    power    necessarily 
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inherent  in  the  president  and  government,  in  order  to  give 
full  effect  and  efficiency  to  the  government  or  any  of  its 
departments.  It  has  never,  so  far  as  we  are  advised,  been 
doubted  that  a  marshal  or  deputy-marshal  is  authorized  to 
protect  a  judge  and  preserve  order  in  open  court,  even  by 
the  use  of  force,  without  any  special  order  or  command  as 
a  part  of  the  duties  necessarily  inherent  in  his  office;  yet, 
as  we  have  already  seen,  there  is  no  more  specific  statutory 
authority  for  so  preserving  order  and  protecting  the  judge 
in  court  than  for  performing  the  same  duty,  under  proper 
conditions,  for  a  judge  engaged  in  performing  his  duties 
of  whatever  nature  out  of  court. 

It  is  argued  by  one  of  the  counsel  on  behalf  of  the  state 
that  these  matters  pertain,  exclusively,  to  the  peace  of  the 
state,  and  that  the  state  has  not  only  power  to  preserve  the 
public  peace,  but  that  it  is  amply  capable  of  performing 
this  service;  that  it  is  its  duty  to  do  it;  that  the  threats 
of  the  deceased  were  matters  of  public  notoriety,  and  that 
by  calling  the  powers  of  the  state  into  action  Justice  Field's 
life  might  have  been  protected  by  the  state  and  there  would 
have  been  no  necessity  whatever  for  what  is  called  on  the 
part  of  the  state,  the  illegal  action  of  the  United  States 
marshal.  It  may  be  conceded,  and  it  is  undoubtedly  true, 
that  is  was  an  imperative  duty  of  the  state  to  preserve  the 
public  peace  and  to  amply  protect  the  life  of  Mr.  Justice 
Field,  hut  it  did  not  do  it.  Where  would  Mr.  Justice  Field 
have  been  today  had  he  relied  solely  upon  the  state  to 
perform  her  conceded  imperative  duty?  Not  having  per- 
foi-med  that  obligation  while  on  his  journey  in  discharge  of 
his  judicial  duties,  does  a  complaint  now  come  with  a  good 
grace  from  the  state  against  the  United  States  for  perform- 
ing it  for  her,  as  well  as  for  the  national  government,  by 
protecting  one  of  their  most  distinguished  judicial  function- 
aries through  one  of  their  own  officers,  in  the  only  manner 
in  which  it  could  have  been  effectively  performed? 

In  the  present  case,  and  on  his  official  journey,  there  was 
a  necessity  for  the  kind  of  protection  afforded  Mr.  Justice 
Field,  for  no  other  kind  would  have  been  adequate.     The 
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occasion  required  a  preventive  remedy.  The  use  of  the  state 
police  force  would  have  been  impracticable,  as  the  powers 
of  the  sheriff  would  have  ended  at  the  borders  of  his  county 
and  of  other  township  and  city  peace-officers  at  the  boun- 
daries of  their  respective  townships  and  cities.  Only  a 
United  States  marshal  or  his  deputy  could  exercise  these 
official  functions  throughout  the  United  States  judicial 
district,  and  as  we  have  seen,  the  powers  exercised  concern 
matters  affecting  the  peace  of  the  national  government,  and 
if  the  national  government  has  no  authority  to  act  in  the 
premises  it  certainly  ought  to  have  such  power.  The  only 
remedy  suggested  on  the  part  of  the  state  was  to  arrest  the 
deceased  and  hold  him  to  bail  to  keep  the  peace  under 
section  706  of  the  Penal  Code,  the  highest  limit  of  the 
amount  of  bail  being  $5,000.  But,  although  the  threats  are 
conceded  to  have  been  publicly  known  in  the  state,  no  state 
officer  took  any  means  to  provide  this  flimsy  safeguard. 

Perhaps  counsel  intended  to  intimate  that  it  was  not  the 
duty  of  the  state,  but  of  Mr.  Justice  Field  himself  to  set 
in  motion  proceedings  under  the  law  furnished  by  the  state, 
to  put  the  decedent  under  bonds  to  keep  the  peace.  Has  it 
come  to  this,  then,  that  a  Justice  of  the  Supreme  Court  of  the 
United  States,  when  in  obedience  to  the  behests  of  the  law, 
he  comes  to  California  to  perform  his  judicial  duties,  must 
submit  to  the  humiliation  of  immediately,  upon  his  arrival, 
stealing  away  to  some  justice  of  the  peace  and  instituting 
proceedings  to  bind  over  to  keep  the  peace,  vindictive  and 
dangerous  litigants  who  have  threatened  his  life?  But  what 
security  to  Mr.  Justice  Field  would  a  bond  of  $5,000  afford 
against  resolute,  violent  and  desperate  parties  for  whom  the 
penalties  for  murder  have  no  deterring  power?  The  United 
States  marshal,  the  United  States  attorney  for  the  district 
of  California,  the  attorney  general  of  the  United  States  at 
Washington  and  the  mass  of  the  people  of  California  thought 
that  the  exigencies  of  the  occasion  required  something  more, 
and  the  result  fully  justified  their  view  of  the  matter. 
Although  no  adequate  means  of  protection  were  afforded  by 
the  state  on  his  late  official  journey,  and  Mr,  Justice  Field 
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would,  in  all  probability,  not  now  be  among  the  living  had 
not  the  petitioner,  by  the  wise  forethought  of  the  attorney 
general  been  detailed  to  protect  his  life,  yet  the  fact  of  the 
failure  of  the  state  to  perform  its  duty,  does  not  afford  any 
reason  for  taking  the  petitioner  out  of  the  custody  of  the 
state,  unless  in  committing  the  homicide  he  was  engaged  in 
the  performance  of  *'an  act  done  *  *  *  in  pursuance  of  a 
law  of  the  United  States,"  and  the  killing  was  justifiable. 
The  failure  to  perform  its  duty  would  not  alone  oust  the 
jurisdiction  of  the  state  if  it  be  exclusive.  But  since  the 
possible  remedy  mentioned  under  the  state  law  was  alluded 
to  by  counsel  as  ample,  we  refer  to  it  as  illustrating  the 
necessity  for  a  speedy  amendment  of  the  laws  of  the  United 
States  if  they  are  now  so  defective  as  to  afford  no  protection 
to  the  United  States  judges  in  the  performance  of  their 
high  functions.  It  is  apparent  to  us,  if  he  is  not  now  so 
protected,  that  the  distinguished  justice  allotted  to  the  Ninth 
circuit,  and  also  his  associates,  should  have  thrown  over 
them  the  protecting  aegis  of  the  laws  of  that  government 
which  he  has  so  long  faithfully  and  efficiently  served. 

After  mature  consideration,  we  have  reached  the  conclusion 
that  the  homicide  in  question  was  committed  by  petitioner 
while  acting  in  the  discharge  of  a  duty  imposed  upon  him 
by  the  constitution  and  laws  of  the  United  States,  within  the 
meaning  of  the  provisions  of  section  753  of  the  Revised 
Statutes. 

It  only  remains  to  inquire,  secondly,  was  the  homicide 
necessary,  or  was  it  reasonably  apparent  to  the  mind  of  the 
petitioner  at  the  time  and  under  the  circumstances  then 
existing  that  the  killing  was  necessary  in  order  to  a  full 
and  complete  discharge  of  such  duty?  The  answer  to  this 
proposition  is  really  included  in  the  answer  to  the  last,  but 
we  desire  to  make  some  observations  bearing  especially  upon 
it.  The  attorney  general  and  counsel  for  the  state  declined 
to  discuss  the  question  as  to  whether  the  homicide  was 
justifiable,  because,  in  their  view,  this  is  a  question  solely 
for  the  state  court,  the  ease,  as  claimed  by  them,  not  being 
within  the  provisions  of  section  753  of  the  Revised  Statutes, 
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and,  therefore,  not  within  the  jurisdiction  of  this  court. 
Holding,  as  we  do,  that  the  case  falls  within  those  provisions, 
so  far  as  the  petitioner  was  authorized  to  act  hy  the  consti- 
tution and  laws  of  the  United  States,  it  becomes  necessary 
to  determine  whether  the  homicide  was  justifiable.  For,  if 
it  was  malicious,  wanton  or  reckless,  without  any  reasonable 
apparent  necessity,  in  order  to  fully  and  properly  perform 
his  duty  of  protecting  Justice  Field,  then  it  was  an  act 
performed  beyond  and  outside  his  duty,  and  he  is  amenable 
to  the  state  courts.  The  facts  set  forth  in  the  petition,  and 
in  the  traverse  to  the  return  of  the  sheriff,  are  fully  and 
satisfactorily  proved  by  the  testimony,  and  whether  we 
determine  the  case  upon  demurrer  to  the  traverse  or  upon 
the  whole  case  as  presented  in  the  record  and  evidence, 
the  result  must  be  the  same.  Were  the  question  of  justifica- 
tion to  be  determined  by  the  laws  of  the  State  of  California, 
or  in  the  state  court,  there  could  be  no  ground  for  doubt. 
Says  the  Penal  Code:  "Homicide  is  also  justifiable  when 
committed  by  any  person  when  resisting  any  attempt  to 
murder  any  person,  *  *  *  or  to  do  some  great  hodily  injury 
upon  any  person."  Section  197,  Pen.  Code.  But  we  shall 
consider  the  question  without  reference  to  the  statute  of 
California. 

It  is  unnecessary  to  repeat  the  facts  in  full.  When  the 
deceased  left  his  seat,  some  30  feet  distant,  walked,  stealthily, 
down  the  passage  in  the  rear  of  Justice  Field,  and  dealt 
the  unsuspecting  jurist  two  preliminary  blows,  doubtless  by 
way  of  reminding  him  that  the  time  for  vengeance  had  at 
last  come,  Justice  Field  was  already  at  the  traditional 
"wall"  of  the  law.  He  was  sitting  quietly  at  a  table,  back 
to  the  assailant,  eating  his  breakfast,  the  side  opposite  being 
occupied  by  other  passengers,  some  of  whom  were  women, 
similarly  engaged.  When,  in  a  dazed  condition,  he  awoke 
to  the  reality  of  the  situation  and  saw  the  stalwart  form 
of  the  deceased  with  arm  drawn  back  for  a  final  mortal 
blow,  there  was  no  time  to  get  under  or  over  the  table  had 
the  law,  under  any  circumstances,  required  such  an  act  for 
his  justification.    Neagle  could  not  seek  a  "wall"  to  justify 
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his  acts  without  abandoning  his  charge  to  certain  death. 
When,  therefore,  he  sprang  to  his  feet  and  cried,  **Stop! 
Stop!  I  am  an  officer,"  and  saw  the  powerful  arm  of  the 
deceased  drawn  back  for  the  final  deadly  stroke,  instantly 
change  its  direction  to  his  left  breast,  apparently  seeking 
his  favorite  weapon,  the  knife,  and  at  the  same  time  heard 
the  half-suppressed,  disappointed  growl  of  recognition  of 
the  man,  who,  with  the  aid  of  half  a  dozen  others,  had 
finally  succeeded  in  disarming  him  of  his  knife  at  the  court- 
room a  year  before,  the  supreme  moment  had  come;  or,  at 
least,  with  abundant  reason,  Neagle  thought  so,  and  fired 
the  fatal  shot.  The  testimony  all  concurs  in  showing  this 
to  be  the  state  of  facts,  and  the  almost  universal  consensus 
of  public  opinion  of  the  United  States  seems  to  justify  the 
act.  On  that  occasion  a  second,  or  two  seconds,  signified, 
at  least,  two  valuable  lives,  and  a  reasonable  degree  of 
prudence  would  justify  a  shot  one  or  two  seconds  too  soon, 
rather  than  a  fraction  of  a  second  too  late.  Upon  our  minds 
the  evidence  leaves  no  doubt  whatever  that  the  homicide  was 
fully  justified  by  the  circumstances. 

We  have  seen  in  an  eastern  law  journal,  but  with  its 
disapproval,  some  adverse  criticism  upon  the  action  of  the 
petitioner,  attributed  to  a  quarter  ordinarily  entitled  to  great 
consideration  and  respect.  But  it  is  not  for  scholarly 
gentlemen  of  humane  and  peaceful  instincts — gentlemen  who 
in  all  probability  never  in  their  lives  saw  a  desperate  man 
of  stalwart  frame  and  great  strength  in  murderous  action — 
it  is  not  for  them  sitting  securely  in  their  libraries,  3,000 
miles  away,  looking  backward  over  the  scene,  to  determine 
the  exact  point  of  time  when  a  man  in  Neagle 's  situation 
should  fire  at  his  assailant  in  order  to  be  justified  by  the 
law.  It  is  not  for  them  to  say  that  the  proper  time  had 
not  yet  come.  To  such  the  proper  time  would  never  come. 
Neagle,  on  the  scene  of  action,  facing  the  party  making  a 
murderous  assault,  knowing  by  personal  experience  his 
physical  powers  and  his  desperate  character,  and  by  general 
reputation  his  life-long  habit  of  carrying  arms ;  his  readiness 
to  use  them  and  his  angry,  murderous  threats,  and  seeing 
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his  demoniac  looks,  his  stealthy  assault  upon  Justice  Field 
from  behind,  and  remembering  the  sacred  trust  committed 
to  his  charge,  Neagle,  in  these  trying  circumstances,  was 
the  party  to  determine  when  the  supreme  moment  for  action 
had  come,  and  if  he  honestly  acted,  with  reasonable  judg- 
ment and  discretion,  the  law  justifies  him,  even  if  he  erred. 
But  who  will  have  the  courage  to  stand  up  in  the  presence 
of  the  facts  developed  by  the  testimony  in  this  case  and 
say  that  he  fired  the  smallest  fraction  of  a  second  too  soon? 
In  our  judgment  he  acted  under  the  trying  circumstances 
surrounding  him  in  good  faith  and  with  consummate  courage, 
judgment  and  discretion.  The  homicide  was,  in  our  opinion, 
clearly  justfiable  in  law,  and  in  the  forum  of  sound,  practical 
common  sense,  commendable.  This  being  so,  and  the  act 
having  been  "done  *  *  *  in  pursuance  of  a  law  of  the 
United  States,"  as  we  have  already  seen,  it  cannot  be  an 
offense  against,  and  the  petitioner  is  not  amenable  to,  the 
laws  of  the  state.     Let  him  be  discharged. 

On  appeal  to  the  Supreme  Court  of  the  United  States,  the  de- 
cision of  the  Circuit  Court  freeing  Neagle  from  the  charge  of  mur^ 
der  was  affirmed.  Mr.  Justice  Mn.LERi6  delivering  the  judgment  of 
the  Court  after  examining  all  the  evidence,  said: 

"The  testimony  produces  upon  us  the  conviction  of  a  settled 
purpose  on  the  part  of  Terry  and  his  wife  amounting  to  a  con- 
spiracy to  murder  Justice  Field;  and  we  are  quite  sure  that  if 
Neagle  had  been  merely  a  brother  or  friend  of  Judge  Field,  travel- 
ing with  him,  and  aware  of  all  the  previous  relations  of  Terry  to 
the  judge — as  he  was — of  his  bitter  animosity,  his  declared  pur- 
pose to  have  revenge  even  to  the  point  of  killing  him,  he  would 
have  been  justified  in  what  he  did  in  defense  of  Mr.  Justice  Field's 
life,  and  possibly  his  own. 

But  such  a  justification  would  be  a  proper  subject  for  considera- 
tion on  a  trial  of  the  case  for  murder  in  the  courts  of  the  state  of 
California;    and  there   exists   no   authority  in  the  Courts  of  the 

16  Miller,  Samuel  Freeman  (1816-1890).  Bom  Richmond,  Ky. 
Grad.  (M.  D.)  Transylvania  Univ.  1838.  Practiced  medicine  in  Ken- 
tucky; removed  to  Pennsylvania  and  then  to  Iowa  where  he  studied 
law  and  was  admitted  to  the  bar.  He  became  prominent  as  a  law- 
yer and  in  1862  appointed  by  President  Lincoln  an  associate  Justice 
of  the  Supreme  Court  of  the  United  States  which  position  he  filled 
until  his  death.  He  was  a  member  of  the  Electoral  Commission 
of  1876. 


DAVID     NEAGLE.  63 


United  States  to  discharge  the  prisoner  while  held  in  custody  by 
the  State  authorities,  for  this  offense,  unless  there  be  found  in 
aid  of  the  defense  of  the  prisoner  some  element  of  power  and 
authority  asserted  under  the  government  of  the  United  States.  This 
element  is  said  to  be  found  in  the  facts  that  Mr.  Justice  Field, 
when  attacked,  was  in  the  immediate  discharge  of  his  duty  as 
judge  of  the  Circuit  Courts  of  the  United  States  within  Califor- 
nia; that  the  assault  upon  him  grew  out  of  the  animosity  of  Terry 
and  his  wife  arising  out  of  the  previous  discharge  of  his  duty  as 
circuit  justice  in  the  case,  for  which  they  were  committed  for  con- 
tempt of  court;  and  that  the  deputy-marshal  of  the  United  States 
who  killed  Terry  in  defense  of  Field's  life,  was  charged  with  a 
duty,  under  the  law  of  the  United  States,  to  protect  Field  from  the 
violence  which  Terry  was  inflicting,  and  which  was  intended  to 
lead  to  Field's  death." 

The  Supreme  Court  on  the  legal  questions  held: 

(1)  That  justices  of  the  Supreme  Court  of  the  United  States  are 
in  discharge  of  their  official  duty  not  only  while  actually  holding 
court,  but  also  while  traveling  through  their  circuits  for  the  pur- 
pose of  holding  courts  at  the  different  places  therein. 

(2)  That  the  Federal  statute  giving  circuit  courts  power  to 
issue  writs  of  habeas  corpus  on  petition  of  a  person  alleged  to  be 
in  custody  "for  an  act  done  or  omitted  in  pursuance  of  a  law  of 
the  United  States,  *  *  *  or  in  custody  in  violation  of  the  con- 
stitution or  of  a  law  or  treaty  of  the  United  States,"  does  not  re- 
quire that  the  law  shall  be  by  express  act  of  congress.  Any  obli- 
gation fairly  and  properly  inferable  from  the  constitution,  or  any 
duty  of  a  United  States  officer  to  be  derived  from  the  general  scope 
of  his  duties  under  the  laws  of  the  United  States,  is  a  "law,"  within 
*he  meaning  of  the  statute. 

(3)  That  under  the  United  States  Constitution  declaring  that 
the  president  of  the  United  States  "shall  take  care  that  the  laws 
be  faithfully  executed,"  the  president  has  power,  through  the  attor- 
ney general,  to  direct  a  United  States  marshal  to  accompany  andi 
protect  from  a  threatened  assault  a  justice  of  the  Supreme  Court 
while  in  the  discharge  of  his  official  duties. 

(4)  That  a  deputy  United  States  marshal  is  justified  in  killing 
a  man  who,  within  the  state  of  California,  makes  a  murderous  as- 
sault on  a  justice  of  the  Supreme  Court  of  the  United  States  while 
in  discharge  of  his  duties,  since  the  Federal  statute  gives  him  the 
same  powers  in  each  state  in  executing  the  laws  of  the  United 
States  as  the  sheriffs,  and  their  deputies  have,  by  law,  in  execut- 
ing the  state  laws;  and  the  California  code  provides  that  sheriffs 
and  their  deputies  shall  preserve  the  peace;  and  declares  that 
homicide  is  justifiable  when  committed  in  resisting  an  attempt  to 
murder  any  person  or  do  any  bodily  injury  upon  any  person. 

(5)  That  where  a  United  States  marshal  in  custody  for  an  act 
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done  in  pursuance  of  a  law  of  the  United  States  is  brought  before 
a  Federal  Court  by  habeas  corpus  and  discharged,  he  cannot  be 
afterwards  tried  in  the  State  Courts.  Cunningham  v.  Neagle,  10 
S.  C.  Rep.  658. 

With  the  Attorney  General  of  the  United  Statesi^  there  appeared 
counsel  in  argument  in  behalf  of  the  deputy  marshal,  two  of  the 
greatest  lawyers  and  advocates  this  country  has  produced — Joseph 
H.  Choateis  and  James  C.  Carter.ia 

IN  THE  SUPREME  COURT. 

Aug.  15,  1889. 

James  L.  Crittenden.  Your  Honors:  It  has  become  my  painful 
duty  to  announce  formally  to  the  Court,  the  death  of  a  former 
Chief  Justice. 

Beatty,  C.  J.  I  think,  Mr.  Crittenden,  this  is  a  matter  which 
should  be  postponed  until  the  court  has  had  a  consultation  about  it. 

Mr.  Crittenden.  I  acted  at  the  request  oi  several  of  the  friends 
of  the  deceased.  It  has  been  customary  for  the  court  to  take  formal 
action  prior  to  the  funeral,  which  I  understand  is  to  take  place 
tomorrow. 

August  16. 

Beatty,  C.  J.20  The  members  of  the  court  wish  to  consult  with 
each  other.    Please  postpone  your  announcement  until  tomorrow. 

17  Miller,  William  Henry  Harrison  (1840-1917).  Born  Augusta, 
N.  Y.  Educated  Hamilton  Coll.  Served  throughout  the  Civil  War. 
Began  practice  of  law  in  1866  at  Ft.  Wayne,  Ind.,  and  in  1874  re- 
moved to  Indianapolis,  where  he  became  a  partner  of  Benjamin 
Harrison,  Atty.  Gen.  U.  S.  1888-1892. 

isChoate,  Joseph  Hodges  (1832-1917).  Born  Salem,  Mass.  Grad. 
A.  B.  1852,  Harv.;  LL.B.  1854.  Called  to  Mass.  Bar,  but  removed  to 
New  York  City,  1855.  President  American  Bar  Assn.  1898;  Am- 
bassador to  England,  1899-1905;  D.  C.  L.  Oxford  and  LL.D.  of  many 
American  and  foreign  universities;  honorary  Bencher  of  Middle 
Temple;  delegate  to  Hague  Peace  Congre?s,  1907. 

19  Carter,  James  Coolidge  (1827-1905).  Born  Lancaster,  Mass. 
Grad.  Harv.  Admitted  to  N.  Y.  bar.  Member  Commn.  for  Municipal 
Admn.  1875;  of  Const.  Commission,  1888;  Counsel  for  U.  S.  at  Beh- 
ring  Sea  Arbitration.  Eminent  for  his  skill  as  an  advocate  and 
legal  learning,  he  was  for  years  before  his  death,  the  acknowledged 
leader  of  the  bar  of  New  York. 

20  Beatty,  William  Henry  (1838-1914).  Born  Lucas  Co.,  Ohio; 
but  lived  in  Kentucky  until  1853  when  he  went  with  his  father  to 
California.  Student  Univ.  of  Va,  1856-1858.  Admitted  to  California 
bar  1861;  removed  to  Nevada,  1863;  District  Judge  1864-1875;  Judge 
Supreme  Court,  1875-1881;  returned  to  California,  1880  and  prac- 
tised law  at  Sacramento.  Chief  Justice  Supreme  Court  of  Cali- 
fornia, 1889  to  time  of  death.    LL.D.  Un.  of  Col.  1914, 
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Mr.  Crittenden.  I  desire  to  renew  the  matter  I  presented  yester- 
day. As  a  personal  friend  of  the  late  Judge  Terry  I  should  deem 
myself  very  cold  indeed  and  very  far  from  discharging  the  duty 
which  is  imposed  upon  that  relation,  if  I  did  not  present  this  to 
your  Honors.  Our  friendship  for  over  thirty  years  and  the  ac- 
quaintance and  intimacy  existing  between  the  deceased  and  his 
family  and  myself,  require  that  I  should  at  this  time,  move  the 
court  in  recollection  of  the  man  who  presided  in  the  Supreme  Court 
of  this  State  for  so  many  years  with  honor,  ability,  character  and 
integrity,  that  it  adjourn  during  the  day  on  which  he  is  to  be 
buried,  which  is  today. 

Beatty,  C.  J:  I  regret  very  much  that  counsel  should  have  per- 
sisted in  making  this  formal  announcement,  after  the  intimation 
from  the  Court.  Upon  full  consultation,  we  thought  it  better  that 
it  should  not  be  done.  The  circumstances  of  Judge  Terry's  death 
are  notorious  and  under  these  circumstances  the  Court  had  deter- 
mined that  it  would  be  better  to  pass  the  matter  in  silence  and  not 
take  any  action  upon  it,  and  this  is  the  order  of  the  Court. 

On  August  15,  the  sheriff  of  San  Joaquin  County,  accompanied 
by  the  chief  of  police  and  Marshal  Franks  called  on  Judge  Field, 
the  Sheriff  having  the  warrant  for  his  arrest  issued  by  the  Stock- 
ton Justice  of  the  Peace,  and  it  was  arranged  that  he  should  pre- 
sent it  at  the  Federal  building  the  next  day.  At  the  appointed  hour 
Justice  Field  awaited  the  Sheriff  in  his  chambers  surrounded  by 
friends,  including  judges,  ex-judges  and  members  of  the  bar.  As 
the  sheriff  entered  Judge  Field  arose  and  pleasantly  greeted  him. 
The  sheriff  said:  "Justice  Field,  I  presume  you  are  aware  of  the 
nature  of  my  errand.  "Yes,"  replied  the  Justice,  "proceed  with  your 
duty;  I  am  ready.  An  officer  should  always  do  his  duty."  The 
sheriff  stated  to  him  that  he  had  a  warrant,  duly  executed  and 
authenticated  and  asked  him  if  he  should  read  it.  "I  will  waive 
that,  Mr.  Sheriff,"  replied  the  Justice.  The  sheriff  then  handed 
him  the  warrant,  which  he  read,  folded  it  up  and  handed  it  back, 
saying  pleasantly,  "I  recognize  your  authority,  sir,  and  submit  to 
the  arrest;  I  am,  sir,  in  your  custody." 

Meanwhile  a  petition  had  been  prepared  to  be  presented  to  Judge 
Sawyer  for  a  writ  of  habeas  corpus,  returnable  at  once  before  the 
United  States  Court.  As  soon  as  the  arrest  was  made  the  petition 
was  signed  and  presented  to  Judge  Sawyer,  who  ordered  the  writ 
to  issue  returnable  forthwith.  In  a  very  few  minutes  U.  S.  Marshal 
Franks  served  the  writ  on  the  sheriff.  While  the  proceedings  look- 
ing to  the  issue  of  the  writ  were  going  on.  Justice  Field  had  seated 
himself  and  invited  the  sheriff  to  be  seated.  The  latter  complied 
with  the  invitation  and  began  to  say  something  in  regard  to  the 
unpleasant  duty  which  had  devolved  upon  him,  but  Justice  Field 
promptly  replied,  "Not  so,  not  so;  you  are  but  doiig  your  plain 
duty,  and  I  mine  in  submitting  to  arrest.  It  is  the  first  duty  of 
judges  to  obey  the  law." 

As  soon  as  the  habeas  corpus  writ  had  been  served  the  sheriff 
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said  he  was  ready  to  go  into  the  court.  "Let  me  walk  with  you," 
said  Justice  Field  as  they  arose,  and  took  the  .  sheriff's  arm.  In 
that  way  they  entered  the  court-room.  Justice  Field  seated  himself 
in  one  of  the  chairs  usually  occupied  by  jurors.  Time  was  given 
to  the  sheriff  to  make  a  formal  return  to  the  writ  and  in  a  few 
minutes  he  formally  presented  it.  The  petition  of  Judge  Field  for 
the  writ  set  forth  his  official  character  and  the  duties  imposed  upon 
him  by  law  and  alleged  that  he  had  been  illegally  arrested,  while 
he  was  in  the  discharge  of  those  duties  and  that  his  illegal  detention 
interfered  with  a,nd  prevented  him  from  discharging  them. 

The  sheriff  made  answer  that  he  detained  the  petitioner  by  virtue 
of  the  magistrate's  warrant.  The  proceedings  were  then  adjourned 
until  August  22,  when  after  argument,  another  adjournment  was 
made  to  August  27. 

In  the  meantime  the  following  communication  had  been  addressed 
to  the  Attorney  General  by  the  Governor  of  the  State: 

Executive  Department,   State  of  California, 

Sacramento,  August  21,  1889. 
Hon.  G.  a.  Johnson, 

Atty.  Genl.    Dear  sir: 

The  arrest  of  Hon.  Stephen  J.  Field,  a  Justice  of  the  Supreme 
Court  of  the  United  States,  on  the  unsupported  oath  of  a  woman 
who  on  the  very  day  the  oath  was  taken  and  often  before,  threat- 
ened his  life,  would  be  a  burning  disgrace  to  the  State  unless  dis- 
avowed. I  therefore  urge  upon  you  the  propriety  of  at  once  in- 
structing the  District  Attorney  of  San  Joaquin  County  to  dismiss 
the  unwarranted  proceedings  against  him. 

The  question  of  the  jurisdiction  of  the  State  Court  in  the  case 
of  the  deputy  United  States  Marshal,  Keagle,  is  one  for  argument. 
The  unprecedented  indignity  on  Justice  Field  does  not  admit  of 
argument. 

R.  W.  Watebsian,  Governor.2i 

The  District  Attorney  of  San  Joaquin  immediately  had  the  charge 
dismissed  by  the  local  Justice  of  the  Peace,  which  released  him  from 
the  sheriff's  claim  to  his  custody  and  the  Jiabeas  corpus  proceedings 
In  his  behalf  fell  to  the  ground.  On  the  27th,  the  day  appointed  for 
the  hearing,  the  sheriff  announced  that  in  compliance  with  the 
order  of  the  magistrate  he  released  Justice  Field  from  custody, 
whereupon  the  cause  of  hadeas  corpus  was  dismissed. 

In  making  the  order  Circuit  Judge  Sawyer  severely  animadverted 
on  what  he  deemed  the  shameless  proceeding  at  Stockton.  He  said: 
"We  are  glad  that  the  prosecution  of  Mr.  Justice  Field  has  been  dis- 
missed, founded  as  it  was  upon  the  sole,  reckless,  and  as  to  him, 

21WATEBMAN,  RoBEET  WHITNEY  (1826-1891).  Bom  Fairfield,  N.  Y. 
Removed  to  Illinois,  1846,  and  engaged  in  business  and  in  1850 
went  to  California,  where  he  engaged  in  mining.  Became  Governor 
of  California;   died  at  San  Diego. 
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manifestly  false  affidavit  of  one  whose  relation  to  tlie  matters  lead- 
ing to  the  tragedy  and  whose  animosity  towards  the  courts  and 
judges  who  have  found  it  their  duty  to  decide  against  her,  and 
especially  towards  Mr.  Justice  Fields,  is  a  part  of  the  judicial  and 
notorious  public  history  of  the  country. 

It  was  under  the  circumstances  and  upon  the  sole  affidavit  pro- 
duced especially  after  the  coroner's  inquest  so  far  as  Mr.  Justice 
Field  is  concerned,  a  shameless  proceeding  and  as  intimated  by  the 
Governor  of  the  Commonwealth,  if  it  had  been  further  persevered 
in,  would  have  been  a  lasting  disgrace  to  the  State. 

While  a  Justice  of  the  Supreme  Court  of  the  United  States,  like 
every  other  citizen,  is  amenable  to  the  laws,  he  is  not  likely  to  com- 
mit so  grave  an  offense  as  murder,  and  should  he  be  so  unfor- 
tunate as  to  be  unavoidedly  involved  in  any  way  in  a  homicide, 
he  could  not  afford  to  escape,  if  it  were  in  his  power  to  do  so;  and 
when  the  act  is  so  publicly  performed  by  another  as  in  this  instance 
and  is  observed  by  so  many  witnesses,  the  officers  of  the  law  should 
take  some  little  pains  to  ascertain  the  facts  before  proceeding  to 
arrest  so  distinguished  a  dignitary  and  to  attempt  to  incarcerate 
him  in  prison  with  felons,  or  to  put  him  in  a  position  to  be  further 
disgraced  and  perhaps  assaulted  by  one  so  violent  as  to  be  publicly 
reported,  not  only  then  but  on  numerous  previous  occasions,  to  have 
threatened  his  life.  We  are  extremely  gratified  to  find  that  through 
the  action  of  the  chief  magistrate  and  the  Attorney-General  a  higher 
officer  of  the  law,  we  shall  be  spared  the  necessity  of  further  in- 
quiring as  to  the  extent  of  the  remedy  afforded  the  distinguished 
petitioner  by  the  Constitution  and  laws  of  the  United  States,  or  of 
enforcing  such  remedies  as  exist,  and  that  the  stigma  cast  upon  the 
State  of  California  by  this  hasty  and  (to  call  it  by  no  harsher  term) 
ill-advised  arrest,  will  not  be  intensified  by  further  prosecution." 


THE  TRIAL  OF  WILLIAM  HENRY  THEODORE 

DURRANT  FOR  THE  MURDER  OF  BLANCHE 

LAMONT,  SAN  FRANCISCO, 

CALIFORNIA,  1895 

THE     NARRATIVE. 

William  Henry  Theodore  Durrant  was  born  in  Toronto, 
Canada,  in  1871,  and  while  a  child  went  to  San  Francisco 
with  his  parents,  who  gave  him  a  good  education.  In  1895 
he  was  a  medical  student  at  Cooper  Medical  College,  there. 
He  pretended  to  be  a  devout  Christian  and  was  one  of  the 
most  active  members  of  the  Emanuel  Baptist  Church,  and 
Secretary  of  the  Young  People's  Christian  Endeavor 
Society,  also  a  Superintendent  in  the  Sunday  School. 

Blanche  Lament,  who  had  come  to  the  city  to  fit  herself 
for  teaching,  made  her  home  with  her  uncle,  Mr.  Noble. 
She  was  a  very  religious  girl  and  seldom  went  to  places 
of  amusement,  and  then  only  when  accompanied  by  her 
relatives.  She  always  attended  the  Emanuel  Baptist 
Church  and  was  a  member  of  the  Christian  Endeavor  and 
a  great  favorite  because  of  her  lovable  disposition  and 
good  quaKties. 

On  the  morning  of  April  3,  1895,  Miss  Lamont  left  home 
as  usual  to  attend  the  High  School.  As  she  waited  for  the 
street  car  she  encountered  Durrant,  who  boarded  it  with 
her  and  rode  to  the  High  School  building,  where  he  left 
her  and  went  to  the  Medical  CoUege.  At  two  she  went 
over  to  the  Normal  School,  where  she  was  taking  instruc- 
tions in  cooking.  Shortly  after  two  Durrant  appeared  in 
front  of  this  school  and  was  observed  by  a  woman  in  a 
house  opposite,  apparently  waiting  for  someone,  as  he 
walked  back  and  forward  on  the  sidewalk  for  some  time.^ 

1  Mary  Vogel,  p.  648. 
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At  three  Miss  Lamont  came  out  of  the  building  with 
her  school  books  in  her  hand,  accompanied  by  several  of 
her  schoolmates.  Durrant  approached  them,  engaged  her 
in  conversation  and  got  on  a  street  car  with  her.-  At 
about  a  quarter  past  four  a  San  Francisco  attorney  saw 
them  pass  together  walking  in  the  direction  of  the  Emanuel 
Church.^  Across  the  street  from  the  church  lived  a  lady* 
who  had  a  daughter  who  had  come  that  day  from  the 
country  to  do  some  shopping  and  who  had  promised  her 
mother  to  be  back  in  the  early  afternoon.  As  it  was 
growing  late,  she  was  watching  for  her  from  her  front 
window.  At  seventeen  minutes  after  four  she  looked  at 
the  clock  and  then  returned  to  the  front  room,  but  instead 
of  seeing  her  daughter  she  saw  Durrant,  whom  she  Imew 
well  as  a  member  of  the  same  church,  walk  up  to  the 
gate,  open  it  and  followed  by  a  young  lady,  enter  the 
building.  She  saw  Durrant 's  face  very  clearly,  but  could 
not  see  that  of  his  companion,  but  on  account  of  her 
height  she  took  her  to  be  either  Miss  Lamont  or  another 
member  of  the  church,  Miss  Turner.^  But  Miss  Turner 
had  not  seen  or  spoken  to  Durrant  that  day.  At  five 
o'clock  another  young  man,  and  a  great  friend  of  Durrant, 
George  King,  the  church  organist,  went  to  the  schoolroom 
to  practice  there  on  the  piano  for  the  next  service.  He 
had  hardly  begun  when  Durrant  opened  the  door.  He 
was  very  pale,  nervous  and  weak  and  was  without  a  coat 
and  hat.  He  explained  his  condition  by  saying  he  had 
been  up  near  the  roof  trying  to  locate  a  leak  in  the  gas- 
pipe  and  had  been  overcome  by  gas.  King  ran  to  a  drug 
store  near  by  and  returned  with  a  bottle  of  bromo-seltzer, 
which  Durrant  drank.^ 

When  he  had  recovered,  King  asked  him  to  assist  in  carry- 

2  Minnie  Edwards;  Alice  Dorgan,  p.  647;  Mary  Lanigan,  p.  648. 

3  Martin  Quinlan,  p.  650. 

4  Caroline  Leake,  p.  651. 

5  Edna  L.  Turner,  p.  652. 

6  George  King,  p.  652. 
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ing  a  small  organ  upstairs  down  to  the  main  floor.  Durrant 
consented,  but  King  detected  no  odor  of  gas  wliateA^^er 
while  upstairs  and,  furthermore,  all  the  gas  fixtures  had 
been  inspected  by  plumbers  just  previous  to  this  time  and 
were  in  good  condition.  Shortly  after  removing  the  organ, 
the  two  men  left  the  church,  Durrant  walking  to  King's 
home  with  him,  although  Durrant 's  home  was  in  an 
opposite  direction. 

That  night  a  prayer  meeting  was  held  in  the  church. 
Blanche  Lamont  not  having  returned,  caused  her  aunt, 
Mrs.  Noble,  great  anxiety.  Thinking  she  might  have  gone 
to  the  home  of  some  friend  and  would,  as  usual,  attend 
the  prayer-meeting,  ]\Irs.  Noble  went  there,  but  told 
nobody  of  Blanche's  disappearance,  believing  that  the  girl 
would  return.  Durrant  was  seated  behind  IMrs.  Noble,  and 
during  the  services  said  to  her,  "Is  Blanche  here  tonight?" 
Mrs.  Noble  replied:  "No,  she  did  not  come."  Durrant 
then  said:  "Well,  I  regret  that  she  is  not  with  us  tonight 
as  I  have  a  book,  'The  Newcomes,'  which  I  promised  her, 
but  I  will  send  it  to  her. '  '^ 

After  a  few  days  of  suspense,  Mrs.  Noble  communicated 
the  mysterious  disappearance  of  her  niece  to  the  police 
and  the  press.  As  Durrant  was  "above  suspicion,"  no  one 
considered  it  worth  while  to  mention  the  fact  that  they 
had  seen  her  in  his  company  on  the  day  of  her  disappear- 
ance. He  called  on  Mrs.  Noble  and  offered  his  services  in 
the  search  for  the  lost  girl  and  subsequently  intimated  to 
her  and  a  fellow-student  that  she  might  have  been  carried 
off  or  entrapped  by  someone.^  A  few  days  after  making 
this  statement  the  church  janitor  and  two  of  his  fellow 
students  saw  Durrant  at  the  Oakland  Ferry  landing  and 
asked  him  what  he  was  doing  there.  He  replied  to  the 
janitor  that  he  was  working  on  a  clue  he  had  obtained  as 
to  Blanche   Lamont 's   whereabouts.^     And   to   the   students 

TTryphena  C.  Noble,  p.  644. 

8  Herman  J.  Schlageter,  p.  647. 

9  Frank  Sademan,  p.  655. 
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that  he  was  waiting  for  one  of  his  comrades  in  the  signal 
service/" 

On  April  13  the  postman  delivered  to  Mrs.  Noble  a 
newspaper,  wrapped  in  the  nsual  fashion  for  the  mail,  and 
upon  opening  it  the  three  rings  which  Blanche  Lamont 
wore,  fell  out.  A  pawnshop  keeper  identified  Durrant  as 
the  man  who  attempted  to  sell  one  of  these  rings  to  him, 
between  the  4th  and  10th  of  April." 

On  April  12  a  young  woman  named  Minnie  Williams 
left  the  home  of  her  employer  in  Alameda  and  had  her 
trunk  sent  to  the  residence  of  her  new  mistress  in  San 
Francisco.  She  was  also  a  member  of  the  Emanuel  Baptist 
Church  and  she  told  her  old  employer  that  she  contem- 
plated attending  a  meeting  of  young  church  members  to 
be  held  at  the  home  of  a  member  of  the  church  at  7:30 
that  evening.  The  girl  never  appeared  there  and  Durrant, 
who  was  secretary  of  the  society  and  should  have  been 
prompt  in  attendance,  did  not  arrive  until  9  :30  p.  m.,  and 
his  excited  and  overheated  appearance  was  a  matter  of 
general  comment  among  those  present.  When  at  nearly 
midnight  the  company  broke  up,  all  the  young  people  but 
Durrant  went  to  their  homes;  but  he  was  seen  a  little  later 
standing  in  a  dark  corner  close  to  the  Emanuel  Church. 

On  Saturday,  April  13,  the  day  before  Easter  Sunday, 
some  ladies  of  the  Emanuel  Baptist  Church  went  to  that 
place  for  the  purpose  of  decorating.  Opening  the  door 
of  a  small  room  or  closet  in  the  library,  they  were  horrified 
to  discover  the  body  of  a  young  girl,  subsequently  identified 
as  that  of  Minnie  Williams.  The  discovery  was  reported 
at  once  to  the  police.  The  finger  of  suspicion  soon  pointed 
to  Theodore  Durrant,  as  several  people  declared  that  about 
eight  o'clock  the  evening  before  they  had  seen  Miss  Williams 
enter  the  church  in  company  with  a  young  man  whom  they 
thought  was  Durrant.  A  search  being  made  for  him,  it 
was  found  that   early  that   morning  he   had   left  the  city 

IOC.  W.  Dodge;   C.  A.  Dukes,  p.  669. 
iiAdolph  Oppenheim,  p.  655. 
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with  the  Signal  Corps  of  the  State  Militia.  A  search  was 
made  of  his  room  and  Minnie  Williams'  purse  found  in 
the  pocket  of  his  overcoat.  On  Easter  Sunday  he  was 
arrested  near  Walnut  Creek,  notwithstanding  the  protest 
of  his  lieutenant  that  it  was  a  most  outrageous  accusation. 

The  disappearance  of  Blanche  Lamont  was  at  once 
connected  with  the  finding  of  the  body  of  Minnie  Williams. 
Search  was  made  throughout  the  church  and  the  nude 
corpse  of  Blanche  Lamont  was  discovered  in  the  unfinished 
belfry,  her  clothing  and  school  books  poked  under  the  floor 
and  between  the  studding  and  the  plaster.  An  autopsy 
disclosed  that  she  died  from  strangulation,  but  decom- 
position had  reached  such  a  state  that  it  was  impossible 
to  determine  more. 

Separate  coroners'  inquests  resulted  in  verdicts  charging 
Durrant  with  both  murders,  and  separate  preliminary 
hearings  by  the  police  magistrate  resulted  in  his  being  held 
without  bail  for  the  murder  of  Blanche  Lamont  and  Minnie 
Williams.  Subsequently,  indicted  by  the  Grand  Jury,  it 
was  decided  to  try  him  first  for  the  murder  of  Miss 
Lamont,  though  later  additional  evidence  came  to  light 
which  made  the  case  of  Miss  Williams  even  stronger  than 
the  one  on  which  he  was  convicted. 

The  trial  began  on  July  22  and  over  a  month  was  con- 
sumed in  selecting  a  jury.  Notwithstanding  the  over- 
whelming amount  of  evidence  presented  by  the  state,  which 
proved  conclusively  that  Durrant  accompanied  Miss  Lamont 
from  the  school  to  Emanuel  Baptist  Church,  he  denied 
having  seen  her  that  day  except  in  the  morning,  and 
attempted  to  prove  an  alibi  by  swearing  that  he  was  at 
Cooper  Medical  College  at  the  time  it  was  alleged  he  was 
in  the  very  act  of  murdering  the  girl.  While  the  records 
showed  that  someone  had  answered  his  name  at  roll  call 
at  the  conclusion  of  the  lecture  at  that  hour,  it  was  shown 
that  it  was  customary'  for  the  students  to  answer  for  each 
other  in  case  of  absence,  and  no  one  would  swear  that 
Durrant  was  present  at  this  lecture.  As  proof  that  he  was 
not  present,  it  was  shown  that  several  days  afterwards  he 
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persuaded  a  fellow-student  to  give  him  the  notes  that  he 
had  taken  at  the  lecture. ^- 

Ou  September  24  the  case  went  to  the  jury,  which  in  a 
few  minutes  brought  in  a  verdict  of  guilty.^^  Then  came 
a  succession  of  appeals,  not  only  to  the  state  Supreme 
Court,  but  to  the  Supreme  Court  of  the  United  States. 
But  both  these  tribunals  sustained  the  verdict  and  the 
governor  refused  to  interfere. 

On  April  10  he  was  hanged  at  the  St.  Quentin  prison. 
He  protested  his  innocence  to  the  last  and  was  one  of  the 
coolest  murderers  who  ever  mounted  the  scaffold.  To  the 
warden  he  said  he  would  waive  the  reading  of  the  warrant 
and  save  him  that  unpleasant  duty.  No  cemetery  or 
crematory  in  San  Francisco  would  accept  the  corpse,  so 
strong  was  the  public  sentiment.  A  Los  Angeles  firm  finally 
took  the  body  and  it  was  cremated  in  that  city. 

THE  TRIAL.^* 

In  the  Superior  Court  of  the  City  and  County, 

San  Francisco,  California,  July,  1895. 

Hon.  Daniel  J.  Muephy,^"^  Judge. 

July  26. 
The  prisoner,  William  Henry   Theodore   Durrant,  having 

12  Edward  F.  Glaser,  p.  673. 

13  During  the  trial  the  Alcazar  Theater  Company  produced  a  play 
called  the  "Criminal  of  the  Century,"  which  was  a  dramatization 
of  the  Durrant  murders.  In  defiance  of  an  order  of  court  prohibiting 
its  production,  and  as  a  result  W.  R.  Daily,  the  manager,  was  sent 
to  jail  for  contempt. 

T-i  Bibliography.  "Report  of  the  trial  of  William  Henry  Theodore 
Durrant,  indicted  for  the  murder  of  Blanche  Lament,  before  the 
Superior  Court  of  the  City  and  County  of  San  Francisco,  including 
a  full  history  of  the  case.  Illustrated  from  numerous  photographs 
in  the  possession  of  the  police  department  of  San  Francisco.  By 
Edgar  D.  Peixotto,  Esq.,  of  coursel  for  the  State.  Detroit:  The 
Collector  Publishing  Company,  1899." 

"The  San  Francisco  Newspapers  of  the  Day." 

15  Murphy,  Daitoel  J.  (1834-1919).  Born  Lowell,  Mass.  Died 
San  Francisco,  Cal. 
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been  indicted  for  the  murder  of  Blanche  Lamont,  was,  on 
May  29,  duly  arraigned  and  pleaded  not  guilty. 

On  July  22  a  motion  for  a  change  of  venue  was  made  which  on 
July  25  was  overruled.  Today  the  empaneling  of  the  jury  was 
begun  and  was  not  concluded  until  August  29,  no  less  than  490 
men  being  summoned  and  examined.  The  following  jurors  were 
finally  accepted  and  sworn:  I.  J.  Truman,  banker;  Thomas  "VV. 
Sieberlich,  merchant;  M.  R.  Dempster,  merchant;  Nathan  Crocker, 
merchant;  Charles  P.  Nathan,  merchant;  H.  J.  Smyth,  capitalist; 
F.  P.  Hooper,  merchant;  L.  Gregoire,  book  seller;  Warren  Button, 
capitalist;  David  Brooks,  stable  keeper;  J.  H,  Babbitt,  carriage 
maker;  S.  E.  Button,  merchant. 

William  S.  Barnes,  District  Attorney,^^  and  Edgar  D. 
Peixotto,^''  for  the  State;  John  H.  Dickinson,^^  Eugene  X. 
Deuprey^^  and  A.  W.  Thompson,-^  for  the  prisoner. 

Mr.  Barnes  made  the  opening  statement  for  the  State.-^ 

16BABNES,  William  S.  (1876-1910).  Born  California;  died  Salada 
Beach,  Cal. 

"Peexotto,  Edgar  Davis.  Born  New  York  1867  of  a  long  line 
of  distinctively  American  ancestors.  The  Peixotto  and  the  Davis 
families,  from  which  he  is  descended  on  the  maternal  side, 
were  among  the  earliest  colonists  of  this  country,  the  Peixottos 
settling  in  Rhode  Island  in  the  seventeenth  century.  Dr.  D.  L.  M. 
Peixotto,  his  grandfather,  was  a  distinguished  New  York  physician, 
a  writer  of  note,  and  dean  of  the  faculty  of  medicine  of  Columbia 
College.  An  uncle,  Benjamin  F.  Peixotto,  was  a  law  partner  of 
Stephen  A.  Douglass.  Practised  in  San  Francisco  for  a  time,  and 
was  Minister  to  Roumania  under  President  Grant;  and  his  father 
was  a  merchant  of  San  Francisco.  He  was  educated  in  public 
schools  and  graduated  Hastings  College  of  Law,  1888.  After  a  year 
in  Europe  he  began  the  practise  in  San  Francisco.  Assist.  Dist. 
Atty.,  1893;  Sheriff's  Atty.,  1899;  Delegate  to  Repub.  Nat.  Con's, 
1896,  1900.     Died  1925. 

18  Dickinson,  John  H.  (1849-1909).  Born,  W.  Virginia.  Admitted 
to  California  bar,  1873.  State  Senator,  1880-1881,  1897-1900.  Colonel 
1st.  Reg.  Nat.  Guard,  1882-1891.  Brigadier-General  1891-1894.  Died 
Healdsburg,  Cal. 

isDettprey,  Eugene  N.  (1848-1903).  Born  in  Louisiana.  Edu- 
cated in  San  Francisco  public  schools  and  admitted  to  bar,  1871. 
Assist.  Dist.  Atty.  1900.     Died  San  Francisco,  Cal. 

20  Thompson,  Abram  Waeben  (1830-1919).  Went  to  California 
1850.    Died  San  Francisco,  Cal. 

21  At  the  close  of  the  opening  statement,  the  court  ordered  that 
the  jury  be  taken  to  view  the  place  and  premises  of  the  crime. 
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THE    WITNESSES    FOR    THE    PEOPLE. 


C.  B.  NoMe:  Blanche  Lament 
was  my  niece  by  marriage.  Saw 
her  dead  body  brought  down 
from  the  belfry  of  the  Emmanuel 
Baptist  Church  and  taken  to  the 
morgue.  She  lived  with  me  since 
the  middle  of  September,  1894. 

Dr.  J.  S.  Barrett:  Am  autopsy 
physician  at  the  morgue  in  this 
city;  made  an  autopsy  upon  the 
body  of  Blanche  Lament  on  14th 
April,  1895.  Found  death  had  re- 
sulted from  asphyxiation  caused 
by  strangulation;  found  the  skin 
over  the  entire  body  discolored 
and  in  process  of  decomposition; 
found  seven  finger-nail  Incisions 
on  the  left  side  of  the  throat  and 
five  on  the  right.  Found  a  con- 
gestion of  the  lungs  and  a  Con- 
gestion of  the  venus  of  the  brain. 
The  means  used  were  the  hands. 

Cross-examined:  From  the 
depth  of  the  nail  incisions,  I 
think  there  was  a  great  struggle; 
cannot  say  whether  they  were  in- 
flicted at  the  same  time;  do  not 
think  a  person  could  strangle 
himself  in  that  manner;  it  was 
the  case  of  a  violent  death 
through  the  act  of  another. 

Oeorge  W.  Russell:  I  made 
measurements  and  prepared  this 
model  of  a  portion  of  the  Em- 
manuel Baptist  Church  which  is 
on  the  easterly  side  of  Bartlett 


street.  You  enter  by  the  front 
entrance  on  Bartlett  street  to 
the  basement  floor,  where  you 
are  in  the  lobby,  which  is  in  the 
rear  of  the  Sunday-school  room. 
The  room  to  the  left  is  the  li- 
brary, with  a  closet  and  a  door 
leading  into  the  closet  on  the 
east  side  thereof,  where  the 
books  were  kept.  A  staircase 
leads  from  this  into  a  lobby  In 
the  rear  of  the  audience  room 
and  auditorium.  A  staircase 
lands  you  on  the  gallery  floor, 
which  is  on  a  level  with  the 
first  floor  of  the  belfry.  Easterly 
from  the  lobby  the  first  door  to 
the  left  opens  into  a  class  room 
out  of  which  there  are  double 
doors  leading  into  the  Sunday- 
school  room.  There  is  another 
class-room  to  the  right  with  dou- 
ble doors.  At  the  northerly  end 
of  the  Sunday-school  room  is  a 
platform  where  the  piano  stands. 
E.  L.  Oibson:  Am  a  detective; 
made  a  search  of  the  church  and 
premises  on  April  13  between  10 
and  12;  all  except  the  belfry; 
could  not  get  in  there  as  there 
was  no  handle  upon  the  door; 
the  lock  was  mutilated.  April 
14  Police  Officer  Reihl  and  Mr. 
Sademan,  the  janitor,  and  myself 
broke  the  door  open.  Saw  the 
body  lying  on  the  top  landing  in 


George  W.  Russell  was  designated  to  point  out  without  comment, 
the  various  points  in  and  about  Emanuel  Baptist  Church  that  would 
in  the  course  of  the  trial,  be  described  and  referred  to  in  the  testi- 
mony. The  judge  of  the  court,  the  prisoner,  the  counsel,  the  short- 
hand reporter  and' the  jury,  in  the  custody  of  the  deputy  sheriffs, 
made  an  inspection  of  the  entire  premises  of  Emanual  Baptist 
Church  and  after  the  inspection  were  returned  to  court  and  dis- 
missed for  the  day. 
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the  comer.  The  body  was  nude. 
The  feet  were  close  together,  the 
hands  folded  across  the  breast. 
The  coroner  took  charge  of  the 
body.  It  was  carried  down  in  a 
sheet.  I  saw  no  marks  on  it 
except  around  the  throat — black 
marks.  The  body  was  white  like 
a  piece  of  marble. 

Cross-examined, :  Never  said  to 
any  one  that  there  were  foot- 
prints on  the  stairs  or  in  the 
belfry. 

A.  B.  Reihl:  Am  a  police  of- 
jftcer.  On  14  April  with  Detec- 
tive Gibson  was  in  Emmanuel 
Church  about  9:30  a.  m.  Went 
directly  to  the  belfry  door,  found 
it  locked.  The  knob  was  taken 
off.  The  body  we  found  was 
perfectly  nude. 

Cross-examined :  We  saw  blood- 
stains on  the  floor  and  on  the 
stairway  about  half  way  up  to 
the  belfry.  There  was  dust  on 
the  first  floor  room  of  the  belfry 
and  on  the  stairway — you  could 
have  seen  a  footprint  on  the  step. 
On  the  last  three  steps  of  the 
last  stairway  in  the  upper  part 
of  the  belfry  saw  footprints. 
That  was  the  only  place  I  noticed 
them. 

James  F.  Hallet:  Am  a  deputy 
coroner  of  this  city.  Arrived  at 
the  church  at  about  11  on  April 
14.  Found  the  body  of  a  nude 
woman  lying  in  the  corner  of  the 
belfry.     Took  it  to  the  morgue. 

T.  J.  Caiman:  Am  a  police  of- 
ficer; was  detailed  to  search  Em- 
manuel Church.  Found  two 
knobs  in  the  opening  under  the 
belfry  floor. 

Cross-examined:  The  casing 
of  the  door  showed  marks  as  if 
they  had  been  made  by  a  hatchet 
or  a  chisel  in  an  effort  to  pry  the 
door  open.  A  chisel  was  brought 
which  fitted  to  the  marks  upon 


the  door.  It  was  from  the  pas- 
tor's study  from  a  tool  box  there. 

Starr  Dare:  Was  in  Emman- 
uel Church  on  April  14,  1895, 
searching  for  different  articles  in 
the  belfry.  Found  this  waist  or 
basque  in  the  top  of  the  belfry 
on  that  day.  The  skirt  now 
shown  me  found  in  the  south- 
east corner  of  the  belfry  among 
the  rafters.  The  basque  was  torn 
at  the  throat  and  there  was  also 
a  tear  in  the  skirt.  The  corsets 
shown  me  were  found  by  me  in 
the  belfry  below  the  top  plat- 
form; also  the  corset-cover  and 
underclothing  now  shown  me. 
The  hatchet  shown  me  was  taken 
from  the  beam  near  the  roof  over 
the  belfry,  at  the  same  time. 

E.  L.  Samps:  Am  a  special  of- 
ficer. On  14  April,  1895,  assisted 
in  the  search  for  clothing  with 
oth%r  officers.  Found  a  left-hand 
lady's  glove  on  the  top  platform 
of  the  belfry.  I  also  found  a 
stocking  on  the  top  platform, 
shoved  down  beneath  the  floor 
and  a  piece  of  underwear  on  one 
of  the  top  beams  between  the 
wall  and  the  beam. 

E.  V.  Herve:  Am  a  police  of- 
ficer. The  books  and  strap  now 
shown  me  were  found  by  me  at 
Emmanuel  Church  among  the 
joists  of  the  ceiling,  opposite  that 
corner  in  which  the  belfry  is. 
They  were  strapped  tight. 

J.  J.  McOreevy :  The  hat  shown 
me  I  found  on  April  16  under- 
neath the  first  floor  of  the  belfry 
of  the  church.  The  shoes  shown 
me  I  found  in  the  roof  of  the 
ceiling  just  above  the  audito- 
rium. 

Mrs.  Tryphena  C.  NoMe:  Re- 
side at  209  21st  street.  Knew 
Blanche  Lamont;  she  was  my  sis- 
ter's child  and  was  living  with 
me  on  April  3  since  the  middle 
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of  September,  when  she  came 
from  Dillon,  Montana,  for  her 
health  and  attended  the  Boys' 
High  School  and  just  started  to 
attend  the  lectures  at  the  Normal 
School  on  Powell.  Known  the 
defendant  for  about  three  years. 
Am  a  member  of  the  Emmanuel 
Baptist  Church.  First  met  de- 
fendant at  the  church.  Saw 
Blanche  Lamont  alive  on  the 
morning  of  the  3rd  April  at  8 
when  she  was  starting  off  for 
school.  She  wore  the  black  dress 
and  the  large  felt  hat  and  had 
her  books,  strap  and  clothing 
which  have  been  produced  here. 
The  plain  gold  ring  with  dia- 
mond chips,  now  shown  me  be- 
longed to  Maud  Lamont,  also  a 
ring  with  a  stone  shown  me  and 
a  plain  gold  ring;  all  these  rings 
were  worn  by  Blanche  Lamont 
on  3rd  day  of  April.  Saw  de- 
fendant about  half -past  7  the  eve- 
ning of  April  3  in  the  Sunday- 
School  room  after  prayer-meet- 
ing had  begun.  Went  to  find  my 
husband  to  tell  him  to  see  what 
had  happened  to  Blanche  as  she 
had  not  returned.  Defendant  sat 
directly  in  front  of  me;  asked 
me  if  Blanche  was  coming  to 
prayer-meeting.  Said  that  he 
rode  down  town  with  her  in  the 
morning  on  her  way  to  school: 
that  she  asked  him  for  a  book, 
"The  Newcomes,"  that  he  had 
promised  to  bring  it  to  prayer- 
meeting,  but  had  forgotten  it  and 
to  tell  her  he  would  bring  it  on 
Sunday.  I  did  not  inform  him 
that  Blanche  had  not  come  home. 
I  wanted  to  tell  everybody  in  the 
church,  but  Maud  said,  "No,  prob- 
ably she  is  hurt  and  if  you  tell 
everybody  you  will  have  to  con- 
tradict it."  Before  the  body  was 
found  defendant  called  with  Dr. 
Vogel  at  our  house,  afterwards 


also  with  Clarence  Wolf  and  Dr. 
Vogel  and  said  he  would  go  with 
Dr.  Vogel  and  Clarence  Wolf  to 
look  for  Blanche.  On  13th  of 
April  the  postman  brought  a 
package  addressed  to  me  and  we 
found  wrapped  up  in  a  piece  of 
paper  which  had  been  torn  from 
the  Examiner,  those  rings. 

Cross-examined:  Blanche  had 
very  few  callers;  only  remember 
one.  Defendant  was  an  active 
participant  at  the  various  meet- 
ings of  the  church  and  at  the 
socials.  He  was  never  a  visitor 
at  my  house;  only  know  of  three 
times  when  I  saw  him  there; 
first  was  when  he  came  to  the 
door  with  Blanche  when  they  had 
been  out  to  the  park  for  a  walk. 
Next  time  was  when  he  called 
with  his  sister  to  ask  if  Blanche 
could  go  with  them  to  a  concert 
at  the  Methodist  church.  Was 
there  fifteen  or  twenty  minutes 
while  she  was  getting  ready.  On 
8th  of  April  when  he  came  with 
Dr.  Vogel  Maud  and  my  husband 
were  present;  they  remained 
about  half  an  hour.  Defendant 
said,  when  he  went  to  leave,  that 
Blanche  was  such  a  good  girl 
that  she  believed  every  one  to 
be  as  good  as  she  was — she  did 
not  believe  any  evil  in  anyone 
and  in  that  way  she  might  have 
been  carried  off  or  entrapped  in 
some  way  so  she  couldn't  get 
home.  His  actions  or  conduct 
that  evening  did  not  attract  my 
attention,  nor  his  language  or 
the  circumstances  or  conditions 
or  the  manner  in  which  he  spoke. 
Remember  he  said  to  Maud,  "If 
you  want  a  friend  come  to  the 
Emmanuel  Church." 

Maud  Lamont:  Blanche  La- 
mont was  my  sister;  she  was 
born  in  Rockford,  111.  Just  be- 
fore coming  to  San  Francisco  we 
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lived  in  Dillon,  Montana,  with 
our  parents.  Have  one  brother 
and  two  sisters  still  surviving. 
We  lived  at  209  21st  street  with 
our  uncle  and  aunt,  Mr.  and  Mrs. 
Noble.  She  was  21,  I  am  20. 
The  small  ring  with  the  diamond 
chips  is  my  ring;  I  gave  it  to 
Blanche  to  wear.  I  attended  the 
Emmanuel  Church — the  services 
and  the  Sunday  School  and  so- 
cials. Blanche  was  also  a  mem- 
ber and  attendant.  Have  been 
in  company  with  Blanche  and 
defendant  quite  frequently. 
George  King  has  accompanied  my 
sister,  defendant  and  myself 
home  from  church  quite  frequent- 
ly. Recognize  the  hat  and  cloth- 
ing which  has  been  introduced 
in  evidence  as  that  of  my  sister, 
worn  by  her  on  April  3.  The 
book  shown  me,  "The  Newcomes" 
the  defendant  brought  me  on 
Friday  morning  after  the  3rd 
April;  told  me  Blanche  had  asked 
him  for  it  and  that  he  said  he 
would  bring  it  to  the  house.  We 
conversed  at  the  door.  I  did  not 
tell  him  that  Blanche  was  miss- 
ing. He  asked  if  Blanche  was 
at  home.  I  told  him  that  she 
had  to  leave  home  at  half  past 
eight  and  it  was  then  a  quarter 
to  nine.  As  a  matter  of  fact 
she  was  not  at  home  and  had  not 
been  since  Wednesday,  April  3rd. 
My  sister  and  I  occupied  the 
same  room  and  the  same  bed. 
She  weighed  120  pounds.  The 
articles  of  clothing  introduced  In 
evidence  she  wore  when  she  left 
the  house  on  the  morning  of  3rd 
of  April. 

Cross-examined:  Defendant 
took  an  active  part  in  all  the 
church  affairs,  at  the  services 
and  at  the  socials  and  assisted 
in  the  management;  also  assisted 
as   usher  at  the  services.     My 


sister  commenced  to  take  music 
lessons  after  Christmas.  I  al- 
ways accompanied  my  sister  to 
church  or  anywhere  like  that 
that  she  went.  She  belonged  to 
the  Grace  orchestra  which  was 
connected  with  the  Methodist 
Church  on  21st  street. 

Henry  Jacol)  Shellmont:  Am  a 
conductor  of  the  Sutter  street 
railway,  Larkin  street  branch. 
Kjiew  Blanche  Lamont  by  sight. 
Between  3rd  March  and  3rd  April 
she  rode  on  my  car  not  less  than 
fifteen  times.  She  boarded  the 
car  at  Mission  and  Ninth  and  left 
it  at  Sutter  and  Polk  the  morn- 
ing of  3rd  of  April.  She  boarded 
my  car  at  9th  and  Mission  at 
8:42  and  left  it  at  Polk  and  Sut- 
ter at  8:52.  A  young  man  was 
with  her  I  had  never  seen  be- 
fore, the  defendant  in  this  case, 
when  she  boarded  the  car  that 
morning.  Was  surprised  to  see 
her  accompanied  by  a  young  man 
whom  I  had  never  seen  before. 
Did  not  know  her  name  at  that 
time,  but  subsequently  learned 
that  it  was  Blanche  Lamont. 
After  the  car  stopped  she  started 
towards  the  rear  platform,  the 
young  man  took  her  by  the  right 
arm  and  said  something  to  her  as 
if  he  intended  her  to  take  a  seat 
on  the  dummy.  She  hesitated 
for  a  moment  and  accompanied 
him  to  the  dummy  and  occupied 
a  seat  on  the  right  side,  from 
9th  and  Mission  to  Sutter.  He 
was  fooling  with  her  gloves 
which  she  had  removed — a  dark 
pair  of  gloves  and  he  seemed  to 
be  talking  very  sweetly  with  her. 
At  Geary  street  I  came  out  to 
give  transfers  to  Sutter  street 
and  I  gave  him  two  transfers. 

Cross-examined:  Think  Miss 
Lamont  rode  on  my  car  not  less 
than  three  times  that  week;  paid 


WILLIAM  HENRY  THEODORE  DURRANT.    647 


no  special  attention,  simply  re- 
member her  as  a  passenger.  First 
learned  her  name  when  I  saw 
her  picture  in  the  papers  about 
the  15th  of  last  April,  in  the 
Chronicle.  In  order  to  satisfy 
myself,  went  to  the  City  Hall 
and  asked  for  permission  to  see 
Mr,  Durrant.  I  identified  him 
without  difficulty. 

Herman  J.  Schlageter:  Am  a 
medical  student  at  the  Cooper 
Medical  College.  Know  defend- 
ant, was  in  the  same  class  with 
him.  On  the  morning  of  April 
3rd  I  saw  him  get  on  the  car  at 
the  corner  of  Mission  and  9th 
street,  a  Larkin  car.  He  was 
with  a  young  lady.  I  did  not 
notice  the  defendant  and  the 
young  lady,  particularly.  After- 
wards, about  three  or  four  days, 
had  a  conversation  with  defend- 
ant on  a  Polk  street  car  when 
we  were  going  home  from  col- 
lege. He  asked  me  if  I  remem- 
bered seeing  him  get  on  a  car 
with  a  young  lady  the  other 
morning;  I  said  I  did  and  he  told 
me  she  had  disappeared.  He 
said  he  thought  she  had  been  in- 
duced into  a  house  of  ill-fame; 
that  she  was  a  very  innocent 
young  lady  and  he  thought  she 
could  easily  be  led. 

/Sf.  W.  Eorton:  Am  a  newspa- 
per reporter  with  the  Evening 
Post.  Had  a  conversation  with 
defendant  the  night  of  his  ar- 
rest. He  stated  he  met  Miss  La- 
mont  in  the  Mission,  and  he  got 
on  the  car  with  her  and  rode 
down  to  9th  and  Mission  and 
from  there  he  got  on  a  Larkin 
street  car  and  rode  out  to  Sutter 
and  Polk  and  that  there  he  took 
a  Sutter  street  car  coming  west 
and  she  took  a  Sutter  street  car 
going  east. 

Minnie  Bell  Edwards:    Was  a 


student  at  the  Normal  school. 
Knew  Blanche  Lament;  saw  her 
at  the  Normal  school  on  3rd  of 
April,  1895,  between  2  and  3  at 
the  cooking  class.  She  walked 
with  me  out  of  the  Normal  school 
towards  Clay  street.  Saw  Dur- 
rant that  afternoon  at  the  corner 
of  Clay  and  Powell.  He  raised 
his  hat  to  Miss  Lament  and  as  I 
stepped  on  the  car  he  and  Miss 
Lament  got  on  the  east  side  of 
the  dummy.  I  went  inside  the 
car  and  she  and  defendant  went 
on  the  outside  of  the  east  side 
of  the  dummy.  Miss  Lament  sat 
nearest  the  car  on  the  dummy 
and  defendant  next  to  her.  I 
went  to  Market  street.  When  she 
came  out  of  the  school  she  had 
her  school  books  with  her.  This 
outer  garment  she  wore  that  day. 
He  wore  a  very  large,  soft  hat. 

Cross-examined:  I  did  not  no- 
tice where  they  got  off  the  car. 
I  had  never  seen  him  before. 
The  next  time  I  saw  him  was  at 
the  office  of  the  chief  of  police, 
twelve  days  after  the  occurrence. 
I  had  seen  a  picture  of  him  pub- 
lished in  the  newspaper.  He  was 
dressed  in  an  ordinary  citizen's 
suit  with  a  hat  on. 

Cross-examined:  In  the  Chief 
of  Police's  office  I  recognized  Dur- 
rant as  having  been  on  the  car 
with  Miss  Lamont  on  April  3rd. 
The  chief  asked  him  if  he  had 
anything  to  say  and  he  said,  "I 
have  to  say,  I  was  not." 

Miss  Alice  Dorgan:  I  attended 
a  lesson  in  cookery  in  the  Nor- 
mal School  between  2  and  3, 
April  3rd,  1895,  and  saw  Blanche 
Lamont  there.  Went  out  from 
the  building  walking  toward 
Market  street  on  the  easterly  side 
of  Powell  street  in  company  with 
Miss  Lanigan.  At  the  corner  of 
California    and    Powell    noticed 
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Miss  Lamont  on  a  car  with  a 
young  man;  she  was  on  the  dum- 
my and  the  car  was  going  to- 
wards Market  street.  The  young 
man  was  Theodore  Durrant.  She 
was  dressed  in  the  skirt  and  hat 
now  shown  me. 

Cross-exaviined:  Had  never 
seen  defendant  prior  to  that  time. 
At  the  city  hall  15th  April  was 
taken  to  see  if  I  could  identify 
him.  Had  seen  a  picture  of  him 
in  the  Chronicle  and  I  had 
learned  from  the  papers  of  Miss 
Lamont's  disappearance.  First 
saw  the  couple  and  called  Miss 
Lanigan's  attention. 

Miss  May  Lanigan :  Alice 
Pleasant,  now  Mrs.  George  Dor- 
gan,  also  Minnie  Bell  Edwards 
were  students  with  me  at  the 
Normal  School.  Knew  Miss 
Blanche  Lamont  by  sight  at  the 
said  Normal  School.  On  3rd  April 
left  school  in  the  afternoon  about 
five  minutes  after  3  in  the  com- 
pany with  Mrs.  Dorgan.  Saw 
Blanche  Lamont  on  a  Powell 
street  car  in  company  with  de- 
fendant. They  were  sitting  on 
the  easterly  side  of  the  dummy. 
My  attention  was  directed  to- 
wards them  by  Miss  Pleasant. 
Miss  Lamont  was  smiling  and 
Mr.  Durrant  was  looking  at  a 
book  which  he  held,  which  was 
open.  Blanche  Lamont  was 
dressed  in  the  basque  and  skirt 
shown  me.  The  hat  shown  me 
is  the  same  she  had  on.  Durrant 
had  on  dark  clothes  and  a  soft 
hat.  The  hat  shown  me  looks 
like  the  hat. 

Gross-examined :  His  long  hair 
attracted  my  attention  at  that 
time;  he  did  not  have  much  of  a 
moustache.  It  struck  me  as  un- 
usual to  see  a  gentleman  with 
such  long  hair.  I  watched  them 
closely  until  they  disappeared. 


May  Yogel:  The  Normal 
School  is  across  the  street  just 
opposite  our  housa  Saw  defend- 
ant at  seven  minutes  past  two 
on  April  3rd,  first  on  the  corner 
opposite  our  window,  then  he 
went  up  to  the  school  door  and 
then  he  went  down.  I  saw  him 
walk  up  and  down  and  then 
stand  about  five  minutes  leaning 
on  the  post;  then  he  commenced 
going  to  v/alk  up  and  down,  and 
then  he  stand  in  the  same  place 
over  a  quarter  of  an  hour,  and 
then  he  was  commencing  to  go 
up  and  down  again,  and  then  he 
was  standing  in  the  same  place 
again  where  he  stand  before 
when  I  first  saw  him  and  then 
I  got  a  better  look.  He  was 
standing  so  long  till  the  school 
went  out  and  I  seen  two  girls 
coming  do^vn  from  up  stairs. 
They  went  down  to  the  corner 
of  Clay  and  Powell.  He  turned 
around  and  then  commenced  to 
run  and  I  went  quick  to  my  other 
window.  I  saw  him  stop  behind 
those  two  girls  and  raise  his  hat. 
One  went  into  the  car  and  the 
other  girl  Avent  up  there  on  the 
dummy  and  he  jumped  on,  sit- 
ting next  to  her.  Then  the  car 
went  towards  Market  street  and 
the  last  I  saw  he  was  sitting 
on  the  dummy  on  the  side  toward 
the  Normal  School  with  the 
young  lady.  Was  looking  at  him 
with  my  own  eyes,  and  I  see  it 
just  as  well,  good  enough.  Any- 
how I  tried  my  opera  glasses. 

Cross-examined:  I  read  very 
seldom,  have  no  time.  I  do  my 
own  work  and  mind  my  own 
business.  During  all  the  time 
since  April  my  husband  don't 
allow  me  to  read  anything.  I  tell 
you  why?  A  lady  she  told  me 
if  I  see  the  picture  in  the  paper 
for  the  first  time.    I  say  no,  and 
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then  I  was  looking  for  that  paper 
and  I  see  it.  I  told  right  away 
that  is  the  same  man  what  I  see 
and  that  upset  me.  Many  bad 
nights  I  had  since  that  time  that 
I  see  that  paper.  This  is  the 
reason  why  my  husband  don't 
allow  me  to  read  it;  he  hide  the 
paper.  First  saw  the  picture 
about  fourteen  days  after  3rd 
April.  I  can't  tell  whether  it  was 
in  the  Call  or  Chronicle  or  Ex- 
aminer. Recognized  him  at  once 
from  the  picture.  I  tell  it  to  a 
lady  that  lived  in  the  second 
house  from  our  house,  Mrs.  Not- 
ting.  I  told  Mrs.  Schmidt,  up- 
stairs, there  was  Mrs.  Cain  pres- 
ent. I  talked  to  my  husband;  I 
told  him  the  first  night  that  I 
see  the  man  when  he  was  coming 
home  late  in  the  evening  when 
we  get  our  supper,  and  then  he 
took  the  picture.  It  upset  me 
and  then  I  can't  do  nothing.  I 
sleep  not,  then  he  burned  it  up 
and  I  never  saw  any  picture  after 
that.  My  husband  owns  two 
routes  in  the  Guide  Publishing 
Company.  I  have  no  family  ex- 
cept my  husband.  I  live  in  a 
very  little  house  on  the  lower 
floor.  I  was  watching  carefully 
because  there  was  a  robbery  done 
a  day  or  two  before — only  a 
couple  of  houses  from  our  house. 
I  had  some  money  in  the  house 
and  was  afraid.  Then  that 
money  was  not  all  ours;  that  be- 
longed three  hundred  to  another 
gentleman  what  he  gave  it  to  me 
for  safe  keeping.  I  watch  that 
man;  he  was  too  long  on  the 
street;  he  walked  up  and  down 
between  those  places  may  be  a 
quarter  of  an  hour.  He  was 
dressed  in  a  dark  suit,  a  cut- 
away suit,  and  a  large  soft  hat 
and  lighter  pants.  His  hat  was 
crushed  a  little  inside.     He  had 


a  kind  of  reddish  brown  mous- 
tache. I  never  wear  glasses  and 
never  have  worn  any  in  my  life. 
My  age  is  forty-four  years.  There 
were  no  other  girls  coming  from 
the  school  that  got  on  this  car; 
only  the  two  that  came  from 
the  door  that  went  down  the 
street.  Mr.  Seymour  ordered  me 
to  be  in  court  the  26th.  I  went 
with  Mrs.  Schmidt  and  Mr.  Sey- 
mour sat  us  right  in  front  on 
the  first  benches  and  then  that 
gentleman  was  coming  in  with 
some  other  gentlemen  and  then 
I  jump  up  and  says,  "Mrs.  Smidt, 
that  is  the  man  what  I  see." 
That  was  the  second  time  what 
I  see  him  and  now  I  see  him 
now  for  the  third  time. 

Steioart  Merrill:  I  took  photo- 
graphs of  the  cars  passing  at  the 
intersection  of  Powell  and  Cali- 
fornia streets.  (Three,  showing 
the  cars  passing  over  the  hill  at 
California  and  Powell  streets, 
taken  from  the  position  testified 
to  by  the  witness  and  showing 
passengers  on  the  car.) 

Mrs.  Elizabeth  D.  Crossett: 
Have  known  Theo.  Durrant  four 
years.  Saw  him  on  the  after- 
noon 3rd  April  on  a  Valencia 
street  car.  Was  sitting  on  the 
right-hand  side  of  the  car  within 
one  of  the  windows,  going  to- 
wards 25th  and  he  was  on  the 
left-hand  side  of  the  dummy  in 
company  with  a  young  lady. 
Don't  know  how  the  young  lady 
was  dressed.  She  wore  a  broad- 
brimmed  hat,  light,  very  light. 
a  dirty  color,  with  large  bows 
and  feathers  in  the  front.  Do 
not  recognize  the  hat  shown.  I 
boarded  the  Valencia  car  at 
Haight  street  and  Valencia;  no- 
ticed defendant  and  the  young 
lady.  They  left  the  car  at  22nd 
and  Valencia.    Observed  defend- 
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ant  as  closely  as  I  possibly  could, 
as  he  was  sitting  on  the  left- 
hand  side  of  the  dumm>.  When 
they  left  the  car  they  went  in 
the  direction  of  Bartlett.  The 
young  lady  was  tall  and  slender; 
should  think  a  little  taller  than 
Theodore.  I  fix  the  date  as  April 
3rd  from  the  fact  that  I  was  in- 
vited to  my  granddaughter's, 
Mrs.  Clancy  McKee's,  to  lunch. 
I  was  invited  to  go  to  Alameda 
on  the  4th.  They  were  in  con- 
versation like  any  other  gentle- 
man and  lady. 

Cross-examined:  I  had  no 
time-piece  with  me.  Was  at  this 
time  in  about  the  same  state  of 
health  as  I  am  now.  I  sat  on 
the  inside,  the  right-hand  side  as 
you  go  in  the  car — the  west  side. 
The  person  whom  I  claim  to  be 
Durrant  sat  on  the  east  side,  on 
the  dummy;  his  back  was  to- 
wards me;  the  back  of  his  head 
was  towards  me.  Don't  know 
how  many  persons  were  inside 
the  car;  can  not  describe  any  of 
them.  Don't  know  who  the  con- 
ductor was.  Have  seen  Durrant 
two  or  three  times  at  my  son's, 
Mr.  James  F.  Crossett's.  I  have 
spoken  to  him  and  he  to  me. 
Saw  no  one  on  that  entire  trip 
that  I  knew  nor  that  I  could 
identify.  I  have  no  recollection 
of  any  person  that  I  saw  on  that 
day  outside  of  the  family;  can- 
not recall  anyone  that  I  saw  yes- 
terday outside  of  my  family. 
Have  read  the  paper  since  the 
3rd  April  upon  this  subject  and 
have  seen  illustrations.  Can't 
tell  any  time  when  I  have  been 
mistaken  in  the  appearance  of 
persons — very  seldom.  Have 
years  ago  been  addressed  by 
strangers  by  some  other  name, 
the  persons  taking  me  to  be  a 
friend  of  theirs  and  discovering 


their  mistake.  Have  been  in 
very  ill  health  for  several  years, 
and  am  now.  Am  71  years  of 
age;  have  lung  difficulty  and 
heart  disease.  Was  not  sick  that 
day  or  the  next. 

Martin  Quinlan:  Am  acquaint- 
ed with  the  neighborhood  of  the 
Emmanuel  Church  and  21st  and 
22nd  streets.  Am  an  attorney- 
at-law.  Was  on  the  corner  of 
22nd  and  Bartlett  streets  to- 
wards the  end  of  the  afternoon 
of  April  3rd.  Took  a  car  at 
the  corner  of  City  Hall  Avenue — 
a  Valencia  street  car — a  few 
minutes  before  4  to  go  to  the 
corner  of  22nd  and  Mission.  Had 
an  appointment  at  a  saloon  with 
David  Clarke  at  4.  Rode  to  the 
comer  of  Valencia  and  22nd  and 
got  off  there.  Walked  down  22nd 
street  on  the  right-hand  side  go- 
ing down  from  Valencia.  I 
walked  very  slowly  —  stopped 
once  or  twice.  They  were  put- 
ting in  a  new  track  there — elec- 
tric wires — and  putting  in  a  new 
road,  so  I  was  observing  the 
streets.  When  I  was  on  the 
south  side  from  Valencia  to  Mis- 
sion I  saw  a  couple  going  up 
this  way — a  young  man  and  a 
lady.  Just  as  I  crossed  Bartlett 
street  they  crossed  22nd  street; 
I  stopped  a  little  to  let  them 
pass.  Had  a  good  view  of  them; 
they  were  engaged  in  conversa- 
tion. I  can  identify  this  young 
man.  It  was  Mr.  Durrant  there; 
had  seen  him  previous  to  this; 
cannot  designate  any  place,  but  I 
have  seen  him  in  the  neighbor- 
hood. His  face  was  very  famil- 
iar to  me.  Did  not  know  him  by 
name;  knew  he  belonged  in  that 
neighborhood,  having  seen  him 
around  there  on  several  occa- 
sions. Have  lived  in  the  neigh- 
borhood   ten    years    and    seen 
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everybody  that  belongs  around 
there.  Stood  on  the  comer  per- 
haps a  minute,  at  last  I  lost 
sight  of  them.  I  noticed  the 
package  of  books  the  young  lady 
carried.  It  was  not  done  up  In 
paper;  it  was  apparently  tied 
with  a  string  or  strap,  carried 
loosely  in  the  girl's  hand;  but  It 
was  not  a  bundle  in  a  paper. 
The  young  lady  wore  a  dark 
dress  all  of  the  same  material; 
she  had  no  coat.  The  hat  was 
a  large  hat  trimmed  with  some 
kind  of  ribbon,  bows  or  some- 
thing. I  should  say  that  the  hat 
is  very  similar  to  this.  (The 
witness  was  severely  cross-ex- 
amined on  every  detail  of  his 
life  and  the  doings  of  the  day  as 
to  which  he  testified  and  his 
methods  and  movements  of  other 
days.)  I  first  spoke  of  my  testi- 
mony to  Detective  Anthony  two 
or  three  days  after  the  arrest.  I 
told  him  I  recalled  the  circum- 
stance of  the  defendant's  pass- 
ing me;  if  I  could  fix  the  day 
and  it  fell  on  the  day  on  which 
this  girl  was  murdered,  then  I 
would  be  a  witness.  I  subse- 
quently was  able  to  fix  the  day. 

David  Clarke:  Am  a  laborer. 
Made  an  appointment  with  Mr. 
Quinlan  at  4  o'clock,  April  3rd 
at  22nd  and  Mission  at  the  sa- 
loon; went  there  about  half-past 
three.  Waited  for  Mr.  Quinlan 
about  three-quarters  of  an  hour, 
when  he  came. 

Mrs.  Caroline  Leake:  Em- 
manuel Church  is  diagonally 
across  from  my  house,  124  Bart- 
lett  street;  have  been  a  member 
of  it  for  15  or  16  years,  I  attend 
the  church  twice  a  day  on  Sun- 
day and  Sunday  school  and 
Wednesday  evening  prayer-meet- 
ing. Known  Durrant  four  years; 
have    seen    him    generally    at 


church.  Saw  him  on  the  after- 
noon of  April  3rd  between  four 
and  half-past.  Was  looking  for 
my  daughter  who  had  come  to 
town  and  gone  shopping  and  said 
she  would  be  back  early.  I  was 
worried  at  her  delay.  Just  before 
I  saw  the  couple  I  had  looked  at 
my  clock  and  it  was  17  minutes 
after  four.  Looking  out  of  my 
window  I  saw  a  young  lady  and 
gentleman  coming  up  just  before 
they  had  got  to  the  gate.  I  saw 
it  was  Mr.  Durrant.  They 
passed  in  front  of  the  church 
and  went  in  the  side  gate  near 
23rd  street.  The  young  lady  was 
nearer  to  me;  she  was  on  the 
outside  and  Mr.  Durrant  was  on 
the  inside  nearest  the  building 
line.  Her  face  was  turned  to- 
wards him  and  his  face  was 
turned  towards  her;  they  were 
talking.  They  were  apparently 
coming  from  22nd  and  go- 
ing towards  23rd.  The  young 
lady  was  dressed  in  a  dark  dress 
and  rather  light  hat,  quite  large. 
This  is  similar  to  the  one  she 
wore;  the  hat  bears  resemblance 
to  the  one  the  young  lady  wore. 
I  lost  sight  of  them  when  they 
went  into  the  church  gate  near 
23rd  street.  I  cannot  state  who 
the  young  lady  was;  thought  it 
was  either  Blanche  Lamont  or 
Miss  Turner;  they  were  both  the 
tallest  girls  that  were  in  the 
church  so  I  judged  from  that 
that  it  was  either  one  or  the 
other.  I  could  not  see  her  face 
because  it  was  turned  toward 
him  talking  to  him.  I  did  not 
see  Theodore  Durrant  again  that 
day. 

Cross-examined:  Did  not  see 
what  his  dress  was;  did  not  pay 
any  attention,  nothing  more  than 
just  casual  look;  knew  he  had  a 
large  hat,  that  was  all.  Have  met 
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Mr.  Durrant  on  several  occasions 
at  the  church.  Never  spoke  of 
my  eyesight  being  poor  in  my 
life.  Did  not  communicate  that 
I  had  seen  anybody  whom  I 
said  was  Durrant  to  anybody  in 
April  or  May.  I  did  say  to  one  or 
two  people  that  I  "supposed." 
Told  Mrs.  Henry  I  supposed  I 
had  seen  him;  could  not  say 
whom  else;  only  spoke  to  one 
or  two  about  it;  think  I  told  my 
daughter,  that  is  all;  don't  think 
I  did  until  after  I  was  subpce- 
naed.  Told  Mrs.  Henry.  I  didn't 
tell  her  who,  because  I  didn't 
want  to  get  mixed  up  in  this 
affair  at  all.  Told  her  it  was  a 
supposition. 

To  Mr.  Barnes:  I  stated  to 
Mrs.  Henry  that  I  supposed  I  had 
seen  the  one  because  I  didn't 
want  to  be  brought  into  this  trou- 
ble at  the  time;  I  was  not  ready 
to  be  a  witness  here. 

Ed7ia  Lucille  Turner:  I  have 
known  defendant  more  than  a 
year.  Am  a  member  of  Emman- 
uel Church  and  attend  the  serv- 
ices at  the  church,  the  Sunday 
School  and  the  prayer-meetings 
and  Society  of  Christian  En- 
deavor. Durrant  was  a  member 
also;  think  he  was  secretary. 
Was  not  with  him  at  any  time 
on  April  3rd  nor  at  the  Emman- 
uel Church  at  all  on  that  day. 

George  R.  King:  Was  a  wit- 
ness at  the  inquest  and  the  pre- 
liminary examination.  Am  a 
member  of  Emmanuel  Church 
and  was  the  organist  in  April. 
Durrant  was  the  assistant  super- 
intendent of  the  Sunday  School. 
We  were  very  friendly  before  his 
arrest.  I  saw  him  several  times 
a  week;  visited  at  his  house  and 
he  at  mine.  His  parents  ^asited 
our  house.  I  am  19  and  am  work- 


ing for  Wilder  &  Co.  Their  busi- 
ness is  advertising.  On  3rd  of 
April  was  a  student  at  the  Boys' 
High  School  then.  Knew  Blanche 
Lament  and  Maud  Lament. 
About  5  in  the  afternoon  of  April 
3rd  I  was  in  the  Emmanuel 
Church.  The  church  was  closed, 
I  entered  by  the  front  door,  using 
my  own  key;  have  no  key  to  the 
side  door;  the  janitor,  the  Presi- 
dent of  the  Ladies'  Aid  Society 
and  Mr.  Durrant  had.  Both  Mr. 
Durrant  and  myself  had  keys  to 
the  library  room.  The  door  was 
wide  open  when  I  entered  the 
church.  No  one  else  beside  us 
had  a  key.  Mr.  Durrant  gave 
me  a  key  afte'*  we  got  the  lock 
on  the  same  afternoon.  When 
I  went  to  the  church  that  after- 
noon the  first  thing  I  did  was  to 
go  to  the  library  to  see  if  the 
gas  that  I  smelt  so  strong  was 
coming  from  there.  I  smelt  the 
gas  all  over;  tested  it  with  a 
match  around  the  joints;  had  to 
pass  through  the  original  library 
to  get  there.  Did  not  notice  any- 
thing at  the  time.  When  I  went 
out  of  the  door  I  closed  it  and 
went  into  the  main  Sunday 
School  room.  I  sat  down  and 
commenced  to  play  on  the  piano 
— I  played  two  or  three  minutes 
— ^when  Durrant  came  through 
the  folding  doors  in  the  rear  as 
if  he  had  come  from  that  direc- 
tion and  stood  there  a  moment 
and  looked  at  me.  He  stood  in 
the  space  a  moment  and  then 
passed  through.  I  asked  him 
what  was  the  matter  because  of 
his  pale  condition.  He  had  his 
coat  off  and  his  hat  off  and  his 
hair  was  somewhat  dishevelled. 
I  stopped  playing  then;  believe 
I  remained  on  my  seat.  He  told 
me  he  had  been  fixing  the  gas 


WILLIA3I  HENRY  THEODORE  DURRANT.    653 


above  the  auditorium  upstairs 
and  had  been  overcome  by  it  to 
such  a  degree  that  he  could  hard- 
ly descend  the  ladder,  Ke  seemed 
ill.  He  handed  me  a  fifty-cent 
piece  and  asked  me  to  go  and 
get  some  bromo-selzer.  I  went 
to  the  drug  store  on  Valencia 
street  and  22nd,  bought  25  cents 
worth  of  seltzer,  took  the  seltzer 
to  defendant.  I  cannot  recollect 
but  it  seems  to  me  he  was  lying 
on  the  platform.  Gave  him  the 
bromo-seltzer  and  the  change;  he 
took  it  in  the  kitchen  and  took 
a  dose.  I  went  with  him,  he 
asked  me  if  I  wanted  a  dose,  I 
did  not.  We  returned  to  the 
Sunday  School  room  and  he  sat 
down  and  rested  for  a  few  min- 
utes. I  asked  him  why  he  did 
not  get  me  to  help  him  fix  the 
gas  and  he  said  he  had  started 
for  my  house  in  the  morning  but 
he  met  Blanche  Lament  on  the 
way  and  had  ridden  with  her  to 
the  Boys'  High  School.  Then  we 
went  upstairs  into  the  choir  loft 
and  we  carried  down  a  cabinet 
organ  that  was  there.  Mr.  Dur- 
rant  appeared  weak  and  he  had 
to  stop  two  or  three  times  to  rest. 
We  took  the  organ  into  the  Sun- 
day School  room  near  the  piano. 
Durrant  was  still  without  his  hat 
and  coat.  He  put  on  his  hat  and 
coat  that  was  in  there  lying  on  a 
box  in  the  corner.  That  was  the 
first  tfme  that  I  had  seen  that 
hat  and  that  coat  that  day;  I 
had  been  there  that  afternoon 
when  I  first  entered  the  church 
but  had  not  seen  them.  After 
Durrant  had  put  on  his  hat  and 
coat  we  went  out  and  locked  the 
door  and  then  went  out  the  front 
door  and  jumped  over  the  gate 
and  went  down  the  street.  I 
locked  the  door  with  the  key. 


It  was  about  six  o'clock  when 
we  left  the  church.  We  went 
down  Bartlett  street  to  22nd  and 
down  22nd  to  Capp  and  there 
he  left  me.  His  residence  was 
in  the  opposite  direction  to  what 
mine  was  from  the  church. 

In  the  church  there  was  a 
hatchet  and  perhaps  a  saw  in 
the  janitor's  rooms  and  there 
were  a  couple  of  tools  in  the  pas- 
tor's study — a  chisel  that  I  saw. 
I  have  seen  the  hatchet  frequent- 
ly. Mr.  Durrant  used  it  when 
he  put  the  lock  on  the  library 
door  to  cut  some  wood — think  the 
janitor  gave  it  to  him.  Did  not 
hear  any  noise  in  the  church 
other  than  my  playing  and  when 
we  were  moving  the  organ  down- 
stairs, and  I  saw  nobody.  Dur- 
rant and  myself  went  home  with 
Miss  Lamon  and  her  sister  quite 
often.  I  acted  as  escort  to  Miss 
Maud  Lamont  and  Durrant  to 
Miss  Blanche.  We  never  entered 
the  house,  just  took  them  to  the 
door.  This  occurred  Sunday  eve- 
nings generally.  April  10  as  we 
were  on  the  way  to  his  house 
from  the  church  he  remarked 
how  sad  it  was  she  had  disap- 
peared so  utterly  and  how  we 
were  handicapped,  we  had  no 
clew  to  find  her.  Never  accom- 
panied Durrant  on  any  search  he 
made  for  her;  neither  did  he  tell 
me  of  any  search  he  had  made 
for  her.  Had  no  conversation  in 
reference  to  Blanche  Lamont 
from  April  3rd  to  April  10th. 
Think  I  was  in  the  church  the 
day  before  April  3rd  in  the  after- 
noon. Saw  some  men  fixing  the 
gas  fixtures.  Durrant  was  not 
there  that  day  while  I  was  there. 
They  were  fixing  the  tips  all  over 
the  building,  putting  on  gas  sav- 
ers.   There  was  a  prayer  meet- 
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ing  at  the  church  "Wednesday 
evening,  April  3rd.  I  attended 
and  Durrant  was  there.  There 
is  a  looking  glass  in  one  of  the 
class  rooms.  Durrant  went  in  to 
see  if  he  was  pale  or  if  his  eyes 
were  congested.  Before  he  went 
in  he  asked  me  if  he  was  very 
pale  or  if  his  eyes  were  congest- 
ed, and  I  said  he  was  pale  and 
his  eyes  were  congested  some- 
what and  after  he  came  out  of 
the  room  he  said  he  was  not  so 
very  pale  after  all.  Do  not  re- 
member I  smelt  any  gas  the  day 
before  the  3rd  April.  I  can't  say 
that  the  gas  made  me  sick,  don't 
think  it  turned  my  stomach.  It 
made  me  faint  at  first.  I  took 
no  bromo  seltzer. 

Cross-examined:  Noticed  the 
strong  smell  of  gas  immediately 
upon  my  entering  the  lobby  from 
the  open  air.  Did  not  notice  it 
so  much  after  I  had  been  within 
for  a  while;  grew  accustomed  to 
it.  Found  a  free  entrance  to  the 
church  the  same  as  on  other  oc- 
casions, it  immediately  yielding 
to  my  key.  Did  not  take  any 
notice  of  the  larger  room  or  any- 
thing in  it.  Mr.  Durrant's  hat 
and  coat  may  have  been  there, 
there  was  nothing  to  call  my  at- 
tention to  it.  Applied  a  match 
to  the  ras  joints  and  discovered 
no  escape  from  that  jet.  Took 
no  notice  of  the  adjoining  room. 
I  locked  the  library  door  and 
thence  went  directly  into  the 
Sunday  School  room.  It  was 
about  5  o'clock.  Don't  know 
what  caused  me  to  raise  my  eyes 
from  the  keys  of  the  piano.  Was 
just  attracted  by  an  object  in 
the  doorway  and  I  saw  Mr.  Dur- 
rant. His  clothes  were  not  in 
any  way  disarranged  to  my  rec- 
ollection.   There  was  nothing  in 


his  appearance  that  suggested 
any  disarrangement  of  clothing 
or  of  his  person  by  reason  of  a 
struggle.  All  I  saw  was  that  he 
looked  pale  and  that  his  hair  was 
a  little  unkempt.  My  question 
to  him  was  substantially,  what 
was  the  matter.  Do  not  remem- 
ber that  he  told  me  he  was  sick 
at  the  stomach.  He  complained 
all  the  time  that  he  was  sick 
from  the  gas.  He  took  one  dose 
and  after  that  there  was  some 
appearance  of  nausea.  When  he 
appeared  in  the  folding  doors  he 
had  his  coat  off,  his  vest  all  but- 
toned, his  shirt,  collar  and  neck- 
tie in  perfect  order  as  far  as  I 
could  see,  nothing  about  his 
clothing  disarranged.  He  said, 
"George,  I  have  just  been  fixing 
the  gas  jets  on  the  sun  burners 
and  the  gas  made  me  feel  faint." 
Subsequently  he  said,  "Feeling 
faint  as  I  do,  would  you  object 
to  getting  me  some  bromo  selt- 
zer?" 

Durrant  told  me  that  afternoon 
he  had  intended  to  call  at  my 
house  for  me  that  morning  to 
help  him  fix  the  gas  in  the  after- 
noon, but  having  met  Miss  La- 
ment he  took  the  cars  down  town 
and  could  not  do  it  until  the  aft- 
ernoon. Durrant  and  I  have  ac- 
companied the  Lament  girls 
home  to  Mrs.  No')le's  Sunday  eve- 
nings; they  had  no  other  escort. 
On  all  these  occasions  he  was 
entirely  respectful  in  manner; 
there  was  nothing  that  he  did 
or  said  that  exception  could  be 
taken  to.  He  was  assistant  su- 
perintendent of  the  Sunday 
school,  assisted  in  the  distribu- 
tion of  the  books  to  scholars, 
was  prominent  at  the  socials,  and 
assisted  in  lending  his  voice  in 
the  matter  of  vocalism  and  as 
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far  as  he  could  to  entertain  those 
who  were  members  and  visitors 
of  the  church.  The  piano  upon 
which  I  was  playing  was  a  me- 
dium loud  tone.  I  was  playing 
Un  Ballo  Maschera  about  three 
minutes  before  I  saw  Dufrant. 

Frank  Sadevian :  I  was  taking 
care  of  the  Emmanuel  Church  on 
April  3rd  as  a  janitor.  It  was 
my  duty  to  see  the  church  light- 
ed at  such  times  as  was  neces- 
sary. I  knew  about  the  electrical 
appliances  to  light  the  sun  burn- 
ers. They  were  in  perfect  order 
April  3rd.  He  did  not  report  to 
me  about  the  3rd  any  defects 
about  the  electrical  appliances  or 
gas  fixtures.  The  fixture  in  the 
lobby  on  the  ground  floor  was  in 
order  on  April  3rd,  except  that 
one  key  was  a  little  loose  and  at 
times  would  slacken  up  and 
cause  a  leakage  of  gas.  When 
the  church  was  closed  it  could 
be  smelt.  At  times  when  I  found 
there  was  a  leakage  I  would  press 
the  key  tightly  in  its  place  which 
would  stop  all  leakage.  It  was 
only  enough  to  make  the  odor 
of  gas  hardly  perceptible.  I  did 
not  think  it  necessary  to  call  a 
plumber  in.  Have  sometimes  left 
my  room  door  locked  and  found 
it  open;  concluded  that  some  one 
had  a  key  to  it.  The  pastor  had 
a  key,  I  do  not  think  that  Dur- 
rant  had.  That  looks  like  the 
axe  which  I  have  used  to  chop 
wood  with.  Saw  Durrant  on  10th 
April  at  the  church  and  on  Fri- 
day afternoon  the  12th  April  at 
the  ferry  landing.  Casually  asked 
him  what  he  was  doing  there. 
He  said  the  report  was  that 
Blanche  Lamont  was  to  leave  the 
city  that  afternoon  to  go  across 
the  bay  to  visit  friends  and  he 
was  down  there  to  see  could  he 


see  her.  I  was  not  going  across 
the  bay.  I  was  looking  for  my 
boy.  Durrant  said  he  was  tak- 
ing an  interest  in  finding  her, 
since  the  detective  that  was  en- 
gaged by  the  Noble  family  did 
not  seem  to  be  very  eflBcient,  and 
he  said  that  he  believed  that  all 
should  take  an  interest  and  help 
to  find  her. 

Cross-examined:  I  had  a  key 
to  the  belfry;  know  of  no  one 
else.  About  the  1st  or  2nd  April 
the  Gas  Saving  Company  put  tips 
on  all  over  the  church.  It  fre- 
quently happened  when  I  pressed 
the  button  it  would  not  light  all 
around  or  would  not  light  at  the 
first  pressure;  you  might  press 
one,  two  or  three  times  or  more. 
Have  conversed  with  Mr.  Dur- 
rant about  it. 

Adolph  Oppenheim:  Am  a 
pawn  broker  at  405  Dupont 
street.  Saw  one  of  those  rings 
between  the  4th  and  10th  April 
in  my  store.  That  is  as  near  as 
I  can  come  to  the  date.  This 
young  man  Durrant  came  in;  he 
had  this  ring  in  his  hand  and 
say,  "How  much  do  you  give  me 
for  it?"  I  take  the  ring,  ex- 
amine it  and  handed  it  back  to 
him  and  say,  "I  don't  wish  the 
ring;  I  don't  want  the  ring." 
The  diamond  was  too  small  to 
be  any  value;  then  he  asked  me, 
"How  much  would  you  give  me?'* 
and  I  say,  "I  do  not  want  it,"  and 
then  he  turned  around  and  walk 
out.  He  had  a  long  black  over- 
coat, velvet  collar  and  he  had  a 
slouch  hat  on.  He  remained  two 
and  a  half  to  five  minutes.  The 
coat  looks  the  same  as  the  man 
had  on  what  came  into  my  store; 
the  hat  is  also  similar. 

Cross-examined:  There  is  no 
mark  upon  the  ring  by  which  I 
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can  identify  it.  I  never  saw  a 
similar  ring  except  when  he 
came  into  the  store — it  is  the 
very  same  ring.  I  should  judge 
the  value  is  about  $2.50.  They 
are  manufactured  in  large  quan- 
tities. He  walked  outside  of  the 
door,  stood  there  for  a  minute 
then  went  up  the  street  towards 
California  or  Pine.  I  just  went 
a  couple  of  steps  after  him  then  I 
went  back  in  the  store  and  sat 
down.  When  I  seen  it  in  the 
paper  that  Durrant  was  arrested, 
when  I  saw  the  pictures  of  the 
rings,  I  thought  I  had  seen  the 
ring  before.  That  is  the  paper, 
it  reads  under  the  picture  in 
large  type,  "Rings  of  the  mur- 
dered Blanche  Lamont  returned 
to  Mrs.  Noble  by  the  murderer." 
Only  one  or  two  called  upon  me 
on  the  3rd  April.  One  presented 
a  stem-winding  watch.  He  has 
a  light  moustache,  looked  like  a 
farmer;  he  had  a  brown  over- 
coat on.  Had  a  white  shirt  and 
turn-down  collar,  gray  hat.  The 
other  was  a  woman;  she  had  a 
wedding  ring — ^had  a  wrapper 
on;  suppose  she  came  from 
one  of  the  houses  of  prosti- 
tution. I  did  not  sell  any- 
thing that  day.  On  4th  of 
April  there  was  a  gentleman 
called,  he  had  a  gold  chain.  I 
have  seen  this  silver  corkscrew 
before,  about  three  weeks  ago. 
I  could  not  tell  by  whom  it  was 
presented.  I  gave  it  back  to 
him;  I  could  not  describe  the 
party  exactly.  Saw  this  watch 
charm  about  the  same  time.  It 
was  presented  by  a  middle-aged 
man.  I  could  not  tell  if  he  has 
a  moustache  or  whiskers.  I 
could  not  tell  you  what  kind  of 
a  hat  he  had  on.  He  had  a  grey 
suit   on;    he  was   a  very   small 


man.  I  have  seen  this  watch  be- 
fore, it  came  about  the  same  time 
as  the  locket.  I  think  it  came 
with  the  same  person;  I  guess 
it  was  the  same  gentleman.  There 
is  a  monogram  there.  I  talked 
about  the  monogram.  I  think 
I  was  behind  the  counter  at  the 
time.  I  told  him,  "There  is  a 
monogram,  the  watch  ain't  so 
much  worth  to  a  pawnbroker  if 
there  is  a  monogram  on  it."  I 
can  not  state  if  he  had  an  over- 
coat on. 

William  Joseph  Phillips:  Am 
a  cigar  manufacturer.  First  saw 
Durrant  the  first  part  of  April 
standing  in  front  of  Oppenheim's 
place  on  Dupont  street,  between 
ten  and  eleven.  Saw  Oppenheim 
about  three  feet  inside  of  the 
door,  looking  at  defendant;  paid 
particular  attention  to  defendant. 
He  had  on  a  dark  slouch  hat 
with  a  broad  brim  and  a  long 
overcoat  with  a  velvet  collar, 
with  bluish  tinge  to  the  coat. 

Cross-examined:  I  never  could 
place  it  until  I  saw  Mr.  Oppen- 
heim's picture  giving  his  evi- 
dence and  then  the  whole  thing 
flashed  across  my  mind  where  I 
had  seen  defendant.  He  at- 
tracted my  attention  because  I 
took  him  for  a  mack — a  man 
who  lives  on  the  income  of  pros- 
titutes. He  was  dressed  as  if 
he  had  come  out  of  a  band-box. 
I  have  seen  Oppenheim  stand 
outside  many  times  talking  to 
the  man  who  runs  the  shooting 
gallery.  Have  seen  him  sitting 
inside  the  door.  When  I  saw 
this  young  man  he  made  a  mo- 
tion with  his  lips  that  was  very 
peculiar  and  something  I  never 
saw  another  man  do  yet  and  that 
made  me  notice  him  still  more. 
Saw  him  do  the  same  thing  in 
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court  here.  Have  stated  fre- 
quently the  police  made  a  mis- 
take in  letting  him  shave  his 
moustache  off  and  cut  his  hair. 
I  identify  him,  though;  I  think 
if  his  head  had  been  shaved  I 
would. 

William  F.  Burke:  Am  a  serg- 
eant of  police.  This  is  the  coat 
and  hat  I  took  from  No.  1025 
Fair  Oaks  street  where  defendant 
resided.  Found  it  on  a  hat-rack 
in  the  hallway  on  Simday,  April 
14th.  Found  some  keys — a  bunch 
in  the  overcoat  pocket.  (Defense 
admits  that  keys  belong  to  King 
and  Durrant  respectively  for  the 
library  door.) 

Cross-examined:  Had  a  con- 
versation with  Mrs.  Durrant  on 
Monday  regarding  shoes.  We 
found  the  shoe;  Officer  Gibson 
and  myself  were  at  the  house  to- 
gether. We  found  the  shoe  in 
one  of  the  rooms.  Mrs.  Durrant 
said,  "If  you  are  looking  for 
shoes  he  has  got  no  shoes  except 
the  shoes  he  is  now  wearing — 
one  pair  of  shoes."  I  said  it  is 
strange  that  a  man  like  him  is 
depending  on  one  pair  of  shoes. 
I  found  but  one  shoe. 

Leigh  H.  Irvine:  Am  a  news- 
paper reporter.  Interviewed  de- 
fendant on  14th  April,  1895,  In 
the  city  prison  concerning  his 
whereabouts  on  the  3rd  April. 
Made  no  threats  or  no  induce- 
ments, except  to  publish  the 
truth.  He  said,  "I  left  home 
about  8  intending  to  go  to 
the  house  of  my  friend,  King, 
to  help  me  in  some  elec- 
trical work  in  the  after- 
noon. I  met  her  at  the  corner 
of  21st  and  Mission  streets.  She 
said,  'You  had  better  come  along 
with  me — ^you  go  near  by  my 
college.'    We  chatted  along  and 


she  spoke  of  'The  Newcomes' 
and  said  she  would  have  to  buy 
one.  I  said  I  would  give  her 
my  copy — I  would  give  her  one 
I  had — if  she  would  come  to  the 
prayer  meeting,  I  would  give  it 
to  her  or  to  her  aunt.  Wednes- 
day I  came  to  the  church  at  4:30 
p.  m.  I  took  off  my  coat  and  hat 
and  went  up-stairs  between  the 
two  roofs  and  fixed  the  electric- 
ity. I  felt  the  effects  of  gas. 
My  friend  King  was  down-stairs 
playing  at  the  piano.  I  took 
bromo  seltzer.  I  helped  George 
carry  down  the  organ  from  up 
there.  George  and  I  left  the 
church  and  went  down  Bartlett 
street  to  22nd."  He  made  no 
statement  to  me  as  to  whether 
he  had  seen  Miss  Lament  after 
the  morning  ride. 

A.  J.  Healy:  Am  a  newspaper 
reporter.  Had  an  interview  with 
defendant  three  or  four  days 
after  his  arrest  at  the  city  pris- 
on. He  told  me  that  he  had 
seen  Blanche  Lament  in  the 
morning.  I  asked  if  he  had  seen 
her  or  met  her  in  the  afternoon, 
he  said,  "No,  he  had  not." 

Alvin  B.  Perry:  Am  the  daugh- 
ter of  Mrs.  James  Crockett.  I 
saw  her  on  the  3rd  April  at  Mrs. 
Clancy  McKee's.  Left  with  my 
mother  about  twenty  minutes 
past  three  and  went  with  her  to 
Haight  and  Valencia.  She  took 
a  Valencia  street  car  and  went 
out  to  25th  street  and  I  went  on 
into  the  city. 

A.  Anthony:  Am  a  detective. 
Know  May  Howard  Lanigan, 
Alice  Pleasant,  now  Mrs.  George 
Dorgan  and  Miss  Minnie  Bell  Ed- 
wards. First  saw  them  on  April 
5th  afternoon  at  the  Normal 
School.  Went  to  see  if  I  could 
get      any     information      about 
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Blanche  Lamont.  First  saw  de- 
fendant on  April  7th  in  the  after- 
noon in  the  office  of  Dr.  Vogel. 
He  told  me  on  April  3rd  a  little 
after  8  he  met  Blanch  Lamont 
accidentally  on  21st  and  Mission 
and  she  asked  him  to  accompany 
her  to  school.  They  took  the 
Mission  street  car  and  he  went 
as  far  as  Webster  street  and  went 
to  Cooper  College  and  that  is  the 
last  he  saw  of  her. 

Arrested  him  in  Contra  Costa. 
I  took  him  in  a  buggy  and  drove 
him  down  to  Walnut  Creek  and 
took  the  train  for  San  Francisco. 
His  chief  Lieutenant  Perkins  ob- 
jected very  strongly;  said  it  was 
an  outrageous  accusation. 

Thomas  Augustus  Yogel:  Am 
a  dentist.  The  first  conversation 
I  had  with  defendant  at  the  Em- 
manuel Church  7th  of  April  I 
asked  him  if  he  knew  that 
Blanche  Lamont  had  disappeared. 
He  said  "No."  I  asked  him  the 
last  time  he  had  seen  her  and 
he  said  Wednesday  morning, 
April  3rd. 

William  Sterling:  My  occupa- 
tion is  plumbing  and  gas  fitting. 
Went  to  the  Emmanuel  Church 
on  2nd  April  to  put  some  patent 
gas  savers  in.  Mr.  Anderson 
with  me.  We  covered  all  the 
lights  of  the  lower  part  of  the 
church  and  upstairs  all  but  the 
sun  burners.  I  did  not  at  any 
time  hear  any  complaint  from 
anybody  connected  with  the 
church  that  the  gas  fixtures  were 


out  of  order  or  leaking.  On  the 
2nd  we  left  the  gas  apparatus  in 
perfect  order  downstairs  and 
there  was  no  escape  that  I  know 
of. 

Harry  Partridge:  Am  a  stu- 
dent at  Cooper  Medical  College. 
Durrant  told  me  that  he  thought 
Blanche  Lamont  had  either  met 
with  foul  play  or  was  enticed  int» 
a  house  of  ill  fame.  She  was 
an  innocent  girl  who  could  be 
easily  led  and  that  anyone  speak- 
ing to  her  she  would  respond  to 
them. 

Dr.  Charles  Farnum:  Am  a 
demonstrator  in  anatomy  ia 
Cooper  Medical  College.  Woodea 
blocks  were  used  there  for  the 
purpose  of  elevating  the  bodies 
and  preventing  decomposition ; 
without  them  decompositiom 
would  be  hastened.  Don't  know 
for  what  purpose  blocks  would  b» 
placed  alongside  of  the  head  of 
a  dead  person. 

Charles  Schernstein:  Am  a. 
music  teacher — violin.  I  teack 
Blanche  Lamont  about  two 
months;  the  last  time,  the  3rd 
April  I  expected  her  and  she  did 
not  come. 

Allen  Church:  Was  janitor  of 
the  Emmanuel  Church  before 
Sademan.  Theodore  Durrant 
had  a  key  that  would  open  the 
side  door  and  also  the  janitor's 
room. 

Mr.  Deuprey,  Esq.  outlined  to 
the  jury  what  the  defense  relied 
on. 


THE    WITNESSES    FOR    THE    PRISONEE. 


Mrs.  Isabella  Matilda  Durrant: 
Am  mother  of  defendant,  his  fa- 
ther is  in  Court.  We  were  mar- 
ried 30th  June,  1870,  at  Toronto, 
Canada — ^that  is  my  native  place. 


We  came  with  the  family  to  San 
Francisco  17  years  ago  and  have 
lived  here  constantly  since.  My 
daughter  EuUah  Maud  Durrant 
is  21 ;  is  in  Berlin  to  perfect  her 
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music.  Theodore  went  to  a  pri- 
vate school  when  he  was  five; 
he  has  been  going  to  school  con- 
tinuously since  with  the  excep- 
tion of  his  trips.  He  has  been 
employed  outside  of  school  time 
in  the  Golden  Rule  Bazaar  in 
vacation  for  nine  years.  He  has 
done  electric  work  for  different 
persons.  During  the  last  five 
years  he  Las  attended  the  Poly- 
technic College  and  the  Cooper 
Medical  College;  also  employed 
with  an  insurance  company.  My 
husband  was  engaged  in  the  shoe 
business  in  Toronto  and  has  fol- 
lowed the  same  since  coming  to 
San  Francisco.  "When  we  came 
to  San  Francisco  we  brought  our 
letters  from  Toronto  and  put 
them  in  the  Metropolitan  Tem- 
ple— Rev.  Kalloch  was  pastor, 
afterwards  mayor.  We  remained 
until  the  congregation  disbanded. 
After  the  Emmanuel  Baptist 
Church  was  built  attended  there. 

On  3rd  April  defendant  left  the 
house  shortly  after  8.  He  was 
dressed  in  a  blue  suit,  coat  and 
vest  of  cheviot,  pants  of  a  dif- 
ferent material  but  of  the  same 
color.  Those  are  the  pants  my 
son  wore  on  the  3rd  April  when 
he  left  our  house;  was  dressed 
in  the  same  clothes  upon  his  re- 
turn that  evening  shortly  after 
6;  did  not  wear  an  overcoat  be- 
tween the  3rd  and  15th  of  April 
at  any  time  during  the  day  time. 
About  15  minutes  past  8  he  said 
he  was  going  over  to  the  church. 
I  next  saw  him  about  half  past 
eleven  in  his  room  sound  asleep. 
On  the  morning  of  4th  I  called 
him  as  usual  about  7.  When  he 
returned  home  the  evening  of 
3rd  I  noticed  he  did  not  look 
very  well. 

Charles  Reynolds:    Am  a  po- 


lice oflacer;  in  searching  the 
church  on  April  14,  I  found  a 
coat  and  three  pairs  of  shoes  in 
the  pastor's  study — old  shoes.  Do 
not  recollect  they  showed  any 
signs  of  dust.  This  is  one  of 
them.  A  red  spot  on  the  sole  at- 
tracted my  attention. 

W.  F.  Burke  corroborates  find- 
ing of  the  shoes  in  the  pastor's 
study. 

Dr.  William  Fitz  Cheney:  At 
the  Cooper  Medical  College  deliv- 
ered a  lecture  on  3rd  April  on 
the  subject  of  "Infant  Feeding." 
A  roll  was  kept  of  the  students 
present  at  that  lecture,  the  names 
being  called  at  tie  end.  The  lec- 
ture began  at  3:30  and  closed 
about  4 :  15.  I  believe  the  roll  call 
to  be  correct  because  I  questioned 
each  individual  student  subse- 
quent to  that  roll  call  as  to  his 
presence  or  absence  and  I  have 
compared  their  answers  with  my 
roll  call  and  found  the  roll  cor- 
rect. It  would  depend  upon  their 
statements.  Have  no  personal 
knowledge  now  of  that  roil  being 
correct.  Mr.  F.  P.  Gray  called 
it,  standing  beside  me  at  my  di- 
rection. Know  nothing  of  my 
own  knowledge  as  to  the  pres- 
ence of  Mr.  Durrant  there  that 
day.  I  know  Mr.  Durrant  so  as 
to  call  him  by  name. 

Frank  B.  Gray:  Called  the 
roll  of  the  class  at  the  close  of 
the  lecture  of  Dr.  Cheney.  That 
is  the  roll  book  there.  The  mark- 
ings in  the  book  are  to  absentees 
and  not  to  those  present.  There 
is  no  mark  opposite  the  name  of 
W.  H.  T.  Durrant  as  being  ab- 
sent; all  those  opposite  whose 
names  the  absent  mark  does 
not  appear  are  considered 
present,  and  so  far  as  the 
roll     is     concerned     that    book 


hearing  the  answers  to  the  names 
as  they  were  called  or  with  ob- 
taining a  proper  roll  call.     Con- 
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shows  that  Durrant  was  present.  could  not   say  that   I  saw  him 

Did  not  copy  the  roll  into   an-  there. 

other  book.     The  mark  "X"  op-  William     Fitz     Clienexj      (re- 

posite  some  names  was  made  by  called) :     There  is  no  confusion 

Dr.  Cheney  and  means  that  those  among  the  students  during  roll 

parties   were  "quizzed"   on   that  ^all    that    would   interfere   with 

occasion.     The  letters  "A"  show 

who  were  absent  and  where  there 

is  no  mark  it  shows  who  were 

present.     On  that  page — third —  . ,      ^, 

were     absent     Dodge,     Campbell  sider  the  conduct  of  my  students 

and  Garvin;  Hill,  Mierdierks,  ^°°^  ^^^  ^  ^^^^^^  ^P^^  Soo*i 
Murphy,  Powell,  Robinson,  order.  I  have  not  had  the  roll 
Smith,  T.  A.,  and  Wise  of  the  call  in  my  possession  since  the 
class  were  also  absent.  There  3rd  April  more  than  three  or  four 
are  74  names  on  the  roll  of  that  times;  received  it  from  Mr. 
day.  Gray;  it  was  put  in  my  desk 
Cross-examined :  Have  no  per-  under  lock  and  key  and  when  it 
sonal  knowledge  of  the  defend-  left  my  possession  it  was  re- 
ant  being  absent  at  that  lecture;  turned  to  Mr.  Gray. 

The  Court  announced  that  information  had  reached  the 
Court  that  a  gentleman  had  addressed  himself  to  one  of 
the  jurors  and  that  the  Court  felt  it  its  duty  to  take 
some  action. 

Mr.  Truman,  one  of  the  jurors,  was  called  to  the  witness 
stand  and  said: 

"I  was  riding  on  a  car  with  Mr.  Crocker,  one  of  my  fellow  jurors. 
Mr.  Crocker  and  myself  were  riding  down  Market  street  on  the  car 
when  a  gentleman  came  into  the  car  and  saw  me  there  and  accosted 
me  without  thinking,  perhaps,  what  he  said.  He  should  not  have 
made  the  remark  that  he  did.  He  made  it  thoughtlessly  and  with- 
out any  intention,  I  think,  of  influencing  me,  or  without  thinking 
what  he  said,  but  he  did  make  the  remark.  He  only  made  the  single 
remark  and  then  went  on  with  other  conversation.  The  remark  was 
simply  to  the  effect — that  if  you  do  not  hang  him,  we  will  hang  you, 
meaning,  I  thought,  of  course,  the  defendant,  because  he  knew  I 
was  a  juror.  The  gentleman  was  H.  J.  McCoy,  the  secretary  of  the 
Young  Men's  Christian  Association.  He  was  an  acquaintance  of 
mine.    He  made  this  remark  in  a  public  car,  in  a  loud  tone. 

The  Couet.  What  effect  did  it  have  upon  you,  Mr.  Truman,  if 
any? 

No  effect.  It  was  an  idle  remark  made  by  him.  I  do  not  think 
he  intended  anything  at  all  by  the  remark.  I  would  never  have 
thought  of  it  again.  It  received  no  lodgment  in  my  mind  and  in 
no  manner  had  any  effect  upon  me. 

The  Coubt  made  an  order  citing  H.  J.  McCoy  to  appear  and  show 
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cause  why  he  should  not  be  punished  for  contempt.  Mr.  McCoy 
came  into  Court,  admitted  the  making  of  the  remark,  stated  that 
it  was  a  thoughtless,  idle  remark,  and  made  an  apology  for  doing  so. 
The  Court  considered  the  offense  a  grave  one  and  fined  Mr.  McCoy. 


Leonard  Everett:  Called  on 
Mr.  Oppenheim  on  September  7 
and  presented  a  locket.  I  had  a 
brown  hat,  brown  mixed  suit,  a 
blue  negligee  shirt  and  black 
necktie  on  that  occasion.  Did 
not  wear  any  moustache  nor  any 
whiskers,  nor  did  I  have  an  over- 
coat on.  I  should  judge  that 
Mr.  Oppenheim  was  very  near- 
sighted. 

Cross-examined:  Am  a  mem- 
ber of  the  Signal  Corps  to  which 
defendant  belonged;  went  to 
school  with  him.  Have  subscribed 
money  for  this  defense. 

Marvin  Curtis:  At  your  re- 
quest visited  Mr.  Oppenheim  to 
see  if  I  could  pawn  any  article 
there;  that  is  the  watch  I  took. 
Wore  a  moustache  same  as  I 
have  now  and  had  no  whiskers 
nor  any  overcoat.  Had  the  same 
clothes  as  I  have  on — a  black 
sacque  coat  and  gray  trousers 
and  a  gray  slouch  hat. 

Cross-examined:  Have  known 
him  about  ten  ypars;  did  not  go 
to  school  together.  Am  a  mem- 
ber of  the  Signal  Corps.  Have 
subscribed  money  for  the  de- 
fense. 

P.  J.  Neuman:  At  your  request 
visited  the  store  of  Mr.  Oppen- 
heim; made  an  attempt  to  pawn 
my  watch  the  first  part  of  Sep- 
tember. He  told  me  that  the 
watch  was  not  so  valuable  to  a 
pawnbroker  on  account  of  the 
fact  that  the  monogram  was  on 
it.  Had  dark  brown  suit,  coat, 
vest  and  pants,  brown  derby  hat. 
Did  not  wear  a  moustache. 
Cross-examined:    Am  a  gradu- 


ate of  Lincoln  school;  was  ac- 
quainted with  defendant  while 
he  was  attending  there. 

William  P.  Cathcart:  On  24th 
August  I  visited  Mr.  Oppenheim; 
took  a  corkscrew  with  me.  Was 
supposed  to  go  there  and  see  how 
he  should  look  at  that  and  ex- 
amine it.  Had  on  a  dark  coat 
and  vest  and  light  striped  pants, 
a  soft  slouch  hat,  the  same  as  I 
have  now  in  my  hand  and  striped 
pants,  black  sacque  coat  and 
striped  pants.  I  wore  neither 
whiskers  nor  moustache. 

Patrick  Dorsey  Connolly:  Re- 
side at  San  Rafael;  am  in  the 
saloon  business.  W.  J.  Phillips 
made  a  statement  to  the  effect 
of  having  seen  Mr.  Durrant  in 
front  of  Oppenheim's  place  of 
business.  He  said  he  was  going 
along  by  Oppenheim's  store  and 
he  saw  Mr.  Durrant  by  the  door 
and  Durrant  speaking  to  him. 
Durrant  acted  like  as  if  he  had 
something  in  his  hand  and  was 
tossing  it  in  this  manner  as  if  he 
was  throwing  it  up  and  down. 
Said  that  he  found  a  picture, 
tacked  it  on  the  wall,  a  slouch 
hat  over  it,  and  that  after  he 
had  done  so  he  could  identify 
every  feature. 

John  Patten  testified  that  the 
reputation  of  David  Clark  for 
truth,  honesty  and  integrity  was 
bad.  Likewise  testifies  Patrick 
Mulvaney  and  M.  L.  Mwrphy. 

A.  W.  Hoislialt:  Am  a  physi- 
cian residing  in  Stockton.  I  lec- 
tured in  the  college  on  4th  April, 
1895,  between  10  and  11.  Have 
the  roll  of  the  class  as  kept  by 
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me  and  called  at  that  time.  In 
the  majority  of  cases  it  is  called 
before  the  conclusion  of  the 
class;  think  it  was  called  before 
the  lecture  that  day.  Mr.  Dur- 
rant  was  marked  present  on  that 
day. 

Cross-examined:  Have  no  per- 
sonal knowledge  outside  of  what 
is  penciled  in  my  roll-book.  Do 
not  remember  whether  he  was 
there  or  not. 

George  A.  Merrill:  Am  prin- 
cipal of  the  School  of  Mechanical 
Art.  On  April  5th  about  11  de- 
fendant was  in  my  company 
about  ten  minutes;  stated  that 
he  dropped  in  to  see  the  school; 
turned  him  over  to  teacher  Oliver 
Goodell. 

Cross-examined:  Miss  Lucille 
Turner  was  a  student  at  the 
school  at  the  time  Durrant 
visited  it. 

Malcolm  0.  Austin:  On  3rd 
April  attended  the  lecture  given 
by  Dr.  Cheney  between  the  hours 
of  3:30  and  4:15  p.  m.  I  did  not 
answer  for  the  name  Durrant. 

Ail  the  classmates  marked 
present  were  called  and  testified 
substantially  the  same  as  the 
witness  Austin. 

H.  F.  Field:  Am  in  the  jew- 
elry business.  People's  Exhibit 
"N"  is  a  ring  very  common  in 
this  community  and  has  been  for 
several  years  past.  Value  of  the 
ring  I  should  think  about  $18  a 
dozen  at  wholesale  and  at  retail 
about  ?2.50  or  $3.00  apiece. 

C.  L.  Garvin:  Have  no  recol- 
lection of  seeing  defendant  there 
at  that  lecture.  As  a  matter  of 
fact  I  was  present.  (The  wit- 
ness' name  being  marked  as 
absent  on  the  roll-call  of  the  lec- 
ture of  Dr.  Cheney  of  April  3rd.) 

F.  W,  Ross:    Do  not  remember 


whether  it  was  on  the  3rd  April 
or  not  that  I  was  with  Mr.  Dur- 
rant at  the  Cooper  Medical  Col- 
lege about  the  hour  of  1  p.  m. 
and  taking  a  walk  with  him  from 
thence  on  Webster  street  to 
Broadway;  can  not  fix  the  date; 
remember  it  was  the  first  week 
in  April.  We  sat  down  and  over- 
looked the  bay  for  five  minutes 
there. 

Cross-examined:  I  mentioned 
to  Dr.  Cheney  that  on  this  occa- 
sion Durrant  and  I  had  lunched 
in  a  restaurant  on  Fillmore 
street,  I  think. 

R.  H.  Carter:  I  would  not 
state  the  date  when  I  met  stu- 
dents Ross  and  Durrant  on  the 
way  from  the  college  along  Web- 
ster street  to  Broadway;  believe 
it  was  somewhere  about  April 
3rd. 

Oliver  S.  Goodell:  Am  a  teach- 
er over  in  the  School  of  Mechan- 
ical Arts.  Saw  defendant  at  the 
school  between  11:15  and  12:25 
on  5th  April. 

Cross-examined:  He  told  me 
that  he  came  down  to  see  the 
school;  did  not  mention  any  in- 
dividual in  the  school  that  he 
desired  to  see.  Do  not  think  I 
told  Mr.  Taggart  that  he  came 
for  the  purpose  of  seeing  Miss 
Turner,  but  thought  he  did. 

Miss  Carrie  Cunningham:  Was 
a  reporter  on  the  Chronicle  on 
August  15  and  16.  Am  the  au- 
thor of  an  article  published  in 
the  Chronicle  August  16th  headed 
"Saw  Blanche  Lament  Lured  to 
Her  Death."  Obtained  the  infor- 
mation upon  which  this  article 
is  based  myself. 

Barclay  Henley,  Ransome  Pow- 
ell, W.  A.  Read,  L.  J.  Hall,  A.  D. 
Laughlin  and  C.  W.  Kellogg  tes- 
tified   they    knew    Mr.    Quinlan 
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when  he  was  a  resident  of  Santa 
Rosa  and  in  their  opinion  his 
reputation  for  truth,  honesty  and 
integrity  was  bad.  Each  of  the 
witnesses  admitted  that  he  had 
not  heard  anything  about  Quin- 
lan  for  ten  or  twelve  years  and 
had  nothing  special  to  base  their 
opinions  on. 

The  following  testified  that  the 
reputation  of  Theodore  Durrant 
for  truth,  honesty  and  integrity 
and  for  peace  and  quiet  was 
good:  P.  D.  Code,  Alhert  E. 
Martin,  Andreio  Davis,  James 
McCullough,  John  A.  Sievers, 
James  Cummings  Smith,  E.  R. 
Keith,  Alexander  H.  McDonald, 
Donald  Mcintosh,  George  Frier- 
muth,  W.  Z.  King,  J.  A.  McCul- 
lough, Herbert  C.  Porter,  Frank 
Dalton,  Edward  A.  Bunker,  Dr. 
Marion  Thrasher,  George  Daly, 
W.  D.  Bond,  W.  Trinkler. 

These  witnesses  had  either  em- 
ployed the  defendant  or  knew 
him  as  his  classmates  and  mem- 
bers of  the  Signal  Corps. 

M.  Vogel:  Am  the  husband  of 
Mary  Vogel.  My  wife  never  did 
use  glasses  in  reading.  We 
bought  all  the  papers,  the  Call, 
Chronicle  and  Examiner  and  the 
rest  and  read  the  testimony  and 
everj^hing  about  the  case. 

Leonard  Everett:  I  made  a 
trip  at  the  instance  of  the  attor- 


neys for  the  defense  by  car  and 
on  foot  from  Sacramento  street 
corner  of  Walnut  to  the  home  of 
Mrs.  Crossett  on  San  Jose  ave- 
nue. Mr.  Curtis  who  was  with 
me  made  a  memorandum  of  the 
different  times. 

Marvin  Curtis  corroborated  the 
witness  Everett  as  to  the  time. 

H.  N.  F.  Marshall,  Jr.,  called 
for  the  defense  examined  by  Mr. 
Dickinson,  testified:  During  the 
month  of  May  last  was  a  report- 
er on  the  Call.  Know  detective 
Gibson;  had  an  Interview  with 
him  on  Sunday,  April  14,  in 
the  detective's  room  in  the  new 
city  hall.  Mr.  Gibson  told  me 
that  there  had  been  a  No.  9 
footprint  on  the  belfry  stairs. 

C.  A.  Dukes:  Was  a  student 
at  the  Medical  School.  Have  not 
any  recollection  of  defendant's 
being  at  the  lecture  of  Dr.  Che- 
ney. I  sat  on  his  right  and  he 
on  my  left — ^immediately  adjoin- 
ing seats. 

Edivard  A.  Diggins:  Have  at- 
tended Cooper  Medical  College 
over  a  year.  Had  a  conversation 
with  him  there  on  the  first  two 
or  three  dayse  of  April  last  re- 
garding an  atomizer;  can  not 
state  the  day.  Some  one  was 
present  but  do  not  remembea 
whom. 


The   Prisoner's   Story. 

W.  H.  T.  Durrant.  My  age  is  24.  First  met  Blanche  Lamont  i** 
September,  '94,  at  Emmanuel  Church.  I  was  introduced  to  her  by 
Mrs.  Noble.  I  officiated  as  usher  in  the  morning  services  and  as- 
sisted in  the  choir  work.  If  the  electric  apparatus  of  the  sun  burners 
happened  to  get  out  of  order  I  was  the  one  to  look  after  that.  Met 
Miss  Lamont  on  the  morning  of  April  3rd  at  the  corner  of  21st  and 
Mission  about  8:15.  Was  on  my  way  to  George  King's  house  to 
ask  him  would  he  assist  me  in  the  afternoon  with  the  electric  ap- 
paratus at  the  church.  She  said  she  was  going  to  school,  that  she 
would  be  pleased  if  I  would  accompany  her,  saying  that  my  direc- 
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tion  was  the  same  as  hers,  leaving  my  visit  until  the  afternoon- 
Conceded  to  the  request  and  we  got  on  the  car  together.  She  was 
going  to  the  Lowell  High  School  on  Sutter  street,  between  Gough 
and  Octavia.  She  alighted  and  I  continued  on  to  Webster.  Have 
never  seen  Blanche  Lament  since  that  time.  I  continued  to  the 
college,  Webster  and  Sacramento,  to  attend  my  daily  routine  of 
work.  Am  a  member  of  the  senior  class  and  have  attended  about 
two  years  and  a  half.  The  noon  recess  occurred  between  the  hours 
of  12  and  1.  I  walked  up  Webster  street  to  the  corner  to  a  fruit 
store.  I  was  not  feeling  well  enough  to  take  lunch.  Was  gone  from 
the  college  about  one  hour — did  not  meet  anyone.  I  came  back  to 
college — I  do  not  recollect  meeting  anyone  on  the  walk.  I  entered 
the  college  hall  and  saw  a  notice:  "Dr.  Stillman  will  not  lecture 
today."  Went  out  and  met  student  Ross.  We  went  up  Webster 
street  to  Broadway,  we  met  student  Carter;  were  gone  about  three- 
quarters  of  an  hour,  then  we  returned  to  the  college.  Went  upstairs 
into  the  library,  had  a  conversation  with  student  Diggins  with  ref- 
erence to  a  malady  with  which  he  was  aflflicted — catarrh.  Mr.  Glaser 
came  in  and  he  and  I  went  into  Dr.  Hirschfelder's  clinic  room  to 
quiz  for  awhile  before  Dr.  Cheney's  lecture.  He  commenced  about 
3:30.  I  attended  that  lecture.  It  lasted  about  three-quarters  of 
an  hour.  There  was  a  roll  call  at  its  close.  I  was  present  at  that 
lecture  and  answered  my  name  when  it  was  called.  I  took  notes. 
I  don't  know  whether  they  are  very  full  or  not.  Those  are  the 
notes  taken  at  that  lecture  and  in  my  handwriting. 

At  the  close  of  the  lecture  I  left  the  college  and  went  by  the  cars 
to  the  church.  I  entered  by  the  rear  door  on  the  south  side;  was 
alone  during  all  that  time.  Conversed  with  and  met  no  one  that 
I  knew  on  that  occasion.  My  object  was  to  repair  the  spark  vibrator 
on  the  gas  jets  in  the  upper  auditorium  in  what  is  known  as  the 
sun  burner.  I  went  straight  through  to  the  library  after  opening 
the  south  side  door  which  found  unlocked.  On  my  way  to  the 
library  I  removed  my  watch  from  my  vest  pocket  and  placed  it  in 
the  breast  pocket  of  my  coat  to  guard  against  it  dropping  out  of 
my  pocket.  I  noticed  the  time  when  I  changed  my  watch;  it  was 
five  minutes  to  five.  I  removed  my  coat  and  folded  and  laid  it  on 
a  box,  and  laid  my  hat  on  top  of  it.  I  had  a  key  to  the  library 
room.  George  King  had  also.  When  I  went  out  of  the  room  I  left 
the  door  wide  open.  I  looked  in  the  library  table  drawer  for  a 
card  which  I  had  left  there  the  preceding  week.  Then  to  the  south 
stairs  leading  to  the  auditorium,  the  front  of  the  church,  went  up 
the  stairs  into  the  auditorium  room.  It  occurred  to  me  I  might 
just  as  well  go  up  into  the  gallery  and  plug  the  electric  button  and 
turn  on  the  gas  to  save  me  the  trouble  of  running  up  and  down 
stairs  at  each  adjustment  of  the  burner.  I  saw  the  ladder  lying 
there  in  the  gallery  and  went  up  through  the  false  door,  plugged 
the  button  and  turned  on  the  valves  about  half  force  and  raised 
the  ladder  and  went  through  the  false  opening  that  is  in  the  front 
end  of  the  space  between  the  two  ceilings.    I  went  to  the  first  sun 
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burner  over  the  rostrum,  the  eastern  sun.  burner,  took  my  nippers 
and  a  little  screw  driver  out  of  my  pocket  and  laid  them  down 
alongside  of  me  and  removed  three  of  the  plates.  I  leaned  over  and 
I  tried  the  spring  and  noticed  that  it  was  a  little  stiff  and  then  dis- 
connected this  wire  that  leads  to  the  push  button  down  in  the  gal- 
lery. I  turned  the  gas  on  so  as  to  have  sufficient  force  there  to 
effect  the  spark.  After  adjusting  this  spring  I  attached  the  wire 
again  and  it  lit  the  burner.  I  dusted  off  the  remainder  of  these 
burners,  and  with  a  small  card  I  just  ran  through  the  slit  that 
is  in  the  top  of  the  tip  and  then  I  lighted  them  all  around  with 
the  burning  card.  I  left  them  burning  there  and  I  got  up  and  I 
put  in  the  three  plates  back  again  and  picked  up  my  nippers  and 
screwdriver  and  went  back  again  to  the  ladder.  The  gas  was  escap- 
ing while  I  was  working.  I  inhaled  the  gas  to  a  certain  extent. 
When  I  entered  the  church  the  smell  of  gas  was  quite  perceptible 
downstairs;  upstairs  I  did  not  notice  it  so  very  much.  It  made  me 
feel  sick  at  my  stomach.  There  was  nothing  the  matter  with  the  gas 
when  I  went  up  to  fix  it;  the  only  thing  that  was  the  matter  was 
the  burner  itself,  it  wouldn't  light  every  time  that  you  pressed  the 
button.  The  sexton  complained  to  me  several  times  of  it  not  light- 
ing immediately  when  he  touched  the  button  and  I  told  him  it  simply 
needed  adjustment.  I  know  nothing  about  gas  but  just  the  electrical 
appliances  attached  to  it. 

I  commenced  to  feel  nausea  about  half  a  minute  after  I  had 
been  at  work  just  before  I  left  the  sunburner;  the  feeling  came 
over  me  as  I  was  lying  prone.  After  I  got  through  with  the  electric 
business  I  was  in  the  gallery  near  the  place  where  the  push  buttons 
are,  the  gas  valves.  I  went  down  the  gallery  stairs  to  the  audi- 
torium, through  the  auditorium  to  the  choir  loft,  the  door  which 
I  had  previously  opened,  my  object  in  going  down  that  way  being 
to  close  it.  I  closed  it,  went  down  the  back  stairs  where  the  organ 
was  afterwards  carried,  and  then  into  the  children's  Sunday  school 
room,  and  from  there  through  the  folding  doors  into  the  main  room 
where  George  King  was  playing  the  piano.  First  heard  the  piano 
being  played  as  I  was  reversing  the  plate  on  the  s  -n  burner  between 
the  ceilings — and  from  that  time  on  until  I  went  down  and  into 
the  Sunday  school  room.  I  said,  "Hello,  George,  I  heard  you  playing 
and  came  down-stairs."  He  said,  "You  look  rather  pale."  I  says, 
"Yes,  you  would  be,  too,  if  you  had  been  through  what  I  have  been 
through."  I  told  him  I  had  been  fixing  the  gas  burner  over  the 
rostrum,  and  that  the  gas  had  made  me  feel  faint.  He  made  the 
remark  about  having  to  carry  the  organ  down-stairs,  and  I  asked 
him  if  he  would  go  to  the  drug  store  and  get  some  bromo  seltzer  to 
settle  my  stomach  before  we  went  at  that  work.  He  did  so;  I 
handed  him  the  money  and  sat  down  on  the  platform  right  where 
he  was  playing  the  piano.  I  just  stretched  myself  out  there  with 
my  hands  under  my  head  and  laid  there  until  he  returned.  He  and 
I  walked  into  the  kitchen  together.  I  undid  the  bottle  and  put  a 
little  water  with  it  and  drank  it,  and  I  made  a  rather  wry  face 


666  ^y-    AMERICAN  STATE  TRIALS. 

over  it.  I  asked  him  if  he  would  not  like  some  of  it,  and  he  said, 
"No,  not  if  it  is  as  unpleasant  as  you  make  it  out  to  be."  Then 
we  sat  on  the  platform  a  few  minutes,  and  went  up-stairs  to  bring 
the  organ  down. 

I  have  been  in  jail  constantly  since  my  arrest,  14th  of  last  April. 
I  weighed  a  little  less  than  122  pounds.  I  have  not  been  a  member 
of  any  athletic  club  during  the  last  four  years.  After  we  placed 
the  organ  alongside  the  piano  I  asked  George,  how  do  I  look  now 
and  he  says:  "You  are  looking  pretty  well."  I  says,  "Hold  on  a 
minute  and  I  will  go  into  the  ladies'  room  and  see,"  and  came  out 
and  made  the  remark  that  I  did  not  look  very  pale.  He  said,  "No 
you  don't  now,"  and  then  we  went  into  the  library.  The  door  was 
not  as  I  had  left  it.  It  was  closed  and  locked.  I  opened  the  door 
with  my  key  and  went  in  there.  Got  my  hat  and  coat  and  put  them 
on. 

There  was  nothing  to  interfere  with  my  going  that  way,  putting 
on  my  hat  and  coat  and  leaving  the  church,  and  from  my  work, 
without  anyone  seeing  me  who  was  sitting  at  the  piano  in  the  Sun- 
day school  room.  I  had  no  means  of  going  in  and  out  of  the  front 
was  myself.  The  janitor  and  Mr.  King  and  I  think  Mr.  Taber,  had. 
The  door  was  partly  open  as  we  v/ent  out.  There  is  an  iron  fence 
across;  we  just  jumped  over  it.  We  walked  down  Bartlett  to  22nd. 
I  left  him  on  the  east  side  of  Mission.  It  was  a  little  out  of  my 
direct  route  home.  A  few  minutes  after  leaving  King  saw  Mr.  Hall 
employed  with  Dr.  McDermott  a  druggist.  He  was  standing  in  the 
doorway  and  I  passed  the  time  of  day  with  him.  He  made  the 
remark  that  he  was  watching  his  little  boy  playing  on  the  sidewalk 
with  a  number  of  other  children.  Across  the  street  in  the  middle 
of  the  block  there  was  a  lady  standing  in  her  doorway  and  a  little 
girl  on  the  steps;  stopped  to  speak  to  them.  It  was  Mrs.  Heme — 
her  husband  was  officiating  in  the  choir.  I  arrived  home  about 
half-past  six.  The  evening  meal  was  in  progress.  I  took  very  little 
dinner,  went  to  my  room  and  remained  there  about  an  hour.  I  was 
looking  over  a  few  of  my  studies.  Then  my  mother  called  me  and 
I  saw  her  to  the  car  on  Guerrero  street  near  23rd.  A  Miss  May 
Mcintosh  was  in  her  company.  I  went  straight  to  the  church  and 
arrived  there  about  ten  minutes  after  eight  o'clock.  I  met  in  the 
hall  Mr.  Sademan  and  went  into  the  room  and  sat  down  behind  Mrs. 
Dr.  King,  asked  her  how  she  was.  Then  Mrs.  Noble  entered  the 
room,  I  leaned  over  and  asked  her  if  Miss  Blanche  was  coming  that 
evening,  saying  that  I  had  ridden  to  school  with  her  in  the  morning 
and  during  the  ride  I  had  offered  her  "The  Newcomes."  I  remained 
until  the  services  closed,  about  nine.  I  left  with  Dr.  and  Mrs.  King 
and  their  son  George  and  left  them  on  the  sidewalk,  I  going  in  my 
direction  and  they  going  in  theirs.  I  went  directly  home;  there  I 
looked  over  a  few  of  my  notes  and  then  retired.  On  April  3  I 
was  dressed  in  a  dark  suit,  coat  and  vest  of  blue  cheviot  and  a  pair 
of  trousers  that  were  of  a  blue  material.  I  identify  the  garments 
I  wore  on  that  day.    I  did  not  change  either  of  the  garments  from 
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the  time  I  was  dressed  in  the  morning  until  I  retired  in  the  evening. 

Two  persons  had  Iceys  to  the  library — George  R.  King  and  my- 
self. When  fixing  the  library  door  lock  I  used  a  hatchet  part  of  the 
time — it  seems  to  me  with  a  shorter  handle  than  this  and  much 
lighter.  I  had  nothing  to  do  with  placing  this  hatchet  where  it  was 
found  in  the  belfry.  I  never  wore  an  overcoat  during  the  day  on 
any  day  between  the  1st  April  and  the  11th  April.  On  the  4th 
April  between  10  and  11  I  was  at  Dr.  Hirscholt's;  he  was  lecturing 
on  physiology  or  physiological  chemistry.  I  have  notes  of  that  lec- 
ture taken  by  me  at  that  time  and  in  my  handwriting.  Upon  5th 
April  between  10  and  11  was  in  the  clinics  at  the  City  and  County 
Hospital  conducted  by  Dr.  Ellinwood,  Dr.  Rixford,  Dr.  Hirshfelder 
and  Dr.  Collins.  Did  not  keep  my  notes  of  those  clinics.  About  11 
went  to  the  Lick  School  of  Mechanical  Arts.  Between  10  and  11 
on  6th  April  I  was  at  Professor  Plumer's  lecture  at  the  Medical  Col- 
lege. On  8th  April  between  10  and  11  was  part  of  the  time  in  the 
surgical  clinic  in  the  City  and  County  Hospital  and  part  of  the  time 
at  the  post-mortum  examination  that  was  being  held  at  the  dead 
house.  I  took  some  lunch  and  some  money  to  the  Hiberian  Sav- 
ings and  Loan  Society  (The  bank  book  produced  showed  the  entry 
that  day).  On  9th  between  10  and  11  I  was  at  the  lecture  on  sur- 
gical anatomy  held  by  Dr.  Rixford.  On  10th  during  10  and  11 
was  at  a  lecture  by  Dr.  Rixford  in  the  place  of  Dr.  Gushing  on  the 
diseases  of  women. 

I  was  not  on  any  Powell  street  car  during  that  day  nor  on  the 
car  between  Market  and  Clay  streets.  Was  not  on  a  Valencia  street 
car  going  westerly  and  southerly  from  the  junction  of  Haight,  Mar- 
ket and  Valencia  street  at  any  time  on  the  afternoon  of  April  3. 
Did  not  enter  the  southerly  gate  or  entrance  to  Emmanual  Church 
with  any  person  on  the  afternoon  of  April  3  between  3  and  5. 
I  never  had  anything  to  do  directly  or  indirectly  at  any  time  with 
any  violence  inflicted  upon  Miss  Blanche  Lament.  Have  never  at 
any  time  visited  the  place  of  business  of  Mr.  Oppenheim;  I  have 
never  seen  him  nor  had  anything  to  do  with  him  at  any  place  or 
time. 

Cross-examined:  I  am  24.  My  birthday  is  24th  April,  1871,  born 
at  Toronto,  Canada.  Was  a  member  of  the  Bible  class  of  the  church 
for  quite  a  while.  Have  held  in  the  Sunday  school  the  official 
position  of  assistant  superintendent.  Up  to  the  time  of  my  arrest, 
I  attended  Emmanuel  Baptist  Church  and  the  Sunday  school  regu- 
larly, with  very  few  exceptions,  on  Sundays.  I  usually  attended 
the  services  in  the  morning  and  evening  and  the  Sunday  school 
classes  in  the  afternoon.  Was  usher  in  the  church,  assisting  to  show 
people  to  seats.  Have  entered  very  infrequently  the  church  on 
week  days.  Have  had  nothing  to  do  with  the  carpentering  at  the 
church  more  than  to  put  up  a  stage  for  an  entertainment.  Have 
had  nothing  to  do  with  any  gas  fixtures.  Have  repaired  the  sun- 
burners  several  times,  that  is,  adjusting  them.  I  repaired  them  in 
January  previous  to  the  3rd  April  at  the  request  of  one  of  the 
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trustees.  Have  been  requested  to  fix  the  electric  apparatus  in  the 
church  by  Mr.  Sademan.  Had  been  in  the  belfry  three  or  four 
times  previous  to  my  going  up  there  with  the  jury.  The  last  oc- 
casion was  when  they  were  bracing  up  the  belfry.  After  Mrs. 
Noble  introduced  us  I  saw  Miss  Lamont  about  every  time  she  came 
to  the  church  until  her  disappearance.  She  came  usually  on  Sun- 
days. I  was  a  member  of  the  Christian  Endeavor  Society;  Miss 
Lamont  was  also;  she  attended  those  meetings  from  October  until 
April.  Frequently  I  was  in  the  habit  of  escorting  Miss  Lamont 
home  from  church;  have  at  times  carried  her  violin  for  her  to  her 
home.  Never  entered  the  house  when  I  saw  her  home.  Visited 
her  at  her  house  not  more  than  three  or  four  times  prior  to  April 
3,  1895.  Also  escorted  her  on  a  ride  on  the  Mission  street  cars; 
we  went  to  the  end  of  the  line  and  came  back  on  the  same  car 
and  I  brought  her  back  to  her  home  again.  Also  escorted  her  to 
the  Golden  Gate  park.  Had  never  escorted  her  to  school  prior  to 
April  3,  1895.  The  first  lecture  that  I  had  to  attend  began  at 
ten.  I  left  my  house  about  8.  I  met  Miss  Lamont  that  morning 
on  21st  street  right  close  to  Mission;  I  stated  to  her  that  I  was 
on  my  way  to  George  Kings'  house  to  get  him  to  assist  me  to  fix 
the  apparatus  in  the  church.  I  had  seen  George  King  the  Sunday 
previous,  there  was  a  conversation  pertaining  to  the  bringing  the 
organ  down  stairs  some  time  during  the  week;  stated  that  I  might 
be  there  myself  sometime  during  the  week.  Do  not  recollect  any 
conversation  with  him  at  that  time  in  relation  to  fixing  the  electric 
burner.  There  had  been  a  complaint  to  me  by  one  of  the  trustees, 
if  not  Mr.  Sademan  himself.  They  were  mentioned  to  me  that  the 
lights  would  not  work  at  the  first  press  of  the  button  and  I  said  I 
would  look  at  them  during  the  week.  Mr.  Sademan  mentioned 
about  the  press  of  the  button  a  number  of  times;  the  last  time  was 
on  the  Sunday  previous.  I  think  Mr.  Code  mentioned  to  me  about 
the  sunburners  not  lighting  readily. 

I  know  Herman  Schlageter  and  heard  his  testimony.  I  did  not 
state  that  Blanche  Lamont  had  been  led  astray  and  had  got  into 
some  house  of  ill-fame;  I  said  it  was  possible.  Had  ridden  to  the 
college  with  her  and  then  the  boys  as  the  slang  phrase  is,  joshed 
me  about  her  disappearance.  On  12th  April  I  did  not  say  to  Mr. 
Sademan  that  I  was  watching  there  to  see  Blanche  Lamont  go  over 
to  Alamada.  He  asked  me  what  I  was  doing  there  and  I  replied 
that  I  had  been  informed  that  Blanche  Lamont  intended  leaving 
the  city.  I  obtained  it  from  a  gentleman  on  Post  street,  Friday 
shortly  before  noon.  He  tapped  me  on  the  shoulder  and  said,  "Is 
your  name  Durrant?"  I  said,  "Yes."  He  said,  "You  are  interested 
in  the  Lamont  disappearance  are  you  not?"  I  said,  "No  more  than 
anyone  else  is."  And  he  says,  "Take  my  advice  and  watch  the 
ferries  this  afternoon."  With  that  he  left  me  and  walked  down 
Dupont  towards  Market.  He  did  not  give  me  his  name;  I  did  not 
ask  it;  I  had  never  seen  him  before  or  since.  Have  had  search 
made  for  him  but  have  not  located  him. 
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I  knew  at  this  time  from  the  paper  that  Blanche  Lament  had  dis- 
appeared and  that  my  name  had  been  mentioned  in  connection  with 
it.  Prior  to  seeing  it  in  the  newspapers  I  did  not  call  and  offer 
my  services  to  Mrs.  Noble;  it  was  subsequent  to  8th  April.  I  made 
no  effort  at  that  time  to  find  this  man,  to  follow  him,  nor  to  know 
who  he  was  because  I  was  so  thoroughly  happy  to  know  that  I  was 
on  such  a  clew.  I  went  to  the  ferry  as  soon  as  I  could  get  my 
lunch  and  watched  between  the  two  ferries,  remained  until  about 
twenty  minutes  to  five.  Besides  Mr.  Sademan  I  saw  Mr.  Dodge  and 
Mr.  Dukes.  I  did  not  mention  the  fact  to  them  of  what  I  was  waiting 
for  because  it  was  not  uppermost  in  my  mind  at  that  time,  nor 
from  the  conversation  they  addressed  to  me,  although  I  was  there 
for  the  purpose  of  seeing  this  girl  who  had  been  lost  and  whose 
name  had  been  connected  with  mine  in  public  print.  They  did  not 
ask  me  what  I  was  doing  there.  Their  first  questions  to  me  were, 
"Well,  Durrant,  have  you  found  the  girl  that  is  missing  yet,  or 
the  girl  you  ran  away  with?"  I  said,  "No,  but  I  was  on  the  track 
of  her,"  and  then  they  were  in  a  hurry  to  catch  the  3  o'clock  boat. 
They  went  in  the  direction  of  the  Creek  route.  I  asked  them,  would 
they  be  up  in  the  college  in  the  morning,  and  they  said  they  would, 
and  I  asked  them,  would  they  see  that  I  was  marked  present  on 
Professor  Plummer's  roll — to  call  for  me  at  the  roll-call.  It  is  not 
a  fact  that  I  said  to  them  that  I  was  waiting  for  some  friends  of 
mine,  some  members  of  the  Signal  Corps.  They  asked  me  why  I 
wished  my  name  called  on  the  following  morning,  and  I  said  I  was 
going  away  with  the  Signal  Corps  the  following  day,  and  that  I 
expected  one  of  them  across  that  evening.  I  did  not  tell  them  that 
I  was  waiting  for  Blanche  Lamont;  that  was  not  mentioned  at  all. 
I  was  waiting  for  members  of  the  Signal  Corps;  was  not  a  mem- 
ber. I  was  not  waiting  for  Blanche  Lamont  and  this  is  the  fact 
and  nothing  else  is  the  fact.  I  did  not  state  to  Mr.  Dodge  that 
I  was  waiting  there  for  some  of  the  boys  of  the  Signal  Corps.  At 
the  ferry  I  also  met  Mrs.  Wilming  the  sister  of  student  Partridge; 
we  conversed  two  or  three  minutes.  After  I  left  her  I  jumped  on 
the  Mission  street  car  and  abandoned  my  waiting  to  go  to  the 
Armory  to  prepare  my  things  for  the  following  day.  I  went  to  the 
Christian  Endeavor  society  that  night  and  saw  Tom  Vogel  there. 
Did  not  tell  him;  did  not  mention  it  to  anyone  there.  That  meet- 
ing was  at  Dr.  Vogel's  house.  They  were  all  acquainted  with  Miss 
Lamont.  I  did  not  mention  this  fact  because  it  did  not  occur  to 
me  to  mention  it.  Knew  Minnie  Williams  in  her  lifetime.  After 
my  arrest  I  did  not  deny  to  several  persons  that  I  was  at  the  foot 
of  Market  street  at  all  upon  that  day. 

The  afternoon  recess  at  the  Cooper  Medical  College  on  3rd  April 
was  between  3  and  3:30;  also  one  between  12  and  1.  During  the 
noon  recess  I  left  the  college  a  few  minutes  after  12.  A  number 
of  us  went  out  together  and  dispersed  in  several  directions  at  the 
door  or  at  the  comer  the  college  is  on.  I  walked  across  Webster 
to  the  fruit  store  on  the  corner ;  purchased  a  few  mixed  nuts.    I  did 
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not  feel  well  that  day  and  did  not  care  about  paying  full  price 
for  a  meal;  did  not  intend  eating;  took  the  nuts  instead  of  my 
lunch;  stood  at  the  corner  of  Broadway  and  Fillmore  and  then  went 
over  to  the  northwest  corner  and  sat  down  on  the  fence  and  ate 
my  nuts  and  left  the  shells  on  the  ground.  I  took  the  same  road 
back  again  to  the  college.  The  walk  took  me  in  the  neighborhood 
of  three-quarters  of  an  hour.  I  passed  into  the  ante-room  to  see 
if  there  had  been  any  mail  left  and  glanced  at  the  blackboard  and 
noticed  a  sign  that  Dr.  Stillman  would  not  lecture,  so  I  walked  out 
again.  On  the  sidewalk  I  met  student  Ross;  I  suggested  to  him 
that  we  walk  over  in  that  same  direction  from  which  I  had  come. 
He  says,  "Well,  what  is  the  matter  with  Dr.  Stillman?  Aren't  you 
going  down  to  Stillman's  lecture?"  I  said,  "There  is  a  notice  on 
the  board  saying  that  he  will  not  lecture."  He  said,  "All  right," 
then  we  went  on  the  walk.  We  met  Mr.  Carter  going  in  the  op- 
posite direction  towards  the  college.  He  was  saying,  "Boys  you 
are  going  the  wrong  way,  you  had  better  come  back  to  Stillman's." 
Mr.  Ross  said  all  right,  we  would  be  back  later,  and  he  passed  on 
to  college  and  we  continued  our  walk.  Just  below  the  brow  of  the 
hill  we  sat  down  on  a  bench  overlooking  the  bay;  remained  about 
twenty  minutes.  Then  we  walked  back  to  the  college  and  went 
directly  into  the  building;  Ross  did  not  go  in  because  he  was  smok- 
ing. I  went  upstairs  to  the  library;  don't  recollect  having  seen  Mr. 
Ross  again  that  day;  he  was  a  member  of  my  class.  I  ought  to 
have  attended  Dr.  Hasen's  lecture  on  the  subject  "New  Remedies." 
I  attended  no  lecture  until  3:30. 

When  I  met  Miss  Lament  on  the  morning  of  3rd  April  she  was 
dressed  in  a  black  dress  with  a  large  light  hat.  This  one  is  of 
similar  appearance.  I  did  not  put  that  hat  beneath  the  floor  of 
the  belfry  of  Emmanuel  Baptist  Church.  I  do  not  know  who  did. 
This  is  I  think  the  skirt  that  she  wore.  I  did  not  conceal  that  shirt 
in  the  belfry  nor  any  of  those  things  of  hers.  I  did  not  place  that 
hatchet  there;  I  do  not  know  who  did.  I  did  not  come  down  front 
the  belfry,  I  came  down  from  the  ceiling  and  passed  through  the 
church  and  came  into  the  Sunday  school  room.  On  the  3rd  April, 
all  other  things  being  equal,  I  expected  to  graduate  in  December 
of  the  same  year  as  a  doctor  of  medicine. 

On  the  afternoon  of  April  3  I  entered  the  church  from  the 
southeast  side  door  through  the  south  gate  on  Bartlett  street  which 
was  not  locked,  nor  the  door  either.  I  had  a  key  to  my  own  house 
that  would  unlock  the  door  of  the  church  and  would  unlock  par- 
tially— just  start  the  bolt — of  the  janitor's  room.  I  went  first  to  the 
library  to  lay  my  hat  and  coat  away  and  to  get  my  library  card 
for  my  book  which  I  had  taken  home  the  week  before.  When  I 
went  out  I  did  not  lock  the  door.  I  changed  my  watch  from  my 
vest  to  my  coat  on  my  way  through  the  Sunday  school  room;  I 
looked  at  it  then  and  saw  that  it  was  five  minutes  to  five.  The 
card  had  been  lying  there  since  I  had  taken  the  book.  I  did  not 
see  anybody  in  the  church  before  I  saw  George  King  nor   did  I 
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hear  anyone  before  I  heard  him  playing  the  piano.  I  first  heard 
him  when  I  was  over  the  automatic  burner  in  the  ceiling— the 
false  ceiling  above  the  sun  burner  over  the  rostrum.  I  do  not 
know  the  piece  he  was  playing,  but  I  heard  him  almost  as  soon  as 
he  struck  the  keys.  It  was  on  the  top  of  this  false  ceiling  just  as 
I  was  arising  from  the  sun  burner— I  was  just  starting  to  lay  the 
plates  back  in  place  when  I  first  heard  King  playing. 

I  did  not  write  a  statement  enclosed  in  an  envelope  addressed 
to  General  Dickinson  and  Mr.  Deuprey  and  write  at  the  bottom 
of  the  envelope  "To  be  opened  if  I  am  convicted  and  to  be  returned 
unopened  If  I  am  not  convicted."  I  never  saw  Blanche  Lamont 
after  she  left  the  car  near  the  Lowell  High  School  on  the  morning 
of  3rd  April,  1895,  neither  dead  nor  alive  and  never  at  any  time 
laid  eyes  upon  her  after  that  morning  dead  or  alive. 

I  may  have  heard  some  noise  when  I  was  fixing  the  sun  burners 
but  I  cannot  recall  any  special  noise — nothing  that  made  any  im- 
pression on  my  mind  and  that  I  can  now  recall.  My  statement  to 
Mr.  Morrison,  a  reporter,  on  the  evening  of  my  arrest  that  "I  went 
to  the  church  beween  4  and  4:30  o'clock"  had  reference  to  what 
time  I  started  to  go  there.  To  Lee  H.  Irvine  of  the  Examiner,  on 
the  evening  of  my  arrest  I  did  not  say  "Wednesday  I  came  to  the 
church  at  4:30  p.  m."  If  any  such  words  were  taken  down  they 
"were  taken  down  with  my  intention  of  saying  that  I  left  the  college 
some  time  after  4  o'clock.  Sometime  between  the  publication  in 
the  paper  and  when  I  was  arrested  I  stated  to  student  Schlageter 
that  on  the  3rd  April  it  was  Miss  Lamont  that  was  on  the  dummy 
with  me.  I  spoke  first  when  I  came  to  the  entrance.  I  said,  "Hello 
George!"  He  answered  back  just  about  the  same,  "Hello  Theo, 
you  look  rather  pale."  He  said  "What  is  the  matter  with  you?" 
I  said,  "You  would,  too,  if  you  had  gone  through  what  I  have."  It 
is  not  a  fact  that  when  I  came  to  the  opening  of  the  doors  I  stood 
silent  until  he  had  spoken  to  me.  I  walked  straight  through  the 
door;  I  did  not  pause  one  way  or  the  other.  He  may  have  spoken 
first,  I  probably  did  not  hear  it,  but  it  is  my  impression  that  I 
spoke  first.  I  did  not  come  to  King  vsith  the  idea  of  sending  out 
for  the  bromo  seltzer;  I  had  not  thought  of  it  before  I  got  to  the 
door  and  not  until  he  asked  me  about  the  organ  business — about 
bringing  the  organ  down.  I  knew  the  Sunday  previous  that  he  was 
going  to  be  there.  I  knew  it  was  some  day  during  the  week — took 
it  to  be  Wednesday  evening  that  it  would  be  needed.  I  did  not 
know  or  understand  tnat  he  would  be  there  at  that  time.  To  my 
knowledge  he  was  at  labor  all  day  except  when  he  was  studying  at 
home  during  that  month.  He  was  in  and  out  of  the  church  during 
all  times.  My  object  in  notifying  him  on  Wednesday  morning, 
April  3,  was  to  tell  him  I  would  be  there  if  it  was  possible  for 
me  to  be  there  some  time  that  afternoon,  and  I  did  not  know 
Avhether  I  would  catch  him  home  in  the  afternoon. 

There  was  no  lecture  that  I  ought  to  attend  between  the  hours 
of  4:30   and  5:30.     I  have  carried  this  lecture  card   ever  since  I 
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started  in  last  February.  I  was  not  in  possession  of  it  at  the  time 
of  my  arrest.  It  was  at  my  home  and  went  with  the  rest  of  my 
college  effects  to  General  Dickinson  and  was  given  to  me  again 
about  a  month  ago  to  refresh  my  memory  upon  the  time  of  different 
lectures. 

In  our  house  on  the  night  of  3  April  I  had  this  coat  and  vest, 
the  ones  that  I  now  have  on,  a  cut-away  coat  and  vest  of  dark  mate- 
rial termed  clay  worsted;  also  a  Prince  Albert  coat  and  vest  of 
the  same  material.  I  had  a  black  pair  of  corkscrew  trousers  which 
I  used  for  special  occasions  and  a  dark  pair  of  blue  cheviot  trou- 
sers that  I  wore  all  day  April  3  and  blue  cheviot  coat  and  vest. 
I  had  the  overcoat  that  has  been  admitted  in  evidence  and  no  other. 

Those  notes  of  the  lecture  of  April  3  were  taken  by  me;  this 
is  the  note  book  I  used  at  that  time.  It  was  on  the  3rd  April  in 
the  same  condition  that  it  is  now  as  far  as  those  notes  are  con- 
cerned, after  the  lecture  of  Dr.  Cheney;  have  made  no  alterations 
in  the  notes.  It  is  no  such  fact  that  I  did  not  have  a  note  of  Dr. 
Cheney's  lecture  on  the  3rd  April.  I  may  have  taken  notes  on  stu- 
dent Glaser's  reading  on  the  10th  April.  Dr.  Graham  visited  me 
at  the  city  prison  on  the  20th  April  after  my  arrest  in  company 
with  Dr.  Donegan.  I  did  not  state  to  Mr.  Donegan  that  I  desired 
to  speak  to  Dr.  Graham  in  private.  No  such  conversation  took  place 
between  myself  and  Dr.  Graham  to  the  effect  that  I  didn't  have 
the  notes  and  that  if  he  would  let  me  have  his  notes  I  could  establish 
an  alibi.  "Look  here,  Durrant,"  he  says,  "you  are  in  a  bad  place 
and  I  am  sorry  for  you;  I  want  to  be  a  friend  of  yours.  Have  you 
got  your  notes  of  Dr.  Cheney's  lecture?  It  is  an  important  point." 
I  said,  "I  don't  know  whether  I  have  them  or  not."  He  says,  "Well, 
if  you  haven't  I  will  help  you  out  of  it."  I  said,  "All  right,  bring 
all  your  notes  and  I  will  use  them  in  comparison."  I  absolutely 
didn't  do  anything  of  the  kind  as  to  ask  him  to  take  his  note-book 
out  and  leave  it  at  my  house,  where  it  could  be  brought  in  by  my 
mother.  There  was  nothing  ever  said  about  an  alibi  or  anything 
else.  I  had  no  idea  of  an  alibi  at  that  time.  My  idea  was  to  follow 
instructions,  to  get  the  notes  of  one  or  two  of  the  boys,  to  see  them 
for  comparison  with  the  notes  I  had  myself,  or  that  General  Dick- 
inson had.  I  was  told  to  do  so  by  some  one  of  the  attorneys.  I 
secured  nobody's  notes,  for  the  simple  reason  that  there  were  none 
brought  to  me.  I  asked  Graham  for  them  in  the  manner  I  related, 
but  it  was  at  his  suggestion  and  not  at  mine.  That  is  the  only 
party  that  I  broached  the  subject  to.  Mr.  Glaser  never  called  on 
me.  I  was  spoken  to  about  it  by  Mr.  J.  J.  Gallagher.  He  visited 
me  one  day  and  asked  me  if  I  had  the  notes  of  Dr.  Cheney's  lecture 
and  I  told  him  I  did  not  know.  I  was  first  notified  by  my  attorney 
that  I  had  the  notes.  I  knew  that  I  was  at  Dr.  Cheney's  lecture, 
where  I  was  seated,  and  that  I  had  my  note-book.  I  do  not  know 
whether  or  not  at  that  time  I  took  notes.  How  would  you  expect 
me  to  know  whether  I  took  notes  at  that  time?  During  all  that 
hubbub  I  could  not  recollect.     I  forgot  it  at  the  time  I  was  arrested 
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and  remembered  it  on  the  afternoon  of  April  17,  by  my  recollec- 
tion being  called  to  the  notes  by  Graham.  I  did  not  know  whether 
I  had  full  notes  or  not,  but  I  knew  I  had  notes.  I  had  been  over 
my  notes  before  the  10th  April,  when  Mr.  Glaser  told  me  par- 
ticular points  I  had  left  out,  and  shortly  after  that  I  wrote  in  what 
Glaser  told  me.  So  I  practically  went  over  the  lecture  on  the  10th 
April  to  see  if  I  had  left  out  any  particular  point.  I  knew  that 
it  was  public  gossip  that  the  girl  had  disappeared  on  the  3rd 
April,  and  also  knew  it  from  conversation  with  Mrs.  Noble  about 
the  10th  and  with  Tom  Vogel  by  the  7th,  and  by  conversation  with 
many  other  people.  I  knew  that  my  name  had  been  connected  from 
seeing  her  in  the  morning,  but  it  was  not  connected  in  any  other 
way  as  far  as  I  knew  at  the  time.  I  knew  at  the  time  of  my  arrest 
it  was  essential  for  me  to  establish  where  I  v/as  on  the  afternoon 
of  the  3rd  April,  but  I  may  say  that  up  until  that  time  I  had  never 
heard  the  word  "alibi"  and  I  did  not  know  what  it  was.  I  know 
what  it  means  now.  I  did  not  know  that  it  was  a  legal  defense  to 
a  criminal  action.  No  copy  of  Mr.  Glaser's  notes  was  ever  handed 
me  for  my  use.  I  didn't  know  of  any  such  fact  except  from  reading 
it  in  the  paper. 

I  walked  between  Market  street  and  the  Sausalito  ferry  back  and 
forth  and  watched  the  different  boats  that  came  in — both  ways. 
As  I  was  watching  the  boats  my  feeling  of  gladness  at  the  clew  I 
had  received  sank  perceptibly  and  passed  away  decidedly.  I  watched 
the  steam  pile  driver  that  was  there  and  had  a  casual  conversation 
with  a  stranger  to  me,  the  Deputy  License  collector.  I  never  saw 
him  before  or  since  but  I  would  know  him  again. 

I  reached  Cooper  College  on  the  morning  of  April  4  at  8  o'clock. 
The  first  lecture  I  attended  April  8  was  9:30  until  10:30.  The 
second  lecture,  a  clinic  under  Dr.  Hirshf elder,  between  10:30  and 
11:30  I  did  not  attend.  There  was  no  roll  called  at  the  first  lecture. 
The  monitor  just  glances  around  and  sees  who  is  there,  and  marks 
those  present  and  absent,  and  if  they  come  in,  and  he  sees  them, 
he  marks  them,  and  if  not,  it  goes  without.  There  was  a  roll-call  at 
the  clinic.  I  asked  Student  Partridge  to  answer  for  me.  I  was 
marked  present  for  a  moment  until  my  name  was  called  again  to 
be  quizzed,  that  is,  my  name  was  called,  I  was  not  there.  At  that 
time  I  was  on  my  way  home.  I  had  an  errand  to  perform  that 
morning.  I  may  have  gone  to  one  bank  that  day;  I  am  not  sure,  but 
I  went  to  the  coal  yard  on  Mission  street  to  order  coal.  I  got  there 
some  time  between  11  and  12.  I  had  had  my  lunch.  I  was  not  at 
Dr.  Hansen's  lecture  on  3rd  April;   it  took  place  from  2  to  3. 

I  did  not  write  that  name  and  address;  it  is  not  my  handwriting 
nor  is  it  my  printing — nothing  to  do  with  me  whatsoever. 

Mr.  Barnes.  I  offer  to  introduce  in  evidence  pages  marked  by 
this  defendant  as  being  in  his  handwriting;  not  for  the  material 
that  the  page  contains,  but  as  examples  of  the  handwriting  of  the 
defendant.  (Referring  to  pages  of  minutes  of  Christian  Endeavor 
Society,) 
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Mr.  Barnes.  Do  I  understand  you  as  stating  to  me  as  a  finality 
upon  your  cross-examination  that  you  never  at  any  time  since  your 
detention  upon  this  charge  addressed  an  envelope  to  General  Dick- 
inson and  Mr.  Deuprey  marking  upon  the  envelope,  "To  be  opened 
in  case  I  am  convicted  and  not  to  be  opened  if  I  am  not  convicted?" 
I  addressed  no  such  envelope. 

Did  you  not  show  both  of  the  envelopes  to  Miss  Carrie  Cunning- 
ham?   I  did  not. 

Did  you  upon  the  1st  October  at  the  county  jail  say  during  a  con- 
versation with  the  same  party  in  reference  to  the  Emmanuel  Baptist 
Church:  "When  I  was  fixing  the  sun  burners  I  heard  a  noise  and 
followed  it  to  the  belfry  and  looked  through  the  open  spaces  and 
saw  her  on  the  second  landing.  She  was  murdered  on  the  land- 
ing?" Those  are  not  my  words.  There  was  a  story  brought  to  me 
by  Miss  Carrie  Cunningham  like  the  story  concerning  the  "Sweet- 
pea"  girl,  which  afterwards  was  printed  in  the  paper,  purporting 
to  be  a  rumor,  as  she  said,  that  she  gathered  from  somewhere  about 
town,  saying  that  I  heard  a  noise,  while  fixing  the  gas  burner  up 
between  the  ceiling  and  that  I  had  followed  that  noise — looked  about 
to  see  what  it  was — and  had  discovered  what  you  make  reference  to. 
I  neither  affirmed  her  story,  nor  did  I  deny  it,  as  I  have  done  to 
every  reporter  who  has  broup^ht  any  story  to  me  whatever;  but 
I  did  do  this:  I  said  to  her,  "Miss  Cunninsham,  do  you  intend 
publishing  this  story?"  She  said  "No."  I  said  "If  you  do  the  same 
as  you  did  with  the  sweet-pea  girl  story,  you  will  get  me  into 
trouble,  and  into  a  lot  of  trouble,  and  put  me  to  great  annoyance, 
like  you  did  by  that  sweet-pea  story."  She  said,  "I  will  take  my 
oath  I  will  say  nothing  about  this  whatsoever  until  it  can  be  proven," 
and  she  stood  upon  the  box  there  and  took  her  oath  and  solemnly 
promised  me  she  would  say  nothing  about  any  such  story  until  it 
should  be  so  proven.  Now,  I  ask  for  the  proof  to  come  forward, 
that  is  all. 

Mr.  Barnes.  On  the  5th  October,  in  the  County  Jail,  did  she 
not  ask  you,  "Are  you  sure  it  was  the  second  landing  where  you 
saw  Blanche  Lamont  killed?  Is  not  that  landing  a  little  to  one  side 
of  the  gallery?"  and  did  you  not  reply,  "No,  you  can  look  directly 
onto  it";  and  didn't  she  then  say,  "Oh,  yes,  it  was  from  the  second 
landing  where  the  blood  fell  onto  the  cloth  covered  frame."  You 
then  replied,  "There  wasn't  any  blood,  there  wasn't  any  at  all," 
and  that  the  spots  on  the  picture  frame  had  been  analyzed  and 
showed  they  were  only  water?  Miss  Cunningham  furthered  her 
rumor  story  to  me  in  something  to  that  effect,  and  I  argued  the 
point  to  her  that  one  could  not  see  in  from  the  ceiling  in  which  I 
was  in,  or  in  which  I  was  stationed  at  that  time  on  the  new  ceiling; 
and  I  also  said  to  her:  "You  should  not  come  here  and  try  to  put 
any  such  story  into  my  mouth  as  you  did  the  sweet-pea  story."  I  also 
said  to  her  of  this  story  of  the  sweet-pea  girl:  "You  came  here  and 
had  her  related  to  me,  and  you  had  her  my  cousin  from  Scotland; 
you  had  her  as  the  young  lady  who  was  putting  up  the  money  for 
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this  defense."  I  said,  "You  printed  that  or  something  to  that  effect, 
and  where  did  your  story  land?"  I  said,  "Don't  come  here  any 
more  with  any  such  story  or  with  any  such  rumor,  because  I  will 
not  affirm  or  will  not  deny  anything  more."    That  was  the  end  of  it. 


Charles  P.  Lenahan:  I  never 
had  a  moustache  in  my  life.  That 
is  the  ring  I  took  to  405  Dupont 
street.  I  had  on  this  overcoat 
and  a  similar  hat  to  this.  Mr. 
Oppenheim  walked  into  the  store 
with  me;  I  asked  him  how  much 
he  would  loan  me  on  the  ring. 
He  said  he  could  buy  them  by 
the  bushel.  I  left  the  store  and 
went  towards  California  street 
up  towards  Pine  street.  Saw  il- 
lustrations of  the  ring  claimed 
to  have  been  worn  by  Blanche 
Lament  and  to  have  been  offered 
to  Oppenheim.  I  never  saw  the 
other  ring.  The  picture  of  her 
ring  and  my  ring  looked  very 
similar.  I  had  on  a  blue  over- 
coat and  velvet  collar  attached 
and  wore  a  black  Alpine  hat. 

Cross-examined :  (Puts  on  coat 
and  hat,  the  coat  a  short  blue 
coat  not  reaching  to  the  knees). 
This  is  the  overcoat  but  not  the 
hat  that  I  wore  that  day.  That 
hat  was  a  soft  hat,  not  large, 
small. 

Dr.  George  Charles  McDonald,: 
Have  been  a  practising  physician 
since  1883.  Am  a  fellov/  of  the 
College  of  Surgeons  in  Edin- 
borough  and  Doctor  of  Medicine 
of  the  University  of  Brussels  and 
a  member  of  the  Royal  College  of 
Surgeons  of  England.  Have  had 
experience  among  insane  people 
in  the  Morningside  Asylum  of 
Scotland  and  have  observed  the 


effect  that  constant  reading  con- 
cerning a  subject  of  more  than 
ordinary  importance,  whether  it 
be  an  event  of  sport  or  event  of 
discovery  or  even  an  event  of 
crime,  has  upon  the  imagination. 
The  nature  of  imagination  par- 
ticularly in  women  is  so  aroused 
that  delusions  are  created  to  the 
extent  that  the  person  will  be- 
lieve that  certain  facts  stated  to 
be  real  are  real,  while  in  truth 
and  in  fact  the  subject  so  stated 
to  be  real  is  entirely  a  delusion. 
In  many  instances  impaired  cir- 
culation caused  by  heart  disease 
affects  the  vision  as  to  acuteness, 
by  means  of  alteration  of  the 
circulation  of  the  eye  and  has  an 
effect  upon  the  retina.  In  old  age 
the  lens  become  more  flattened 
and  somewhat  opaque  and  the 
retaina  undergoes  some  changes 
also.  It  is  an  absolute  rule  In 
the  normal  eye — that  a  person  re- 
quires glasses  at  about  the  age 
of  40  to  45  and  that  such  glasses 
have  to  be  increased  every  five 
years  in  strength.  As  the  lens 
flattens  presbyopia  takes  place  so 
the  glasses  are  not  strong 
enough.  The  flrst  effects  of  in- 
haling gas  is  to  become  giddy 
and  nauseated,  and  have  a  throb- 
bing sensation  about  the  head. 
After  feeling  giddiness,  his  ex- 
tremities would  get  cold  and 
clammy,  and  then,  when  he  got 
the  fresh  air,  it  would  pass  off. 


IN  REBUTTAL. 


John  A.  Davis,  P.  D.  Code,  A. 
8paulding,  A.  B.  Vogel,  C.  O.  No- 
Me  and  C.  W.  Taber,  trustees  of 


the  Emmanuel  Baptist  Church, 
said  they  had  not  stated  to  de- 
fendant that  the  electric  appar- 
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atus  of  the  church  v/as  out  of 
order,  nor  requested  him.  to  re- 
pair or  arrange  the  apparatus. 

C.  W.  Dodge:  Am  a  student  in 
the  Cooper  Medical  College.  Saw 
Durrant  at  the  ferry  on  12th 
April;  I  was  in  company  with 
Mr.  Dukes  at  3:30  in  the  after- 
noon, somewhere  along  there.  He 
stated  he  was  waiting  for  mem- 
bers of  the  Signal  Corps;  haA^e 
no  recollection  of  his  mentioning 
the  name  of  Blanche  Lamont. 
Do  not  remember  the  reply,  but 
remember  one  ci  us  saying,  "Weil 
Durrant  have  you  found  the  girl 
that  is  missing  yet  or  the  girl 
that  you  ran  away  with?" 

C.  A.  Dukes  (recalled) :  Went 
to  the  ferry  in  company  with  Mr. 
Dodge  on  12th  April  between  3 
and  4.  Saw  there  defendant  and 
he  stated  he  was  waiting  for 
some  members  of  the  Signal 
Corps  and  if  they  did  not  come 
very  soon  he  would  not  wait  any 
longer.  One  of  us  in  saluting 
Mr,  Durrant  asked  him  some- 
thing in  regard  to  Miss  Lamont 
— what  he  had  done  with  her  or 
whether  he  was  waiting  for  her. 
It  was  something  to  the  effect, 
"Durrant,  have  you  found  that 


girl  that  you  ran  away  with?" 

A.  A.  Hoie:  On  12th  April  I 
saw  defendant  at  5:05  o'clock 
standing  at  the  ferry  talking  to 
a  lady.  I  can  not  describe  her 
general  appearance. 

Edward  F.  Glaser  (recalled): 
Attended  Dr.  Cheney's  lecture  on 
3rd  April  on  infant  feeding  and 
sterilization  of  milk;  I  took 
notes.  On  10th  April  I  went  to 
study  the  notes  over  preparatory 
to  Dr.  Cheney's  quiz  that  v/ould 
take  place  that  afternoon  and  Mr. 
Durrant  came  with  me  to  Pro- 
fessor Hirshfelder's  clinic-room 
and  there  I  read  over  my  notes; 
he  took  notes  of  my  reading. 

Cross-examined :  I  don't  think 
it  unusual  for  students  to  read 
their  notes  to  each  other.  He  had 
a  boolv  that  he  took  notes  in,  in 
his  hand. 

Thomas  Price:  Am  an  analyt- 
ical and  general  chemist.  Have 
seen  that  shoe  before. 

Mr.  Barnes:  Look  at  the  sole 
of  the  shoe  and  tell  me,  if,  at 
the  request  of  the  officials,  you 
made  an  analysis  of  any  spot  or 
spots. 

Mr.  Dickinson:  We  object  to 
the  question. 


The  Court:  Do  I  understand  you  claim  that  this  shoe  had  spots 
of  blood  upon  the  sole  of  it?  Was  not  that  the  object  of  the  offering 
of  the  shoe  by  the  defense?  (The  testimony  of  Sergeant  Reynolds 
is  referred  to,  a  witness  called  for  the  defense,  in  which  he  testifies 
as  to  the  finding  of  the  shoe  in  the  study  of  Dr.  Gibson,  and  as  to 
the  spot  upon  the  bottom  of  the  shoe,  which  spot  was  marked  for 
identification,  and  testified  to  by  the  witness  as  being  suspected  of 
being  a  blood  spot.  Similar  testimony  was  given  by  Sergeant 
Burke.)  If  this  shoe  was  not  introduced  by  the  defense  for  the 
purpose  of  arguing  that  spot  on  it  was  a  blood  stain,  for  what  pur- 
pose was  it  offered  and  admitted?  If  I  understand  the  defense 
do  not  claim  they  were  blood  stains,  then  there  is  no  use  to  go 
through  this. 

Mr.  Dickinson.    I  can  not  argue  that  from  the  testimony. 

The  Court.     I  will  overrule  the  objection. 
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Mr.  Price:  My  examination 
proved  that  tlie  spots  were  not 
due  to  blood,  but  to  some  greasy 
or  oily  matter.  I  have  made  an 
analysis  of  the  illuminating  gas 
of  the  San  Francisco  Gas  Com- 
pany. The  gas  here,  called  water 
gas,  is  manufactured  by  passing 
steam  over  heated  anthracite,  re- 
sulting in  the  decomposition  of 
the  steam  producing  hydrogen 
and  carbonic  oxide.  Another  is 
prepared  of  a  high  illuminating 
power,  from  carbons  rich  in  il- 
luminating gas,  as  well  as  from 
petroleum  oil.  The  two  are  mixed 
together  in  order  that  it  may 
have  a  sufficient  illuminating 
power  according  to  the  demand, 
which  is  17  candle-pov>rer.  Car- 
bonic oxide  is  a  non-illuminating 
gas  and  very  highly  poisonous; 
it  is  inflammable. 

Mr.  Barnes:  Suppose  that  an 
individual  of  ordinary  normal 
health  and  strength,  young  and 
vigorous,  goes  to  a  sun  burner 
or  gas  illuminator,  composed  of 
a  circle  of  pipe  some  18  inches 
in  diamater;  that  from  this  pipe 
there  emanate  24  several  and  dif- 
ferent gas  burners;  that  the  sub- 
ject has  turned  on  the  gas  in  all 
those  burners  at  half  force;  that 
the  sun  burner  is  covered  by  a 
reflector  which  extends  on  all 
sides  of  the  sun  burner  for  the 
purpose  of  reflecting  the  light 
downward  and  carrying  off 
through  a  ventilator  the  bad  air 
and  escaping  gas.  He  removes 
three  of  the  plates  of  this  re- 
flector, that  he  lies  down  upon 
the  floor,  places  his  head  inside 
the  ventilator,  and  works  there 
three,  four  or  five  minutes,  ar- 
ranging and  fixing  these  24  dif- 
ferent burners;  that  all  this  time 
his  breathing  apparatus  is  over 


and  above  the  stream  of  gas  com- 
ing out.  A.  Based  upon  the 
composition  of  gas  through  the 
pipes  of  the  San  Francisco  Com- 
pany, I  would  say  that  no  one 
could  breath  such  atmosphere  for 
two  minutes  without  being  abso- 
lutely overcome  and  rendered 
perfectly  helpless.  Carbonic  oxide 
and  carbonic  mon-oxide  are 
synonymous  terms,  the  latter  be- 
ing the  more  modern.  Bromo 
seltzer  contains  potassium  bro- 
mide, the  basis  or  active  prin- 
ciple and  caffein.  The  toxic  ef- 
fect of  bromide  of  potassium  is 
a  depressing  effect  upon  life. 

Charles  Morrison:  Am  a  news- 
paper reporter.  In  the  City 
Prison  on  14th  April  defendant 
told  me  that  on  the  afternoon  of 
April  3  he  arrived  at  Emman- 
uel Church  for  the  purpose  of  at- 
tending to  his  electrical  work  be- 
tween 4  and  4:30. 

J.  P.  Cooper:  On  the  14th  and 
15th  April,  1895,  was  a  reporter 
connected  with  the  Call.  Was 
present  during  the  entire  time 
of  an  interview  between  detec- 
tive Gibson  and  Mr.  Marshall  in 
detective  room.  City  Hall.  No 
such  remark  was  made  by  Mr. 
Gibson  that  there  were  traces  of 
a  No.  8  or  9  shoe  on  the  upper 
platform  of  the  belfry  of  the  Em- 
manuel Baptist  Church. 

J.  8.  Dunnigan:  Dr.  Gilbert 
F.  Graham  and  I  visited  defend- 
ant in  his  cell  on  20th  April. 
There  are  open  bars  along  the 
front.  He  stood  and  conversed 
on  one  side  and  we  on  the  other. 
Durrant  asked  me  to  retire;  Dr. 
Graham  did  not.  I  did  so  and 
waited  for  Dr.  Graham  three- 
quarters  of  an  hour.  They  were 
in  my  view   during  that  time, 
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were  both  close  to  the  bars  and 
talking  earnestly. 

O.  G.  Graham:  Was  a  student 
at  Cooper  Medical  College  be- 
tween June,  1894,  and  the  present 
time.  Was  present  at  Dr.  Che- 
ney's lecture  on  the  afternoon  of 
April  3  and  took  notes.  Went 
shortly  after  defendant's  arrest, 
accompanied  by  Mr.  Dunnigan  to 
the  city  prison.  This  is  my  note 
book  and  notes  of  lectures.  It 
was  in  my  possession  when  I 
visited  defendant.  Mr.  Durrant 
asked  Mr.  Dunnigan  if  he  would 
step  aside  and  said  he  wished  to 
speak  to  me  in  private.  He 
stepped  aside,  out  of  ear  shot, 
and  left  me  alone  with  defend- 
ant. He  asked  me  if  I  had  any 
objection  to  lending  him  my 
notes  that  he  might  compare 
them  with  those  he  had.  He  ad- 
mitted he  had  no  notes  of  that 
lecture  and  he  said  if  he  could 
get  the  notes  or  my  notes  he 
could  prove  his  alibi.  He  told 
me  I  cculd  take  them  out  to  his 
house,  get  his  book  and  put  them 
in  his  book  and  the  book  could 
be  brought  down  to  him.  He 
said  I  could  learn  the  notes  and 
come  down  to  the  prison  and  tell 
them  to  him.  I  have  never  seen 
him  since  except  in  the  court 
room.  I  did  not  go  to  visit  him 
again  nor  furnish  him  my  notes 
or  a  copy  of  them. 

Cross-examined:  Do  not  re- 
member having  asked  defendant 
on  that  occasion  whether  he  had 
the  notes  of  Dr.  Cheney's  lec- 
ture or  not.  I  remarked,  "You 
are  very  foolish  to  make  such  a 
request  for  it  will  get  you  into 
trouble." 

Carrie  Cunningham  (recalled): 
Am  a  reporter  on  the  Examiner. 
Have    %asited    defendant    almost 


every  day  up  to  the  5th  October. 
I  went  for  my  paper.  In  the 
course  of  an  interview  the  first 
of  October  he  said:  "When  I  was 
fixing  the  sun  burners  I  heard  a 
noise  and  followed  it  to  the  bel- 
fry and  looked  through  the  open 
space  and  I  saw  her  on  the  sec- 
ond landing.  She  was  murdered 
on  the  second  landing."  There 
was  an  understanding  I  was  not 
to  publish  in  the  paper  anything 
without  his  consent,  and  I  said, 
"That  is  a  great  newspaper  story, 
it  is  a  corker,"  and  he  said, 
"Well,  you  won't  publish  it,  will 
you?"  and  I  said  "Not  without 
your  consent,"  and  he  said 
"promise  me"  and  I  said  "I  prom- 
ise you  I  will  not  publish  that 
story  in  the  paper,"  and  I  have 
kept  my  word,  and  he  said  to 
me,  "Put  up  your  hands,"  and  I 
raised  my  hand  like  this  and 
said  "Don't  you  trust  me?"  He 
did  not  get  out  his  Bible;  I  did 
not  kiss  the  Bible.  I  did  not 
know  he  had  a  Bible,  the  only 
books  he  ever  showed  me  were 
the  books  the  sweet-pea  girl  had 
sent  him.  It  has  never  been  pub- 
lished. On  the  5th  October  I 
said  to  defendant,  "Are  you  sure 
it  was  the  second  landing  where 
you  saw  Blanche  Lamont  killed? 
Is  not  that  a  landing  a  little  to 
one  side  of  the  gallery?"  He 
said,  "No,  you  can  look  directly 
into  it."  I  said,  "Oh  yes,  it  was 
from  the  second  landing  where 
the  blood  fell  into  the  cloth-cov- 
ered picture  frame."  He  said, 
"There  wasn't  blood,  not  a  bit, 
there  wasn't  any  blood  at  all." 

Cross-examined:  I  keep  notes 
of  my  visits  to  the  County  Jail 
so  I  am  able  to  tell  exactly.  I 
went  there  and  I  saw  him  almost 
every   day.     I   never   used   any- 
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thing  for  publication  without  his 
permission.     I  sent  him  flowers 
once  but  he  did  not  get  them; 
the  jailer  kept  them.    He  told  me 
that  prisoners  were  not  allowed 
to  have  flowers.     These  matters 
that  I  have  testified  to  were  told 
to  me  by  defendant  on  my  oath 
that  I  would  not  publish  them; 
I  have  kept  that  oath  to  the  let- 
ter.    I  asked   the  jailer  if  Dur- 
rant  had  to  eat  the  prison  fare 
and  he  said  no,  that  things  were 
sent  in  to   him,   and   I   says,   I 
suppose  it  is  quite  a  good  idea 
to   have  something  nice  to   eat, 
all  men  like  to  have  nice  things 
to  eat.     I  have  frequently  given 
him   chewing   gum.     I   sent   the 
flowers    the   first   week    I    knew 
him.      He   was    telling   me   how 
dreary  the  cell  was  and  he  said 
he  was  fond  of  flowers  and  that 
he  had  a  garden,  and  I  sent  him 
some  roses  but  he   did  not  get 
them.     I  had  a  great  many  con- 
versations   with    him    about   the 
sweet-pea  girl.     I  did  not  write 
that  story.    Mr.  Cassell  wrote  it; 
it  was  published  in  the  Chronicle. 
Dr.  William  Henry  Mays:  Am 
a  physician  and  surgeon,  a  grad- 
uate of  the  medical  department 
of    the    State    University;    have 
been  practising  for  21  years,  my 
practise    consisting    largely     of 
mental     diseases     (stating     the 
question  before  given  to  Dr.  Mc- 
Donald ante  p.  675).  I  should  be 
of  the  opinion  that  such  a  sub- 
ject would  be  in  a  condition  of 
insensibility. 

Mr.  Peixotto :  What  is  the  phys- 
ical effect  on  the  human  body  of 
the  breathing  of  illuminating  gas 
which  is  composed  of,  say,  15  per 
cent  of  carbonic  oxide?  A.  The 
first  effects  would  be  dizziness 
and  rapid  insensibility.    If  more 


than  a  small  quantity  is  inhaled 
the  insensibility  becomes  very 
profound,  there  is  a  difficulty  of 
breathing  sets  in,  the  whole  sur- 
face of  the  body  and  face  be- 
comes flushed  and  reddened,  then 
paralysis  occurs  and  collapse 
and  coma  and  death.  There 
would  te  a  collapse  and  loss — 
complete  loss  —  of  muscular 
strength  and  the  approach  of  in- 
sensibility and  reddening  of  the 
surface.  The  mere  bringing  of 
them  into  the  fresh  air  will  not 
prove  curative  because  a  certain 
amount  of  very  virulent  poison 
has  been  taken  into  the  blood. 

Dr.  Julius  Rosenstirn:  Am  a 
physician,  a  graduate  of  the  Uni- 
versity of  Wurtemburg  and  Ber- 
lin. I  know  the  effects  of  inhala- 
tion of  illuminating  gas  upon  the 
human  body. 

Mr.  Peixotto  asked  the  same 
hypothetical  question  about  the 
effect  of  illuminating  gas. 

Dr.  Rosenstirn:  After  breath- 
ing from  three  to  four  or  five 
minutes  a  combination  of  gases 
where  carbon  oxide  is  from  10 
to  15  per  cent,  if  I  understand  it 
correctly,  the  probability  is  that 
the  person  would  be  unconscious ; 
certainly  intoxicated  to  a  marked 
degree  with  the  inhalation  of  the 
gas.  The  face  would  look  mark- 
edly flushed;  the  visible  mucous 
membrane  of  the  eyes,  the  con- 
junctive and  the  mucous  mem- 
brane of  the  lips  would  look  very 
red;  later  on  the  party  would 
see  things  floating  before  his 
eyes,  he  would  become  dizzy  and 
that  would  represent  the  stage 
from  consciousness  to  uncon- 
sciousness. Then  he  would  be- 
come unconscious  and  remain  so 
if  the  intoxication  continued. 
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THE  SPEECHES  TO  THE  JURY. 

MR.   PEIXOTTO  FOR  THE  PEOPLE. 

Mr.  Peixotto.  Gentlemen,  the  facts  and  circumstances  are  now 
before  you.  The  patient  days  of  listening,  waiting  and  expectation 
are  over.  It  is  now  the  counsels'  privilege  to  address  you,  not  to 
present  their  assertions  or  opinions,  but,  adhering  to  the  testimony 
and  evidence  and  to  that  alone,  to  deduce  therefrom  such  conclu- 
sions and  convictions  as  will  appeal  to  and  be  adopted  by  you  and 
produce  in  your  minds  that  moral  certainty  by  which  you,  as  jurors, 
alone  may  act.  We  as  counsel  for  the  State  recognize  that  this  is 
a  great  and  important  case,  that  we  have  a  divided  duty — to  the 
State  and  to  this  defendant.  The  State  never  does  and  never  will 
ask  the  conviction  of  an  innocent  man.  Ours  is  not  a  case  that 
m.ust  be  won  at  all  hazards,  regardless  of  law  and  consequences. 
No  officer  of  the  law  mindful  of  his  duty,  conscious  of  his  oath  and 
regardful  of  his  position,  can  for  a  moment  forget  this  high  respon- 
sibility. If  this  defendant  is  not  guilty  we  as  the  State's  representa- 
tives demand  the  right  to  know  it.  If  the  defendant  is  guilty  we 
as  representatives  of  this  State  demand  the  right  to  know  it  and 
to  see  that  he  is  punished  as  his  awful  crime  deserves.  You  alone 
under  our  law  and  constitution  can  determine  and  solve  this  great 
problem. 

We  ask  for  a  calm  and  deliberate  judgment.  Whatever  may  be 
the  public  opinion  is  not  determinative  here,  for  the  waves  of 
public  opinion  may  beat  and  rage  and  roar  and  roll,  but  when  they 
strike  the  walls  of  our  Court  of  Justice,  there  they  must  stop  and 
be  dispelled.  In  the  calmness  and  dignity  that  we  have  witnessed 
throughout  this  proceeding,  no  matter  how  hideous  the  crime,  nor 
bad  the  individual  who  commits  it,  he  is  entitled  to  that  fair  and 
impartial  and  deliberate  trial  guaranteed  to  all.  We,  as  officers  of 
the  law,  have  endeavored  to  place  before  you  the  best  and  most 
complete  evidence,  to  suppress  nothing  and  to  offer  nothing  that 
had  not  the  stamp  of  truth  upon  it.  You  cannot  be  unmindful  of 
the  fact  of  the  importance  of  this  trial.  From  the  day  it  was  first 
heralded  to  the  world,  this  case  has  struck  terror  and  horror  to 
the  minds  of  all  the  reading  public,  for  it  strikes  at  the  very  founda- 
tion of  our  lives.  It  means  doubt  as  to  whether  when  you  bid  your 
daughter,  your  sister,  your  wife,  one  near  and  dear  to  you,  a  fare- 
well in  the  morning,  and  she  in  her  innocence  goes  forth  to  her 
daily  avocation,  is  she  to  return  to  you  safe  and  well  and  undefiled, 
or  is  she  to  be  lured  by  pei-fidy,  cajolery,  cunning  and  persuasion 
of  some  fiend  in  man's  habiliments  to  some  lone  spot  and  there 
robbed  of  virtue  and  honor,  murdered,  defiled  and  her  body  dese- 
crated. It  means  are  even  your  houses  of  God  safe  or  are  they 
to  be  converted  into  charnal  houses,  receptacles  for  the  victims 
of  the  lustful  murderer.  In  this  case.  If  we  are  entitled  to  a  verdict, 
there  Is  but  one,  one  verdict  that  the  prosecution  asks  and  that  is 
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guilty  of  murder  in  the  first  degree  with  the  death  penalty.    You 
know  by  this  time  that  the  defendant  is  charged  with  the  crime  of 
murder   for   having   killed   Blanche   Lamont   on   or   about  April   3, 
1895.     This  fact  must  be  established  to  your  satisfaction  beyond 
all  reasonable  doubt  and  to   a  moral   certainty.     This   reasonable 
doubt  does  not  mean   a  vague,   imaginary  or  possible  doubt,  for 
everything  that  is  the  work  of  a  human  being,  that  must  be  proved 
by  the  testimony  of  mankind,  is  accompanied  with  some  vague  or 
possible   doubt.      "We  are   now   ready   to    answer   these   questions. 
"Where  was  she  murdered?";  in  the  belfry  of  the  Emmanuel  Baptist 
Church.     "When?";    on  the  afternoon   of  the  3rd  of  April,   1895, 
between   the   hours    of   4:20    and    5.      "By   whom?"    by    Theodore 
Durrant.  "What  was  the  motive?"  unbridled  passion,  that  same  mo- 
tive that  has  ruled  and  governed  the  world,  made  nations  totter 
and  decay,  brought  men  from  the  highest  pinnacles  in  life  down 
to  brutish  beasts;   that  same  motive  that  has  filled  our  histories 
with  black  pages;  that  gave  to  the  Roman  Empire  such  characters 
as   Nero,   Tiberius   and   Caracalla — whose   delight   and   pleasure  it 
was  to  see  men,  women  and  children  slaughtered  before  their  eyes 
to  satisfy  their  beastly  desires;   that  same  motive  which  inspired 
Gilles  de  Rays,  who  was  executed  in  1440  after  confessing  to  the 
murder  of  some  eight  hundred  children  in  eight  years  to  satisfy 
his  perverted  nature;  that  same  motive  that  actuated  Catherine  de 
Medici  to  have  women  fiayed  before  her  eyes  to  satisfy  her  per- 
verted passion;    that   same  motive  that  brought   out  in  the  revo- 
lutionary period  the  monstrous  baseness  of  Marquis  de  Sade,  from 
which  the  term  sadism  is  derived,  a  term  meaning  passion  and  lust- 
ful murder  coupled  with  villainies;  that  same  motive  that  prompted 
and  made  into  a  monster  Jach  the  Ripper,  the  Whitechapel  mur- 
derer, who  went  about  week  after  week  and  month  after  month  in 
that  quarter  of  London  known  as  Whitechapel  and  there  killed  fallen 
women  by  strangling  them  and  left  them  murdered  and  dismem- 
bered;  that  same  motive  that  was  the  foundation  of  that  wonder- 
ful work  in  fiction  of  the  late  Robert  Louis  Stevenson — ^the  por- 
trayal of  Dr.  Jekyll  and  Mr.  Hyde;   that  same  motive  that  made 
Mr.  Hyde  satisfy  his  inhuman  feelings,  his  perverted  passion,  his 
uncontrollable  desires  by  killing  simply  for  the  pleasure  of  killing 
and  then  satisfying  his  lustful  desires  after  the  killing  had  taken 
place;   the  motive,  insatiable  passion,  the  fire  that  consumes,  the 
abyss  that  swallows  all  honor,  fortune,  well  being,  everything. 

Blanche  Lamont  was  a  girl  of  about  twenty,  born  in  Montana, 
reared  in  the  country,  coming  here  a  year  or  two  years  ago  to  her 
aunt,  Mrs.  Noble.  You  have  seen  her  aunt;  you  can  judge  from  her 
of  the  class  and  kind  of  a  home  that  this  girl  had.  Take  the  de- 
scription the  defendant  gave  to  this  girl.  He  said  she  was  so  good, 
so  pure,  so  innocent,  that  she  thought  all  others  were  like  her,  and 
that  whomever  she  had  confidence  in  could  lead  her  whither  he 
would. 

The  other  character  in  this  awful  tragedy,  is  a  young  man  of  24, 
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a  handy  man  about  the  church,  a  medical  student — one  who  is  just 
on  the  first  step  of  that  profession  which  takes  nerve,  the  kind  of 
nerve  that  leads  up  to  a  crime  of  this  character — a  profession  in 
which  so  many  have  stopped  in  the  first  year  of  their  studies,  be- 
cause they  did  not  have  the  nerve  and  stamina  to  go  through  the 
ordeal  of  handling  the  dead  bodies  and  cutting  them  up  and  dissect- 
ing them.  You  have  seen  this  man  in  Court,  you  have  observed 
him  on  the  stand,  you  have  seen  his  coolness  and  his  calmness  and 
his  cunning.  That  character  and  the  medical  student  handling  dead 
bodies  I  wish  to  keep  before  your  eyes,  for  we  shall  need  that  later 
on.  The  character  of  Miss  Lamont  trusting  and  confiding  in  those 
in  whom  she  had  faith — I  wish  you  to  keep  that  in  your  minds  for 
we  shall  need  that  later  on.  The  defendant  has  proved  a  good  char- 
acter. I  admit  that  good  character  in  a  criminal  defense  is  one  of 
the  strongest  safeguards  against  conviction.  We  know  as  prose- 
cuting ofiicers  that  in  the  ordinary  cases  of  theft,  embezzlement  or 
forgery,  it  is  one  of  the  hardest  things  to  contend  against  before  a 
jury.  Place  a  man  on  trial  and  show  me  that  he  belongs  to  the 
criminal  class  or  is  a  poor  wretch,  an  outcast,  and  the  jury  will 
listen  to  the  evidence,  no  matter  how  weak,  retire  to  the  jury  room, 
and  in  five  minutes  come  back  with  a  verdict  of  guilty  as  charged. 
But  let  one  come  to  the  bar  well  dressed,  with  good  surroundings, 
a  few  well-appearing  people  in  his  retinue,  and  prove  a  good  char- 
acter, and  though  the  prosecution  produce  evidence  most  convincing, 
the  jury  will  return  a  verdict  of  not  guilty  with  an  explanation  that 
they  had  a  reasonable  doubt  and  a  secret  feeling  that  they  had 
better  give  the  man  another  chance.  I  do  not  argue  against  this 
doctrine.  It  is  a  man's  safeguard  and  protection  for  which  we  for- 
bear so  much  for  the  sake  of  reputation.  The  defendant  has  proved 
a  good  character,  yet  strangely  I  urge  this  as  a  strong  circumstance 
against  him  in  this  particular  case,  and  why? 

Only  with  a  man  with  an  ostensibly  good  character  would  Blanche 
Lamont  have  gone  to  a  lonely  spot.  If  Theodore  Durrant  had  been 
a  man  of  bad  character,  if  Blanche  Lamont  had  for  one  moment 
suspected  that  he  was  not  what  the  world  believed  him  to  be,  she 
never,  never  in  her  brief,  short  life,  would  have  gone  one  step  out 
of  the  sight  and  hearing  of  other  human  beings.  That  is  why  I  say 
to  you  that  in  this  case  the  defendant's  good  character  helps  to 
prove  him,  as  we  will  show  you,  the  murderer  of  this  girl  and  does 
not,  as  under  the  general  rule,  redound  to  his  credit.  Blanche  La- 
mont and  Theodore  Durrant  were  acquainted.  He  was  probably 
what  might  be  termed  her  best  friend.  He  escorted  her  to  church, 
escorted  her  home,  called  on  her,  and,  in  her  uneventful  life,  this 
young  man  with  his  education,  that  swift,  smooth  tongue  which  you 
have  heard,  was  probably  a  light  in  the  monotony  of  her  little  world. 
When  Theodore  Durrant  took  Blanche  Lamont  for  a  ride  to  the 
Golden  Gate  Park,  that  to  her  was  an  event.  Blanche  Lamont  was 
not  like  some  of  our  women  who  spend  their  lives  in  the  hypocrisy 
of  the  social  world.    Small  matters  were  much  to  her. 
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It  is  admitted  ttiat  on  the  3rd  of  April  Blanche  Lament  started 
as  usual  for  the  High  School.  The  defendant  states  he  started  for 
his  Medical  College.  However,  his  conduct  and  doings  were  un- 
usual. Durrant  had  never  before  met  Blanche  Lamont,  never  before 
gone  to  college  by  the  route  over  the  Mission  street  cars,  never  be- 
fore gone  with  her  to  school  in  the  morning,  but  upon  this  fatal  day 
all  three  of  those  things  for  the  first  time  happened.  He  had 
reached  that  state  in  his  relations  with  Miss  Lamont  when  he  was 
getting  into  closer  intimacy.  His  counsel  admit  that  he  met 
Miss  Lamont  in  the  morning  and  went  on  the  cars  to  school.  We 
proved  this  fact  without  their  admission  by  the  conducter  Schell- 
mount  and  student  Schlageter.  Shellmount,  the  conductor,  states 
this  young  girl  two  or  three  times  a  week  in  going  to  school  rode 
upon  his  car.  This  statement  by  the  conductor  is  not  strange — 
there  is  not  one  of  you  gentlemen  riding  daily  from  his  house  to 
his  business  who  does  not  frequently  ride  with  the  same  conductor. 
This  conductor  whether  he  speaks  to  you  or  not  knows  you.  If  you 
can  prove  the  doings  of  the  morning,  which  defendant  admits,  why 
can't  you  prove  the  doings  of  the  afternoon  which  he  denies?  Be- 
cause for  him  to  admit  the  doings  of  the  afternoon  would  be  to 
admit  his  guilt.  The  testimony  shows  that  Durrant  was  not  at 
the  lecture  of  Dr.  Hanson  on  the  afternoon  of  the  3rd  of  April.  He 
was  not  at  the  lecture  on  the  afternoon  of  the  10th  of  April.  Where 
was  he?  Durrant  states  that  he  was  in  the  library  talking  with 
Student  Diggins  not  about  some  lecture,  but  prescribing  for  the 
catarrh.  Diggins  does  not  corroborate  the  defendant  in  this  regard, 
but  the  testimony  of  the  State  does  prove  in  plain  and  positive 
terms  where  Durrant  was  on  this  fatal  afternoon.  First  Mrs.  Vogel 
— you  saw  her,  you  are  to  judge  of  her  character,  her  mentality, 
and  whether  or  not  she  is  laboring  under  a  delusion.  She  appears 
as  a  plain  lady  living  in  her  humble  home  on  Powell  street  with 
her  husband  whom  you  also  saw,  an  industrious,  hard-working  man. 
She  told  you  that  on  this  day  she  had  in  her  house  some  money,  not 
her  own  money,  but  money  that  belonged  to  a  friend.  This  fact 
increased  her  sense  of  uneasiness.  You  know  that  any  conscien- 
tious persons  having  something  entrusted  to  them,  are  more  mind- 
ful of  others'  property  than  of  their  own.  Mrs.  Vogel  further  ex- 
plains that  there  had  been  a  burglary  in  the  neighborhood  two  or 
three  evenings  previous — you  know  how  that  fact  always  sets  a 
neighborhood  agog.  So  it  was,  Mrs.  Vogel  on  looking  out  of  the 
window,  saw  this  man.  Now  she  does  not  say  that  that  fact  at- 
tracted her,  a  man  simply  walking  up  and  down;  on  the  contrary 
she  says  that  it  did  not,  but  she  looked  again  and  the  same  man 
was  there,  and  shortly  she  looEed  again  and  the  same  man  was 
still  there  and  he  was  pacing  up  and  down,  walking  to  and  fro, 
looking  up  at  the  buildings.  As  we  now  know,  he  was  there  wait- 
ing for  his  victim  as  would  the  carrion  vulture,  that  flies  backwards 
and  forwards  waiting  for  its  prey.  Durrant  was  there  about  two 
o'clock.     He  was  not  where  he  should  have  been — at  Dr.  Hanson's 
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lecture.  Mrs.  Vogel  watched  him,  and,  seeing  him  there  so  long, 
his  conduct  aroused  in  her  mind  a  suspicion  that  he  might  be  a 
thief,  and,  in  order  that  she  might  not  be  mistaken,  she  observed 
him  through  a  pair  of  opera  glasses.  When  she  again  saw  this  face 
in  the  paper,  she  recognized,  and  now  identifies  him  as  the  self- 
same man.  Mrs.  Vogel's  testimony  does  not  stand  alone  and  un- 
corroborated. In  due  time  the  school  let  out,  the  young  girls  came 
from  their  classes  into  the  open  air.  Mrs.  Vo*;el  saw  two  girls  come 
out  of  the  main  entrance  and  start  down  the  stairway  nearest  to 
Clay  street.  Miss  Edwards  testifies  that  she  came  out  of  the  school 
with  Blanche  Lamont.  Miss  Edwards  knew  Blanche  Lamont  and 
you  cannot  be  mislead  at  this  point,  so  let  us  follow  closely.  Mrs. 
Vogel  saw  this  man  she  had  been  observing  run  up  to  this  couple, 
this  man,  Durrant,  who  should  have  been  at  Dr.  Hanson's  lecture, 
but  was  not  there.  Miss  Edwards  observed  the  man  and  saw  Miss 
Lamont  and  him  get  upon  the  outside  of  the  car  and  Miss  Edwards 
got  in  the  car,  and  thus,  by  these  witnesses,  we  have  proved  that 
Theodore  Durrant  stepped  upon  the  car  with  Blanche  Lamont  after 
she  had  left  the  school.  Mrs.  Vogel  saw  that  car  start  on  its  trip 
southward.  Miss  Blanche  Lamont  started  with  Theodore  Durrant 
upon  her  last  earthly  journey.  This  defendant  started  on  the  road 
to  the  murderer's  cell  and  ultimately  the  gallov^'S.  The  car  sped  on. 
It  reached  California  street  and  there,  as  if  by  act  of  providence, 
it  halted.  "Stop"  was  imprinted  in  the  iron  bar  in  the  track.  Even 
that  dumb  thing  has  testified  against  this  foul  crime,  "Stop",  mute 
and  motionless  there  in  the  street  cries  out  against  this  murder. 
The  car  did  stop.  On  the  sidewalk  at  this  point  were  the  witnesses, 
Mrs.  Dorgan  and  Miss  Lanigan,  and  Minnie  Bell  Edwards  was  in- 
Side  of  the  car.  One  of  the  two  girls  on  the  sidewalk  said,  "There 
is  Blanche  Lamont."  They  observed  this  young  man  and  saw  this 
same  young  man  again  at  the  police  station.  They  saw  him  again 
in  court,  pointed  him  out  to  you,  identified  him.  That  is  testimony 
to  a  fact,  uncontradicted,  corroborated  and  unimpeached  and  under 
your  oath  you  cannot  lay  it  aside. 

The  car  continued  on  down  the  hill  onto  the  turn-table.  Miss 
Edwards  was  still  in  the  car.  As  she  alighted,  she  glanced  up  and 
saw  these  two  persons,  Blanche  Lamont  and  Theodore  Durrant, 
were  still  on  the  dummy  of  the  car.  She  went  on  her  way;  Blanche 
Lamont  and  Theodore  Durrant  went  upon  theirs.  Thus  has  Blanche 
Lamont  been  taken  out  of  school,  put  on  the  car,  and  conveyed  down 
to  Powell  and  Market  street.  She  now  gets  upon  the  Valencia- 
street  car.  We  have  seen  these  young  girls  just  blossoming  into 
womanhood  and  appearing  in  their  freshness  and  maidenhood  to 
give  their  testimony.  Fit  is  it  now  that  the  chain  in  this  remark- 
able case  be  completed  from  the  lips  of  the  latter  end  of  life.  Age 
now  steps  in.  In  connection  with  Mrs.  Crossett's  story  I  am  re- 
minded of  that  beautiful  parable  of  life  which  has  been  portrayed 
to  us  by  one  of  the  masters  of  the  English  language,  Joseph  Addi- 
son, entitled  "The  Vision  of  Mirzah."    Mirzah  goes  forth  one  morn- 
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ing  musing,  to  the  brow  of  a  hill,  and  there  midst  his  meditations, 
a  feeling  comes  over  him  that  man  is  but  a  shadow  and  life  is  but  a 
dream.  In  the  midst  of  his  meditations  a  Genius  appears  before 
him  and  says,  "Look  out  into  the  vistas  of  beyond,  and  tell  me  what 
you  see;"  and  Mirzah,  all  gaze,  looks.  "I  see,"  said  he,  "a  rich 
valley  with  a  prodigious  tide  of  water  flowing  through  it."  The 
Genius  replied,  "The  valley  is  the  valley  of  misery,  and  the  tide 
of  water  is  the  tide  of  eternity;  look  further  and  tell  me  what  else 
you  see,"  "I  see,"  said  Mirzah,  "upon  one  side,  a  great  cloud  of 
smoke,  and  upon  the  other  another  cloud  of  smoke  and  between  the 
two  a  great  bridge  spanning  this  river,  and  this  bridge  is  con- 
structed of  three  score  and  ten  arches  with  a  number  of  broken 
arches  beyond.  The  bridge  is  crowded  with  people  running  hither 
and  thither.  At  the  beginning  of  the  bridge  the  crowd  is  dense  and 
thick,  so  thick  that  they  are  pushing  each  other  off  and  people  are 
falling  through  pitfalls.  As  they  advance,  the  crowd  becomes  less 
and  in  the  middle  they  are  all  seemingly  engaged  at  something 
whilst,  rushing  here  and  there,  hither  and  thither,  appears  some 
active  individual  with  a  knife  or  scythe  cutting  down  and  slaying 
his  brethren  and  then  pushing  them  into  the  surging  tide.  There 
are  trap-doors  and  pitfalls  in  this  bridge  and  as  some  man  is  run- 
ning blindly  to  catch  at  something,  all  of  a  sudden  he  falls  through 
and  is  carried  on  and  is  lost  in  the  seething  whirlpool.  Towards 
the  end  of  the  bridge,  the  crowd  becomes  thinner  until  the  broken 
arches  are  reached,  and  at  the  end  there  are  but  few  individuals 
who  have  an  ambling  gait  stepping  carefully  and  taking  precious 
care  of  themselves,  jumping  from  one  place  to  the  other.  They  no 
longer  jostle,  no  longer  look  blindly,  they  no  longer  grasp  at  the 
vapid  somethings.  They  are  now  intent  upon  picking  out  their  own 
footsteps,  on  preserving  their  own  equilibrium.  About  the  middle 
of  this  bridge  there  are  myriads  of  birds,  some  small  wing  birds  and 
others  appearing  like  vultures  seeking  carrion.  These  fly  about  par- 
ticular individuals."  After  Mirzah  had  observed  this  wondrous 
sight,  the  Genius  said,  "That  which  you  see  is  the  bridge  of  life.  In 
the  early  part  of  life  we  start  out  with  a  mad  rush  regardless  of 
others'  feelings  and  many  are  cut  off.  In  this  rush  we  are  pestered 
like  this  people  by  these  birds.  The  birds  are  avarice,  envy,  hate, 
anger,  love  and  other  virtues  and  vices  of  humanity.  The  trap- 
doors are  the  fate  of  those  who  fall  within.  Those  who  are  running 
about  are  the  evil  doers,  the  sinners,  whose  time  is  spent  in  injur- 
ing their  fellow-men.  The  three  score  and  ten  arches  represent  the 
years  allotted  to  men.  You  observe  some  few  have  reached  beyond. 
These  are  no  longer  jostling  or  pushing  their  fellow-men.  They  are 
assiduously  preserving  themselves.  Their  work  is  there;  their  lives 
are  almost  run  and  they  are  satisfied  to  go  along  without  inter- 
fering or  being  interfered  with  by  any." 

Mrs.  Crossett  has  reached  the  end  of  life's  bridge.  She  is  now 
on  the  broken  arches,  has  lived  a  noble  and  faithful  life,  has  reared 
a  large  and  honored  family.     She  has  children,  grandchildren,  and 
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I  believe  great  grand-children.  Do  you  think  when  life's  fitful 
fever  is  about  over,  when  this  lady  has  reached  that  part  of  lier 
earthly  career  when  there  is  nothing  but  the  hereafter  to  looiv  to, 
she  is  going  to  sully  her  conscience,  burden  her  being  with  the  fact 
that  her  word,  her  testimony,  her  oath,  unjustly  assisted  to  hang  a 
human  being?  What  counsel,  however  brilliant  or  learned  though 
he  may  be,  can  make  you  believe  but  that  Mrs.  Crossett  has  spoken 
the  truth.  When  she  said  she  saw  "Theo"  there  was  a  tremble  in 
her  voice  for  it  was  hard  for  her  to  say  she  saw  this  young  man 
whom  she  had  known,  who  had  been  a  visitor  to  members  of  her 
family,  who  had  been  a  friend  and  companion  of  her  son.  Thus 
in  her  last  days  she  is  taken  from  a  sick-bed,  brought  into  a  court 
of  justice,  put  through  the  ordeal  of  going  upon  the  stand  in  a 
crowded  Court  Room  and  submitting  to  the  cross-examination  that 
justice  may  prevail  in  our  midst.  When  she  told  you,  I  felt  that 
you  believed  it  was  a  fact  that  she  did  see  Durrant  upon  the  car, 
Theodore  Durrant  with  a  girl  whom  Mrs.  Crossett  describes  as  ar- 
rayed in  garments  such  as  tJlanche  Lament  wore  on  that  day;  that 
this  couple  got  off  at  Twenty-first  street  and  walked  in  the  direction 
of  her  home  and  of  Emmanual  Baptist  Church. 

Blanche  Lamont  lived  on  21st  street  and  Theodore  Durrant  had 
gone  to  that  school  to  take  her  home.  We  can,  in  this  walk  toward 
home,  imagine  we  hear  this  glib  tongued  youth,  this  man  with  the 
ready  answer,  suggesting  to  this  innocent  girl,  "Let  us  go  to  the 
church  for  a  moment,"  this  man  of  good  character,  this  companion 
of  this  girl,  one  so  good,  so  innocent,  so  pure,  that  she  could  be  led 
anywhere  by  those  in  whom  she  had  confidence.  Thus  they  went 
down  21st  street  and  continued  on  to  Bartlett,  and  there  they  are 
seen  by  Martin  Quinlan. 

Mrs.  Leake  was  at  her  window  looking  for  her  daughter  who  was 
to  be  home  that  afternoon  and  you  know  that  when  a  mother  is 
waiting  for  her  child  she  is  intently  looking.  This  daughter  is 
an  hour  late  and  yet  did  not  come.  Whilst  thus  engaged,  Mrs.  Leake 
saw  a  couple  coming  along.  The  man  Avas  Durrant,  she  states,  and 
the  girl  was  either  Lucile  Turner  or  Blanche  Lamont.  Mrs.  Leake 
could  not  see  the  girl's  face  because  the  girl  was  looking  toward 
the  man  and  the  man  was  facing  her.  Mrs.  Leake  knew  Durrant, 
worshipped  at  the  same  altar  with  him,  was  a  member  of  the  same 
congregation  and  had  met  and  seen  him  many  times  on  previous 
occasions.  If  Mrs.  Leake  were  prevaricating,  if  she  were  not  hon- 
est, could  she  not  state  "I  saw  Durrant  and  Blanche  Lamont  enter 
the  church  at  4:20"?  But  she  is  truthful  and  tells  you  only  what  she 
really  did  see.  And  so  it  is  that  she  said  it  was  Durrant  and  the 
other  was  Lucile  Turner  or  Blanche  Lamomt.  It  was  not  Lucile 
Turner  for  Lucile  Turner  fortunately  for  herself  did  not,  after  a 
certain  time,  associate  any  more  with  Durrant.  Blanche  Lamont 
had  not  learned  the  character  of  her  companion,  and  so,  unsuspect- 
ing, she  entered  the  little  gate  of  the  church  which  unbeknown  to 
her  was  then  the  portals  of  heaven.     When  she  disappeared  from 
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the  sight  of  Mrs.  Leake,  she  disappeared  forever  from  the  gaze 
of  mankind  until  her  corpse  was  found  as  you  have  heard  it  de- 
scribed. What  happened  within  that  church  must  forever  remain 
a  blank,  the  details  concealed  alone  in  the  breast  of  Theodore  Dur- 
rant.  That  is  why  we  asked  you  if  you  would  convict  on  circum- 
stantial evidence  and  you  severally  answered  "Yes."  It  was  a  deed 
which  the  eye  of  man  could  not  see. 

Into  the  belfry  went  Blanche  Lamont  and  Thoeodore  Durrant. 
There  they  were  alone.  Passion  predominating  in  this  perverted 
man  asserted  itself;  a  weak  maiden  fighting  for  her  virtue  and  her 
honor,  a  pervert,  fiend  and  devil  fighting  to  satiate  an  insatiable 
and  overruling  passion.  His  strong  arms  grasped  her,  his  fingers 
stiffened  on  her  throat,  her  breath  stopped,  her  struggles  ceased, 
and  Theodore  Durrant  was  a  murderer. 

No  sooner  has  an  act  been  executed  than  the  guilty  one  starts  to 
conceal.  The  clothes  are  taken  off  and  tucked  away;  the  body  is 
stretched  out  and  positioned  by  the  hand  of  one  who  had  done  the 
like  before.  There  in  that  fantastic  place  on  a  floor  erected  high 
above  the  ground  with  her  arms  crossed  on  her  breast,  there  alone, 
unclothed,  unhonored,  unpraised,  unwept,  uncoffined  and  unknelled, 
with  no  dirge  but  the  wistful  wailing  of  the  wind  as  it  whistled  in 
and  out  of  crevice  and  cranny,  the  murderer  left  her  hoping  that 
time  might  wither  and  age  decay  and  thus  identity  might  be  lost 
to  man  forever.  Oh,  what  a  mistake  was  that.  Did  the  murderer 
for  one  moment  think  there  was  a  hole  deep  enough  or  a  tower  high 
enough  in  this  little  world  of  ours  to  conceal  such  a  crime,  the 
mortal  remains  of  that  pure  girl?  Like  the  ostrich,  sticking  its 
head  into  the  sand  and  thinking  it  has  thus  hidden  itself  from 
sight,  so  Durrant  hid  in  crevice  and  corner  the  tell-tale  garments, 
all  of  the  means  of  identification  of  this  poor  girl,  hoping  that  in 
time  nothing  but  the  decayed  body,  the  gaping  skeleton  might  be 
discovered  and  thought  to  be  some  poor  wanderer  who  had  thus 
mysteriously  died.  There  were  her  gloves,  her  clothes,  her  school- 
books,  everything  as  Mrs.  Vogel  saw  them  when  the  girl  came  out 
of  the  school,  as  Miss  Edwards  saw  them  when  she  went  down-stairs 
with  Blanche  Lamont,  as  Miss  Lannigan  and  Mrs.  Dorgan  saw  them 
when  the  girl  was  on  the  car,  as  Mrs.  Crossett  saw  them  on  the  un- 
fortunate young  woman,  as  Mr.  Quinlan  saw  them,  as  Mrs.  Leake 
saw  them.  All  her  apparel,  everything — even  the  underclothes  that 
her  sister  saw  her  put  on  in  the  morning  were  discovered  in  the 
church  and  have  been  brought  here  and  exhibited  to  you  and  are 
now  in  court,  each  severally  crying  out,  "Guilty,  guilty,  'twas  you, 
and  you  alone,  who  did  it."  It  is  true,  no  human  eyes  saw,  no  hu- 
man ears  heard,  save  those  of  the  dying,  strangled  girl  and  this 
man  who  has  buried  himself  in  his  own  falsehoods  in  his  endeavor 
to  save  himself  from  the  penalty  of  his  awful  crime.  That  the 
murder  was  done  in  the  belfry,  that  Durrant  planned  to  and  did 
go  back  and  finish  his  work  by  destroying  evidences  of  his  guilt 
is  most  apparent.     The  defense  makes  the  point  that  if  Durrant 
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had  been  up  in  the  belfry,  he  could  have  walked  down  to  the  outer 
door  of  the  church  into  the  street  and  thus  avoided  meeting  any- 
body in  the  church  and  thus  would  have  been  eliminated  from  the 
case  the  testimony  of  George  King.  This  at  first  glance  seems  plaus- 
ible but  on  closer  observation  it  is  readily  explained.  When  Dur- 
rant  left  the  scene  of  the  murder,  he  was  no  longer  a  reasonable 
man;  he  was  a  murderer.  To  him  every  nook  and  corner  was  an 
eye.  A  murderer's  imagination  is  looking  always  for  some  one  who 
is  spying  on  him  and  will  discover  his  dominating  secret.  A  mur- 
derer seeks  not  the  light  of  day,  but  the  darkness  of  night,  yea,  an 
Egyptian  darkness  is  not  sufficient  for  his  own  concealment.  Sup- 
pose Durrant  had  come  out  of  the  belfry  door,  had  walked  into  the 
light,  had  run  into  Janitor  Sademan  or  someone  else,  had  walked 
into  the  street  in  his  pale  condition  and  met  somebody  there  who 
would  say,  "Theo,  what  have  you  done,  how  come  you  here?"  That 
person  would  have  traveled  right  upstairs  to  see.  The  murderer's 
mind  takes  no  such  chances.  He  wants,  as  I  said,  darkness.  So 
Durrant  went  down  by  the  way  of  the  murderer,  down  by  the  way 
of  darkness.  You  gentlemen  have  traversed  that  way  when  you 
visited  the  church  and  you  know  how  you  have  to  go  groping  about 
through  little  openings  over  that  false  ceiling,  in  and  out  until 
you  reach  the  darkness  of  the  back-stairs  which  lead  into  the  room 
where  King  was.  The  defense  makes  another  point  which  I  am 
ready  to  answer.  They  say,  "How  would  a  man  with  his  hands 
dripping  with  blood  walk  in  upon  George  King  seated  playing  the 
piano?"  In  answering  this  I  am  not  going  to  call  for  any  expert 
testimony,  I  am  going  to  aslc  for  your  own  individual  experiences. 
Is  there  any  of  our  involuntary  senses  we  have  more  control  of 
than  the  hearing?  You  can  go  to  the  theater  ard  opera  and  direct 
your  sense  of  hearing  upon  one  particular  instrument,  upon  one 
particular  voice.  You  know  that  you  can  stay  in  a  room  while 
there  is  a  conversation  going  on  around  you  and  never  hear  a  word. 
You  know  how,  in  fits  of  absent-mindedness,  whole  conversations 
pass  in  your  presence  without  a  word  being  heard.  Durrant  was 
coming  down  from  the  belfry  with  something  on  his  mind,  coming 
down  for  the  first  time  into  the  light  of  day  as  a  murderer.  Do 
you  imagine  for  a  moment  that  there  was  anything  else  passing 
in  his  head  other  than  his  deed,  that  murder?  Scrutinizing  the  tes- 
timony of  George  King,  his  friend  and  companion,  an  unwilling 
witness  for  the  prosecution,  you  will  see  that  this  fact  is  fully 
borne  out.  King  testified  defendant  came  through  the  sliding  doors 
in  the  rear  as  if  he  had  come  from  that  part  over  near  the  kitchen 
and  stood  there  for  a  moment  and  looked  at  him  and  then  passed 
through.  He  stood  pale  and  disheveled,  his  hair  mussed,  the  pallor 
of  nervous  shock  and  nervous  exertion  on  his  face.  Thus  you  have- 
it  from  George  King  that  he  stood,  and  that  moment's  pause  was 
his  indication  of  surprise  at  meeting  some  one.  The  defendant, 
in  his  testimony,  describing  this  moment,  stated,  "I  came  to  the 
door,  said  'Hello,  George,  how  are  you?'     Playing  the  piano,  eh? 
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I  heard  you  when  I  was  up  between  the  ceilings  and  saw  you  before 
I  came  through  the  doors— knew  all  about  it.' "  But  the  defendant 
in  his  testimony  let  one  line  slip  which  is  an  index  to  much.  When 
George  King  said  to  him,  "Why  do  you  look  so  pale?"  he  testified 
he  replied,  "You  also  would  be  pale  If  you  had  gone  through  what 
I  have  gone  through."  And  so  you  have  it  both  from  King  and 
the  defendant's  own  admission  that  he  appeared  in  this  door-way, 
pale,  aghast,  sick,  nauseated,  and  well  might  he  have  been  after 
going  through  the  acts  that  completed  this  awful  crime. 

Durrant  had  changed  from  the  position  of  Superintendent  of  the 
Sunday-school,  medical  student,  handy  man  about  the  church  and 
pleasant  man  among  the  ladies  to  the  slayer,  the  murderer  of 
Blanche  Lamont.     Shakespeare  put  it: 

"One  sin,  I  know,  another  doth  provoke; 
Murder's  as  near  to  lust  as  flame  to  smoke." 

Our  own  poet,  Oliver  Wendell  Holmes,  has  truthfully  written, 
"Sin  has  many  tools,  but  a  lie  is  the  handle  that  fits  them  all." 

When  this  defendant  had  committed  the  greatest  sin  in  the  whole 
category,  when  he  had  transgressed  the  first  law  of  God  and  the 
highest  law  of  man;  when  he  had  imbued  himself  with  the  greatest 
of  all  sins;  from  that  time,  I  contend,  his  entire  life,  his  every  act 
with  reference  to  the  Emmanuel  Baptist  Church  and  with  reference 
to  Blanche  Lamont  and  everything  connected  with  the  church  people 
and  matters,  was  a  living  lie  that  today  stands  exposed  in  its  en- 
tirety. When  he  met  George  King  and  stood  pale,  aghast,  appalled, 
disheveled,  and  King  said  to  him,  "What  is  the  matter  with  you?" 
and  Durrant  replied,  "I  have  been  up-stairs  fixing  the  gas,"  this  first 
explanation  we  have  proved  is  false.  (The  janitor,  the  directors, 
plumbers,  the  doctors  and  the  chemists,  all  show  that  the  repair 
of  the  gas  fixtures,  as  stated  by  defendant,  was  unnecessary,  had 
never  been  reported  and  was  improbable.)  He  was  not  there  to  fix 
the  gas.  The  gas  that  that  man  had  been  tampering  with  was  the 
life  breath  of  Blanche  Lamont  and  that  alone.  If  he  had  been  to  the 
fixtures,  he  would  have  had  tools  with  him  when  he  appeared  before 
King.  He  would  have  been  as  any  person  would  have  been,  dirty  and 
soiled,  and,  as  the  doctors  say,  red.  But  he  was  pale  and  haggard 
and  disheveled.  That  is  his  first  falsehood.  His  first  explanation 
is  disproven  by  science,  by  medicine,  by  the  very  repetition  of  the 
story  itself.  That  night  he  goes  home.  His  mother  testifies  that 
his  appetite  was  not  good.  He  went  to  church.  Mrs.  Noble  came 
to  church.  At  that  time  nobody  in  the  congregation  knew  Blanche 
Lamont  was  missing.  Mrs.  Noble  was  worried  and,  as  she  ex- 
plained, went  to  church  thinking  Blanche  might  appear  there.  Who 
above  all  people  is  the  first  to  mention  the  name  of  the  missing 
girl?  Somebody's  conscience  was  troubling  him  in  that  church. 
Somebody  had  a  gnawing  at  his  inner  self.  Somebody  was  there 
who  was  not  there  for  the  purposes  of  prayer  or  devotion  but  for 
the  purpose  of  concealment.    That  person  was  Durrant.    He  moved 
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near  to  Mrs.  Noble,  and  said,  "How  is  Blanche?  I  have  got  a 
book  I  am  going  to  bring  her."  He  was  beginning  to  build  the 
baseless  fabrication  of  the  defense  that  has  been  presented  to  you. 
Time  went  on.  The  girl  was  reported  missing.  Durrant  joined 
actively  in  the  search.  He  was  suggestions,  offered  his  services 
and  the  services  of  his  friends,  depreciated  the  detectives  that 
were  out,  said  that  they  were  not  doing  their  duty.  And  yet  when 
the  search  was  at  its  ripest,  when  all  had  given  up  hope  of  find- 
ing this  missing  girl,  uncertain  where  to  look  for  her,  it  was  left 
to  this  defendant,  Theodore  Durrant,  above  all  others,  to  find,  as 
he  tells  you,  a  clew  to  Blanche  Lament  and  never  reported  it  until 
his  cross-examination  and  he  was  pinned  and  hemmed  in  by  the 
accusation  and  proof  of  murder.  He  was  forced  to  take  refuge  in 
an  absurd  but  guilty  explanation.  Theodore  Durrant,  as  we  contend, 
had  a  very  different  errand  at  the  foot  of  Market  street  on  the  12th 
of  April  than  the  evidence  of  himself  will  disclose.  He  was  th^re 
watching  the  boats  coming  in,  as  he  states,  for  Blanche  Lament,  who 
v/as  going  out.  The  prosecution  is  stopped  there  in  its  proof,  but 
we  have  the  fact  that  Durrant  was  there  waiting  and  watching  for 
some  one.  Again  the  fates  were  against  him  for  Sademan,  the  jan- 
itor, was  there  waiting  and  watching  for  some  one  and  this  circum- 
stance, to  my  mind,  coming  as  it  does  from  the  defendant's  own 
lips,  is  one  of  the  strongest  facts  proving  his  guilt.  Sademan,  as 
you  remember,  was  the  janitor  of  the  church.  Sademan  was  con- 
nected in  many  ways  with  the  congregation  and  would  be  likely  to 
report  what  he  had  heard  from  anybody  to  members  of  the  church. 
Sademan  knew  of  Blanche  Lament's  disappearance.  Sademan  was 
interested  in  the  search.  When  this  defendant  saw  Sademan, 
Blanche  Lament  was  recalled  to  the  defendant's  mind.  The  human 
mind  associates  things,  persons  and  places.  If  one  is  shown  a  hat, 
he  thinks  of  the  head  to  put  it  on.  If  one  is  shown  a  shoe,  hfe 
thinks  of  the  foot  upon  which  it  is  worn.  If  you  are  shown  a  sad)- 
dle,  it  carries  with  it  the  suggestion  of  a  horse.  If  you  see  a  cer- 
tain individual  you  think  of  the  person  that  individual  is  accus- 
tomed to  travel  with.  So,  when  this  defendant  saw  Sademan  at  the 
ferry,  Blanche  Lament  came  prominently  into  his  mind.  Here  an- 
other opportunity  presented  for  Durrant  to  dispel  the  suspicion  that 
was  slowly  growing,  connecting  him  with  Blanche  Lament.  Every- 
thing seemed  to  be  connecting  Blanche  Lament  with  Durrant.  The 
boys  were  chaffing  him,  the  detectives  were  beginning  to  couple  his 
name  with  hers.  Papers  were  beginning  to  say  he  was  the  last  per- 
son that  she  was  seen  with.  It  was  time  for  him  to  do  something 
for  himself  and  so  when  he  met  Sademan,  Durrant  dropped  that  re- 
mark unfortunate  for  himself,  "Oh,  I  am  looking  for  Blanche  La- 
ment. I  have  a  clew  to  her.  She  is  going  to  Oakland  or  she  is  go- 
ing to  leave  San  Francisco  this  afternoon."  On  cross-examination 
before  j^ou  came  the  query,  "Where  did  you  get  that  clew?  Where 
did  that  come  from?"  If  that  was  so,  it  was  a  very  important  fact. 
Up  to  that  time,  the  history  of  this  case  and  the  testimony  show* 
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nothing  affirmative  as  to  the  whereabouts  or  existence  of  Blanche 
Lamont.  If  Durrant  received  that  clew,  it  was  a  very  important 
matter  to  act  upon.  It  is  obviously  a  very  pertinent  matter 
.matter  to  inquire  into.  Any  one  who  has  experience  in  the  trial  of 
criminal  cases  knows  that  the  explanation  of  so  many  crimes  is 
always  the  absent  stranger.  Nine-tenths  of  the  burglars  and  lar- 
cenists  tried  before  our  criminal  courts,  when  the  possession  of 
stolen  goods  is  urged  against  them,  state  that  they  received  these 
goods  from  some  mysterious  stranger  for  whom  they  have  made 
diligent  search,  and  if  they  could  only  find  that  stranger,  it  would 
prove  their  innocence.  If  Durrant  could  find  the  man  who  gave 
him  the  clew  to  Blanche  Lamont,  it  would  go  a  great  ways  toward 
proving  his  innocence.  If  he  could  explain  by  any  acceptable  story 
about  this  stranger  it  would  go  a  great  ways  towards  clearing  him 
of  this  charge.  He  cannot,  and  this  mythical  story  stands  as  a 
bare-faced  falsehood.  Who  was  it?  "A  man  came  up  and  touched 
me  on  the  shoulder  on  Post  street,"  he  tells  you,  "and  said,  'Go  to 
the  ferry,  watch,  and  you  will  see  Blanche  Lamont.'"  He  heard  it; 
his  heart  throbbed  with  joy,  and  he  went  to — lunch.  After  his 
lunch,  he  proceeded  to  the  ferry.  He  never  told  this  important 
fact  to  a  living  soul.  If  what  he  states  were  true,  supposing  for  a 
moment  that  it  was  so,  would  he  not  have  followed  that  man,  clung 
to  him,  asked  him  question  after  question  and  got  some  details? 
That  night  when  he  met  his  friends  at  the  Christian  Endeavor 
Society  meeting,  so  many  of  those  who  were  still  searching,  wonder- 
ing, watching  and  waiting  for  this  girl,  would  he  not  have  said,  "A 
strange  thing  happened  today.  A  stranger  met  me  on  the  street  and 
told  me  about  Blanche  Lamont?"  But  he  never  said  a  word.  No 
information  passed  his  lips  until,  brought  face  to  face  with  his 
fabrication,  he  seeks  to  extricate  himself  from  his  false  position, 
by  a  lie  as  transparent  as  the  myth  that  touched  him  on  the  shoul- 
der. He  did  receive  a  touch  on  the  shoulder,  but  that  was  not  at 
Post  street.  It  was  constant,  it  was  everywhere.  From  the  mo- 
ment he  killed  that  girl  there  was  a  touching  wherever  he  wemt. 
There  was  a  grim,  awful  visage  following  him  everywhere.  That 
touching,  that  grim  stranger,  was  his  conscience.  Conscience, 
harder  than  our  enemies,  knows  more,  accuses  with  more  nicety. 
Conscience  which  could  not  be  thrown  off,  which  touched  him  on  the 
shoulder  at  Post  and  Grant  avenue,  touched  him  on  the  shoulder 
in  the  morning,  touched  him  on  the  shoulder  in  the  evening,  touched 
him  on  the  shoulder  at  night.  This  phantom  man  was  none  other 
than  grim  visage  accusing  guilty  conscience.  To  make  this  false- 
hood more  apparent,  your  attention  is  directed  to  the  testimony  of 
the  other  witnesses  who  met  him  at  the  ferry.  He  met  two  other 
witnesses.  Dodge  and  Dukes,  and  yet  he  said  nothing  to  them. 
These  two  persons  were  not  in  any  way  connected  with  Emmanuel 
Baptist  Church,  and  therefore  Blanche  Lamont  was  not,  in  the  asso- 
ciation of  ideas,  connected  with  them,  and  yet  Mr.  Dodge  and  Mr. 
Dukes  tell  you  that  the  first  words  they  said  to  him  jocularly  were, 
"Well,  Theodore,  have  you  found  the  missing  girl?"  and  Durrant 
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then  did  not  have  this  mysterious  clew  suggested  to  him.  The  joy 
of  his  message  must  have  subsided,  for  his  reply  waS;,  "I  am  wait- 
ing for  some  members  of  the  signal  corps." 

Later  another  person  sees  him  at  the  ferry  who  stated  that  five 
minutes  after  five  he  saw  Durrant  at  the  turn-table  of  the  Howard 
street  cars  with  a  young  lady.  That  fact  is  in  evidence  and  is  be- 
fore you  to  be  considered;  however,  it  was  not  our  province  to  pur- 
sue it  any  further.  It  may  be  that  he  had  watched  and  waited  for 
this  young  lady  as  he  had  watched  and  waited  for  Blanche  Lamont. 
I  repeat,  that  this  mysterious  clew  is  a  falsehood  and  guilty  lie,  and 
the  more  the  defendant  has  endeavored  to  explain,  the  bolder  has 
stood  forth  his  falsehood  and  his  falsehood  is  his  guilt.  Which  are 
you  to  believe,  eight  or  one,  especially  when  that  one  Is  actuated 
by  his  own  interests  and  buried  in  his  OAvn  falsehood.  I  believe  it 
was  Lord  Macauley  who  used  this  reasoning:  If  one  should  place 
before  you  a  basket  containing  twenty  loaves  of  bread,  and  every 
loaf  was  alike,  and  you  should  be  credibly  informed  that  one  of  the 
loaves  was  deadly  poison  and  one  taste  thereof  would  deprive  the 
person  so  partaking  of  his  life,  what  man  with  that  information 
would  partake  or  allow  any  one  who  was  dear  to  him  to  partake 
of  one  taste  of  any  loaf  in  that  basket?  So  w-e  have  it  as  a  prin-f 
ciple  and  maxim  of  law,  "False  in  one,  false  in  all."  If  we  have 
shown  that  this  defendant  placed  one  poisoned  loaf  in  the  basket 
of  his  testimony,  the  rest  of  it  is  tainted  and  you  cannot  partake 
of  it.  There  is  one  poisoned  loaf  in  his  basket,  yea,  there  are  many. 
Let  us  count  them.  Mrs.  Vogel  contradicts  him.  The  defendant 
tells  you,  "I  was  not  at  Powell  and  Clay."  Mrs.  Vogel  says  he  was. 
Miss  Edwards  says  he  v.'as.  Mrs.  Dorgan  says  he  was.  Miss  Lan- 
nigan  says  he  was.  Defendant  tells  you,  "I  was  not  on  the  Valencia 
street  car."  Mrs.  Crossett  says  he  was.  Defendant  tells  you,  "I  did 
not  go  into  the  church."  Martin  Quinlan  says  he  did.  Mrs.  Leake 
says  he  did.  Defendant  tells  you,  "I  had  the  notes  of  April  3." 
Glaser,  by  inference,  said  he  had  not.  Graham  positively  says  that 
he  stated  that  he  had  not.  Science  has  contradicted  him  as  to  the 
fixing  of  the  gas.  Reason  contradicts  him  in  his  meeting  with  the 
phantom  man.  Is  everybody  mistaken,  untruthful,  false,  and  he 
alone,  the  only  one  interested  beyond  measure,  truthful,  right? 

Gentlemen,  let  us  take  the  case  from  another  point  of  view. 
Instead  of  presenting  the  case  leading  up  to  the  finding  of  the  cold 
corpse  of  the  girl  in  the  belfry,  let  us  find  her  there  and  see  if  we 
can  discern  what  person  is  accountable.  On  Saturday,  13th  April, 
for  some  reason  the  exact  nature  of  which  has  not  been  disclosed 
to  you,  a  search  was  instituted  in  the  Emmanuel  Baptist  Chui'cli 
for  something.  Crevice  and  cranny  from  basement  to  attic,  yea, 
even  to  the  tower,  were  gone  over  and  soon  a  door  was  found  with 
the  knob  broken  off.  It  was  later  ascertained  that  this  knob  was 
concealed  under  the  door  itself.  The  breaking  of  that  knob  was 
sufficent  to  cause  the  door  to  be  locked  so  that  it  could  not  be 
opened  with  a  key.  This  door  was  broken  through  and  the  ofiicers 
continuing  their  search  up  the  stairs,  found  in  the  pale  light  the 
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form  of  a  human  being.  Was  this  man  or  woman?  That  being 
ascertained,  the  next  question  was,  how  did  it  come  there?  The 
body  was  laid  out  with  the  arms  crossed  upon  the  breast.  There  it 
lay,  white  as  marble.  Down  these  winding  stairs  the  officers  bring 
this  white  form  into  the  open  air  and  then,  as  Gibson  said,  you 
could  see  the  body  redden  and  start  to  decay.  Even  in  death  did 
this  girl  blush  when  her  pale  form  was  exposed  to  the  vulgar  gaze 
of  man.  One  glance  told  the  tale.  No  scientists's  skill  was  needed 
to  tell  the  beholder  that  it  was  murder.  Blanche  Lament  could  not 
have  committed  suicide.  She  could  not  have  disrobed  and  con- 
cealed her  garments  all  over  the  church.  She  could  not  have  laid 
herself  out  in  the  belfry.  Therefore,  the  natural  and  only  infer- 
ence to  any  human  mind  is  that  it  was  a  death  from  another's 
hand.  How  did  she  come  there?  If  she  was  murdered,  she  could 
not  have  been  killed  outside  of  the  church  and  carried  in  there 
with  her  clothing  and  placed  in  the  position  found,  for,  if  mur- 
dered elsewhere,  the  body  could  have  been  disposed  of  in  many 
better  ways.  The  answer  therefore  is,  she  must  have  been  mur- 
dered in  the  church.  Then  comes  the  question:  "Who  was  Blanche 
Lament?"  Was  she  a  girl  who  would  go  about  with  everybody. 
"No,"  comes  the  answer.  Who  were  her  friends?  With  whom  did 
she  go  about?  George  King  and  Theodore  Durrant.  Who  had 
access  to  the  church  at  all  times?  Dr.  Gibson,  George  King,  the 
janitor,  Theodore  Durrant.  Again,  who  were  the  companions  of 
this  girl?  The  evidence  is  silent  as  to  Sademan.  It  is  certainly 
silent  as  to  Dr.  Gibson.  It  does  say  that  George  King  and  Durrant 
were  in  the  habit  of  accompanying  this  girl  about.  Who,  without 
considering  the  contradictory  testimony,  was  with  the  girl  on  the 
3rd  of  April?  Theodore  Durrant  in  the  morning  at  least.  Who 
was  at  the  church  in  the  afternoon?  Holding  strictly  to  the  de- 
fendant's admissions,  two  persons,  George  King  and  Theodore  Dur- 
rant. Where  was  the  body  found?  In  the  belfry.  Where  was 
George  King  that  afternoon?  In  the  basement.  Where  had  he  been 
previous  to  that?  At  his  business.  What  was  he  doing  in  the  base- 
ment? Playing  the  piano.  Who  else  was  in  the  church  that  after- 
noon? Theodore  Durrant.  Where  was  Blanche  Lament  murdered? 
In  the  belfry.  Who  came  from  the  belfry,  George  King?  No,  Theo- 
dore Durrant.  Upon  whom  then  should  suspicion  alight,  taking 
it  yet  as  only  a  suspicion?  Is  not  this  suspicion  enough  to  start 
you  on  an  inquiry?  If  one  were  interested  in  the  discovery  of  the 
murderer,  under  such  circumstances  would  you  let  Theodore  Dur- 
rant go  and  arrest  anybody  else,  or  would  you  say,  "This  is  a  case 
to  be  investigated?"  We  wish  to  follow  this  thing  up.  Theodore 
Durrant,  we  want  to  know  what  you  were  in  the  belfry  for,  for 
science  replies  that  you  could  not  have  fixed  the  gas  in  the  way 
you  described.  The  trustees  say  there  was  no  occasion  for  fixing 
the  gas.  The  janitor  says  the  gas  was  in  perfect  order.  Men  of 
science  say  you  were  not  in  the  condition  that  a  man  would  be  in 
who  had  inhaled  gas.  The  gas  explanation  is  not  satisfactory. 
When  Blanche  Lament  was  murdered,  what  were  her  outward  con- 
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ditions?  She  had  on  her  ordinary  clothes,  her  school  clothes,  and 
when  last  seen  had  her  books.  What  does  that  show?  She  had 
gone  from  some  place  to  another  place,  from  school  to  church.  Let 
us  go  to  the  school  and  see  if  anybody  saw  Blanche  Lament  leave 
there.  Yes,  Miss  Edwards  saw  here  leave.  Mrs.  Dorgan  saw  her 
leave.  Miss  Lannigan  saw  her  leave.  What  else  did  these  girls 
see?  They  saw  her  meet  a  man.  Who  was  that  man?  Durrant. 
Mrs.  Vogel  saw  Durrant  meet  Blanche  Lament.  We  have  now  a 
substantial  clew.  Let  us  follow  it  a  little  further.  Mrs.  Crossett 
saw  them  on  the  Valencia  street  car.  Mr.  Quinlan  saw  them  at 
Twenty-second  and  Bartlett  street  on  their  way  to  the  church;  Mrs. 
Leake  saw  them  enter  the  church.  Who  then  went  from  school  to 
church  with  Blanche  Lament?  Eight  witnesses  tell  you.  "Theo- 
dore Durrant."  He  admits  he  was  at  the  church  but  explains  in 
his  testimony,  "I  arrived  at  the  church  at  five  minutes  of  five.  I 
know  it  because  I  switched  my  watch  from  one  pocket  to  another," 
but  in  his  previous  statements,  before  he  knew  that  he  would  be  so 
■seriously  called  upon  to  make  explanation,  he  stated  to  several  per- 
sons that  he  arrived  at  the  church  between  4  and  4:30.  He  did 
arrive  at  the  church  between  4  and  4:30  with  Blanche  Lament. 
Following  the  details  of  the  evidence,  starting  as  you  will  from 
any  point  of  view,  you  can  reach  but  one  conclusion.  From  every 
side,  from  every  source,  it  leads  to  the  guilt  of  this  defendant  or  to 
his  falsehood,  and  his  falsehood  is  his  guilt.  It  is  not  you  who 
convict  this  defendant,  it  is  not  upon  any  of  you  that  the  respon- 
sibility rests,  but  upon  providence.  Providence  set  its  sentinels 
along  the  line.  They  have  told  you  the  story,  traced  this  defendant 
step  by  step  from  the  time  he  got  up  in  the  morning  until  he  went 
into  the  church,  killed  the  girl,  went  home  to  his  bed,  and  then 
started  on  his  method  of  concealment.  All  of  this  is  before  you. 
This  man  now  stands  before  you  stripped  of  truth,  naked  in  his 
guilt.  He  is  as  naked,  unclothed  and  bereft,  as  he  left  the  body  of 
that  young  girl  in  Emmanuel  Church.  There  is  but  one  thing  left 
for  you  to  do  and  that  is  to  render  your  verdict  of  guilty.  It  is 
ours  by  right,  by  law  and  by  justice.  We  ask  it  as  a  matter  of 
duty.  We  ask  it  as  a  matter  of  right.  We  ask  it  in  the  name  of 
the  law,  in  the  name  of  the  People  of  the  State  of  California.  You 
will  be  but  doing  your  solemn  duty.  Do  it,  as  quickly,  as  surely 
and  as  certainly  as  Durrant  with  his  fingers  strangled  and  stifled 
that  young  girl. 

October  25. 
MR.  DICKINSON    FOR    THE    PRISONER. 

Mr.  Dickinson — Gentlemen  of  the  Jury:  I  wiU  start 
with  the  morning  of  the  3rd  April  and  caU  attention 
to  the  position  and  relations  of  the  two  principal  actors  in 
this  tragedy.     The  defendant,  a  young  man  of  twenty-three, 
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a  man  of  good  associations  and  unsullied  character,  and 
which  after  the  conclusion  of  the  testimony  still  stands 
unsullied. 

My  learned  friend  made  some  reference  to  unbridled 
passion  and  sensualism  and  sadism,  but  I  challenge  the 
prosecution  to  point  out  one  iota  of  testimony  that  points 
in  any  manner  or  degree  to  the  truth  or  even  the  suspicion 
of  the  existence  of  any  such  state.  This  is  particularly 
important,  as  it  was  given  by  the  gentleman  as  the  motive. 
There  is  nothing  in  this  entire  case  to  show  the  motive  for 
the  commission  of  this  crime  by  the  defendant.  The  young 
woman  who  unfortunately  lost  her  life  upon  that  day  or 
on  some  day  shortly  after,  I  believe  also  to  have  been 
of  unblemished  reputation.  There  was  no  particular  inti- 
macy between  these  parties;  they  had  but  seldom  met;  she 
went  out,  more  or  less,  amongst  her  social  set;  attended 
various  church  affairs.  She  was  undoubtedly  pursuing  her 
study  and  enjoying  herself  and  conducting  herself  as  young 
ladies  ordinarily  do.  I  have  been,  therefore,  surprised  by 
the  intimation  that  the  defendant  and  this  young  girl  were 
close  friends.  I  intend  to  lay  great  stress  in  the  course  of 
my  argument  upon  the  naturalness  upon  which  these 
parties  acted,  and  particularly  the  defendant.  Under  the 
circumstances  and  conditions  set  forth  by  the  testimony, 
it  was  not  extraordinary  or  unreasonable  that  the  defendant 
should  have  been  on  the  way  to  the  house  of  George  King 
to  make  arrangements  to  meet  him  in  the  afternoon,  for  he 
had  two  purposes,  one  that  he  might  have  King's  assistance 
in  fixing  the  electric  light,  and  the  other  that  he  might 
have  King's  assistance  in  carrying  the  organ  down  from 
the  organ  loft.  It  undisputably  appears  from  the  testimony 
that  the  defendant  had  been  in  the  habit  of  attending  to 
the  electric  lighting  apparatus  of  the  church.  Much  stress 
was  laid  upon  the  proposition  that  he  had  not  been 
requested  to  do  so  by  any  of  the  trustees  or  by  Mr. 
Sademan,  the  janitor,  on  the  particular  day  which  he 
mentioned,  but  by  reference  to  Mr.  Sademan 's  testimony  it 
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will  be  found  that  Mr.  Sademan  admits  that  at  times  by 
the  pressing  of  the  button  the  first  or  second  time  the  lights 
did  not  light  and  that  was  what  this  defendant  was  regu- 
lating. 

On  this  morning  the  young  lady  was  on  her  way  to 
school.  They  met — so  far  as  we  know — by  chance.  There 
is  nothing  to  indicate  they  met  by  agreement.  They 
boarded  the  car  together.  Now,  this  young  lady,  as  I  have 
stated,  I  believe  to  have  been  a  pure  and  virtuous  girl. 
We  know  at  this  time  she  was  well  acquainted  with  the 
defendant.  If  there  was  anything  wrong  or  out  of  the  way 
with  him,  she  would  have  known  it  or  some  of  her  associates 
would  have  known  it.  Prosecution  takes  great  credit  for 
having  discovered  the  fact  that  the  defendant  and  Blanche 
Lamont  boarded  the  car  upon  the  3rd  April  and  rode 
to  the  High  School,  but  they  discovered  that  fact  from 
the  defendant.  On  the  3rd  April,  in  the  evening,  he 
met  Mrs.  Noble  at  the  chuvch  and  told  her  that  he  and 
Blanche  had  ridden  to  school  on  that  day.  On  the  14th 
April,  immediately  after  his  arrest,  he  stated  that  he 
had  ridden  to  school  with  her  on  the  morning  of  the  3rd 
April. 

We  come  now  to  the  lecture  given  by  Dr.  Cheney 
on  that  afternoon.  The  testimony  here  is  clear  and  undis- 
puted that  the  defendant  was  at  the  lecture  upon  that 
afternoon  and  I  base  that  upon  defendant's  own  testimony, 
which  I  submit  is  clear  and  fully  corroborated  by  the 
evidence  of  Dr.  Cheney  and  of  Mr.  Gray  and  by  the 
testimony  of  every  other  student  in  that  class. 

This  undoubtedly  is  the  pivotal  point  of  this  case — ^"Is 
this  roll  call  correct?"  If  that  roll  call  be  correct,  the 
prosecution  fails  in  every  other  respect  so  far  as  leading 
to  the  conviction  of  this  defendant  is  concerned.  Now, 
then,  are  you  convinced  beyond  a  reasonable  doubt  that  the 
roll  call  is  incorrect? 

All  of  the  students  called  deny  they  answered  when  the 
name  of  Durrant  was  called. 
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Of  course  the  answer  comes  back,  "Well,  if  he  was  there, 
why  does  not  someone  come  forward  and  testify  that  he 
saw  him  there?"  I  submit  that  an  examination  of  the 
circumstances  and  conditions  under  which  these  students 
attend  the  college  and  which  surround  them  during  these 
lectures  fully  and  completely  answers  the  question. 

There  has  been  a  great  deal  said  here  of  notes  taken  at 
that  lecture.  I  have  here  the  book  of  the  defendant.  The 
defendant  says  that  he  took  those  notes  at  he  lecture  except 
two  rules  he  copied  from  Mr.  Glaser  on  the  afternoon  of 
10th  April.  Now  it  appears  from  the  testimony  that  these 
notes,  which  are  now  produced  and  are  in  this  book,  were 
turned  over  to  myself  on  the  17th  April.  That  has  an 
important  bearing  when  we  come  to  consider  the  conver- 
sation with  Dr.  Graham. 

Mr.  Glaser 's  testimony  itself  does  not  go  to  the  extent 
that  he  claims  that  his  notes  were  copied.  If  this  defendant 
had  appeared  at  the  quiz  with  Mr.  Glaser  and  had  not 
had  any  notes  whatever,  because  he  had  not  been  present 
at  the  lecture  on  the  3rd  April,  would  not  Mr.  Glaser 
have  discovered  it?  Would  there  not  have  been  something 
said  or  some  acts  of  the  defendant  which  would  have 
attracted  Mr.  Glaser 's  attention?  Yet  there  was  nothing 
that  attracted  attention  and  Mr.  Glaser  admits  that  he 
forgot  all  about  it  lintil  his  attention  was  called  to  it  at  a 
subsequent  period  after  suspicion  had  fallen  on  the  defend- 
ant. With  regard  to  Dr.  Graham's  testimony,  I  consider 
and  do  say  confidently  that  Dr.  Graham  is  mistaken.  It 
took  Dr.  Graham  up  to  about  the  5th  October  of  this 
present  month  before  he  came  to  divulge  the  main  propo- 
sition to  which  he  testified,  namely,  that  the  defendant  had 
asked  him  to  bring  his  notes.  Now  I  submit  that  in  the 
condition  of  affairs  at  that  time,  the  defendant  would  not 
have  asked  any  such  question,  as  defendant's  notes  were 
then  in  the  possession  of  his  attorney  and  had  been  from 
the  17th  of  the  month,  three  days  before  the  interview  that 
Dr.  Graham  testifies  to  in  which  defendant  told  him  that 
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he  had  no  notes  and  that  if  he  could  get  some  notes  he 
could  establish  his  alibi.  Three  days  before  that  time  these 
notes  wliich  I  have  read  to  you  and  compared,  were  in  the 
possession  of  his  attorney,  and  what  did  he  want  to  make 
any  such  request  of  Dr.  Graham  for?  That  he  should  have 
asked  for  the  notes  for  the  purpose  of  comparison,  as 
suggested  by  him,  as  instructed  by  his  attorney — I  see 
nothing  unreasonable  with  regard  to  that.  The  notes  of 
all  the  students  have  been  brought  here  at  the  instance 
of  the  prosecution  and  are  here  at  the  present  time  for  the 
purpose  of  comparison.  I  am  inclined  to  think.  Gentlemen 
of  the  Jury,  that  Dr.  Graham's  was  a  little  case  of  over- 
education.  I  think  he  has  associated  with  our  friend 
Dunnigan,  who  was  connected  with  the  "Examiner,"  to 
that  extent  that  the  thing  has  grown  upon  him  since  last 
April,  until,  on  the  5th  October,  he  was  prepared  to  say 
what  he  did.  I  submit  that  the  fact  of  the  presence  of  the 
defendant  at  that  roll  call  is  established  beyond  the  per- 
adventure  of  a  doubt.  If  you  are  not  convinced  beyond  a 
reasonable  doubt  that  he  was  not  at  that  lecture,  then  you 
have  to  acquit  him.  He  swears  he  was  at  the  college  at 
the  lecture  and  when  Dr.  Cheney  and  Mr.  Gray  bring  forth 
the  roll  book  and  substantiate  the  fact  that  he  was  there 
so  far  as  the  roll  call  can  do  so,  that  testimony  is  testimony 
to  the  effect  that  he  was  there.  The  roll  call  amounts  to 
the  statement  by  Dr.  Cheney,  "I  believe  Durrant  was 
there. ' ' 

The  testimony  of  defendant  shows  that  at  the  conclusion 
of  the  lecture,  or  at  4:15  o'clock  upon  that  day,  he  went 
to  the  church. 

Several  reporters  have  testified  that  at  an  interview  held 
on  the  14th  April  defendant  said  he  went  to  the  church 
from  4  to  4:30.  I  do  not  see  that  that  contradicts 
defendant's  statement.  Of  course,  it  is  sought  to  be  put 
in  opposition  to  his  statement  on  the  stand  that  he  arrived 
at  the  church  at  5  minutes  of  5.  I  think  in  his  statement 
upon  the  stand,  when  he  used  the  language  that  he  went 
to  the  church  he  had  in  view  the  fact  of  the  time  when 
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he  left  the  lecture  at  the  college  and  he  did  go  to  the 
church  between  4  and  4:30.  That  explanation  is  a  reason- 
able one  and  satisfactorily  explains  the  proposition. 
Another  fact  suggests  itself  in  that  connection.  At  the  time 
when  this  statement  was  made,  the  young  man  had  just 
been  brought  in.  He  had  been  in  the  jail  for  about  an 
hour.  He  had  had  a  sort  of  triumphal  march  across  the 
bay  and  through  the  town;  the  streets  were  filled  with 
extras  regarding  the  matter;  a  riot  was  imminent  and 
everything  was  in  a  high  state  of  excitement.  He  was  in 
the  booking  room  of  the  City  Prison  and  at  that  time  and 
under  those  circumstances  everything  was  confusion  and 
excitement.  He  was  then  called  upon  to  make  a  statement 
and  under  such  surroundings  and  conditions  I  am  gratified 
that  he  did  not  make  any  break  in  his  statement.  I  am 
satisfied  of  his  innocence,  as  much  from  his  conduct  at 
that  time  as  from  any  other  incident  connected  with  the 
whole  case.  The  only  flaw  that  is  sought  to  be  picked  in 
his  statement  is  the  language,  "I  went  to  the  church 
between  4  and  4:30  o'clock."  There  is  nothing  that  I  can 
find  to  surmise  or  base  an  idea  upon  to  the  effect  that  there 
was  any  engagement  whatever  for  the  defendant  to  meet 
Blanche  Lamont  on  that  afternoon.  Certainly  if  he  had 
intended  to  meet  her  something  would  have  been  said  about 
it  in  the  morning.  He  would  not  have  been  running  up 
and  down  in  front,  on  the  sidewalk  in  front  of  the  school 
and  before  Mr.  Vogel's  opera  glass,  if  he  had  made  an 
engagement  with  this  lady  in  the  morning.  When  did  this 
idea  seize  him  to  go  and  meet  this  lady?  Wlien  did  the 
change  take  place  which  my  learned  friends  spoke  of 
yesterday?  When  did  he  turn  monster?  His  conduct  as 
he  has  appeared  in  the  court-room,  his  conduct  since  the 
time  of  his  arrest,  his  character  up  to  the  time  of  his  arrest, 
his  entire  surroundings,  behavior  and  actions  controvert 
and  absolutely  deny  even  the  suspicion  of  such  a  character. 
Now,  as  to  what  occurred  upon  his  arrival  at  the  church. 
His  statement  is  that  he  went  to  the  library  and  left  his 
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hat  and  coat  there,  and  that  is  corroborated  by  the  witness 
King,  with  whom  he  went  to  get  the  coat  and  hat  after 
they  had  brought  the  organ  downstairs.  He  then  accounts 
for  why  he  knew  it  was  5  minutes  to  5 — because  he  took 
his  watch  out  of  his  vest  pocket  and  put  it  in  his  coat 
pocket,  so  that  when  he  should  lean  over  it  would  not  drop 
out  of  his  vest  pocket.  He  then  went  to  the  library,  folded 
his  coat  and  left  it  upon  the  box  and  placed  his  hat  on 
the  box  and  then  he  proceeded,  as  he  stated,  and  fixed  the 
gas  burner  and  after  he  got  through  he  went  down  the 
rear  way  to  the  room  where  George  King  was  playing  the 
piano.  Now,  I  think  it  will  be  conceded  that  the  defendant 
is  a  young  man  of  average  common  sense.  I  do  not  believe 
that  his  sense  of  self-preservation  has  been  blunted.  There 
was  no  reason,  if  he  had  committed  this  crime,  why  he 
should  have  gone  down  to  J\Ir.  King.  There  was  nothing  to 
interfere  with  his  passing  out  through  the  front  entrance 
of  the  church  to  get  his  coat  and  hat;  but  hearing  the 
music,  as  he  stated,  he  went  immediately  from  that  place 
down  to  the  room  and  there  had  a  conversation  with  his 
friend  King. 

If  this  defendant  had  committed  that  crime,  why  did  he 
not  go  immediately  away,  why  did  he  go  down  and  see 
King?  He  could  walk;  he  felt  a  little  nausea  and  a  little 
weakness  and  he  accounts  for  how  he  came  to  have  that 
feeling.  Considerable  stress  was  laid  upon  the  proposition 
that  he  paused  in  the  doorway  when  King  first  saw  him. 
He  says  he  did  not  pause.  That  is  not  a  very  material 
proposition.  Some  dispute  has  been  made  here  as  to 
whether  one  grows  pale  or  red  when  affected  by  gas.  From 
my  observation,  when  one  becomes  nauseated,  he  generally 
becomes  pretty  pale.  It  has  never  been  claimed  by  the 
defense  that  so  much  gas  was  inhaled  by  the  defendant  that 
it  seriously  affected  him,  but  that  it  only  affected  him  to 
the  extent  that  the  evidence  shows.  His  conduct  thereafter 
was  reasonable  and  consistent.  He  went  down  the  stair- 
way; he  took  the  ladder  down  and  laid  it  in  its  accustomed 
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place.  He  went  to  the  push  button  and  turned  the  gas 
on;  he  turned  it  off.  He  could  do  all  that  and  be  nauseated 
and  have  a  headache.  He  certainly  had  his  senses  about 
him  when  he  went  down  to  see  King,  because  they  talked 
about  it.  The  remark  which  was  made  by  him  to  King, 
"If  you  had  gone  through  what  I  have  you  would  look  the 
same  way  or  feel  the  same  way,"  had  nothing  unnatural 
or  unreasonable  about  it.  He  would  not  have  made  any 
remark  about  it  if  he  had  been  guilty.  There  was  nothing 
which  demanded  him  to  make  any  statement.  And  then 
he  requests  some  bromo-seltzer. 

]\Irs.  Leake  did  not  see  King  when  he  was  going  out  to 
get  the  bromo-seltzer,  she  did  not  see  King  come  back,  she 
did  not  see  King,  with  the  defendant,  go  out;  yet  it  all 
happened  within  a  very  small  space  of  time.  I  dwell  upon 
these  matters  with  some  length  because  they  appear  to  me 
to  be  the  perfectly  natural  actions  of  the  parties.  The 
taking  of  the  organ  down  from  the  organ  loft  was  some- 
thing that  would  naturally  exhaust  anyone. 

I  submit  that  a  careful  examination  of  all  the  circum- 
stances and  proceedings  in  that  church  will  point  to  the 
absolute  innocence  of  this  defendant.  It  is  impossible  for 
human  nerve  to  be  so  constructed,  to  be  so  rigid  and  to  be 
so  absolutely  imper^dous  to  the  actions  of  man.  It  is  impos- 
sible that  it  could  have  happened  as  the  prosecution  claims 
or  that  this  defendant,  under  any  other  circumstances  which 
are  submitted  to  you,  was  guilty  of  the  death  or  of  any 
injury  to  this  pure,  unfortunate  girl.  Unless  the  claims  of 
the  prosecution  should  be  true  as  intimated,  that  at  some 
mysterious  moment  this  young  man  became  changed  from 
man  to  beast,  to  monster,  he  could  not  have  done  it.  Nothing 
before,  and  nothing  since,  gives  us  reason  to  believe  or 
suspect  that  such  a  change  has  ever  taken  place.  After 
leaAdng  the  church.  King  and  Durrant  then  proceeded  along 
to  their  respective  homes.  If  it  be  true  that  this  defendant 
is  guilty,  he  was  then  a  monster;  not  a  man  except  in  form, 
but  a  monster  in  feeling,  in  passion  and  impulse.    If  he  was, 
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how  strange  his  conduct!  He  goes  to  his  home,  partakes  of 
his  dinner;  he  goes  to  the  church;  he  meets  and  speaks  to 
Mrs.  Noble  about  the  Neweomes,  of  his  having  ridden  with 
Blanche  to  school  and  of  his  having  promised  to  bring  the 
book  to  her  if  she  came  there  in  the  evening.  All  this  was 
perfectly  natural.  There  was  nothing  in  the  manner  or 
speech  of  the  defendant  that  attracted  the  attention  of  Mrs. 
Noble,  Even  when  he  called  at  th«  house  upon  the  5th 
April,  and  saw  Miss  Maud  and  handed  the  book  to  her,  Miss 
Maud  carefully  concealed  from  him  any  response  to  his 
inquiry  as  to  Blanche.  Why  did  the  defendant,  if  guilty, 
do  these  things  ?  If  he  had  been  guilty,  Gentlemen,  he  would 
not  have  done  these  things.  During  that  week  he  took  an 
interest  which  was  perfectly  natural,  when  he  found  that 
this  girl  was  missing;  and  I  submit  that  his  conduct  from 
the  3rd  April  down  to  the  present  time  has  been  abso- 
lutely and  unequivocally  consistent  with  his  innocence  and 
absolutely  and  unequivocally  inconsistent  with  his  guilt. 

All  doubtful  propositions  are  to  be  resolved  in  favor  of 
the  innocence  of  the  defendant.  No  presumption  is  against 
him,  and  the  law  says  further  that  the  defendant  is  not 
obliged  to  prove  himself  innocent.  That  principle  of  law,  it 
strikes  me,  is  very  applicable  to  this  case,  for  the  reason 
that  it  is  very  hard  for  anyone  to  account  for  his  time,  hour 
by  hour,  during  any  portion  of  his  preceding  existence.  If 
any  of  you  were  asked  the  question,  "Where  were  you  last 
Friday  at  quarter  past  one  o'clock?"  it  would  be  difficult 
for  you  to  answer  just  where  you  were,  unless  some  special 
or  particular  event  set  the  time. 

As  to  matters  of  identification,  I  know  of  nothing  more 
fallible  than  the  memory,  the  recollection,  the  opinion  as  to 
identification.  The  matter  of  identification  cuts  a  very  great 
figure  in  this  ease.  Except  in  the  case  of  two  witnesses,  I 
believe  all  witnesses  who  will  swear  to  matters  of  identifica- 
tion never  saw  the  defendant  before  the  occasion  and  the 
time  on  which  they  claim  to  have  identified  him,  yet  they 
come  here  with  their  testimony  most  positive  that  they  did 
identify  him  upon  that  occasion. 
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As  to  the  fallibility  of  the  indentification  by  Minnie 
Edwards  and  Mrs.  Vogel,  I  don't  say  I  do  not  believe  that 
these  young  ladies  or  the  old  ladies  who  have  testified  in  this 
ease  have  prevaricated.  I  do  not  believe  that  they  intended 
to  tell  a  story  or  to  falsify  in  the  least,  but  I  do  believe  that 
when  one  undertakes  to  say  that  he  can  identify  a  man  that 
he  has  never  seen  before,  one  he  sees  but  for  a  passing 
moment,  under  circumstances  that  do  not  attract  his  attention 
particularly,  that  what  he  has  to  say  regarding  that  matter 
of  identification  is  an  opinion  and  not  a  fact. 

I  have  one  remark  to  make  which  applies  to  Mrs.  Vogel, 
Mrs.  Crossett  and  Mrs.  Leake,  and  that  is,  if  they  had  this 
information,  why  was  it  retained  so  long  by  them  1  I  believe 
that  anyone  having  information  of  this  character,  when  the 
whole  town  is  ablaze  over  the  excitement  of  the  crime  which 
has  been  committed,  when  the  papers  are  teeming  with 
accounts  of  it,  and  pictures  of  the  alleged  participants 
appear,  when  it  has  the  broadest  notoriety  given  to  it  that 
possibly  could  be,  when  you  consider  the  heinousness  of  the 
crime,  the  natural  desire  of  every  honest  person  to  see  the 
criminal  punished,  I  submit  that  there  is  an  impulse  in  the 
human  body  and  in  the  heart,  having  information  regarding 
it,  to  say,  "Go  and  give  that  information!"  Especially  is 
that  so  with  women.  A  man  may  become  seared  and  blunted 
to  a  certain  extent,  but  to  woman  we  look  for  the  exercise 
of  all  the  better  faculties  of  our  nature.  We  look  to  the 
outpouring  sympathy,  to  assistance  in  difficulties,  and  par- 
ticularly to  these  aged  ladies,  mothers  and  grandmothers,  as 
they  are  acquaintances  of  the  parties— interested  as  they  are 
and  were — ^we  look  to  them  to  perform  the  highest  duty  that 
one  human  being  can  perform  for  another,  to  give  them 
that  information  which  enables  them  to  right  wrongs  of  so 
heinous  a  character  as  the  one  for  which  this  defendant  is 
on  trial;  a  wrong  which  cries  to  heaven  it  be  righted.  We 
look  to  them  to  do  as  ordinary  people  do.  Gentlemen,  when 
Mrs.  Leake  keeps  this  information  in  her  breast  for  months 
and  comes  on  the  stand  and  says,  "T  told  an  old  friend  of 
mine,  Mrs.  Henry,  that  I  had  suspicions  of  who  it  was,"  and 
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then  follows  it  up  with  the  assertion,  ''I  was  waiting  my 
time,"  I  ask  you  what  kind  of  a  woman  is  it  who  waits 
her  time?  What  kind  of  a  woman  is  it  who  carries  this 
matter  for  two  or  three  months,  visiting  the  aunt  of  this 
poor  girl,  visiting  among  the  parishioners  of  the  church, 
meeting  them  frequently,  but  says  nothing  about  it,  and 
then  comes  as  a  witness  and  says,  **I  told  one  lady  that  I 
had  suspicions  of  who  it  was.  I  don't  know  how  it  got  out, 
but  I  think  she  gave  it  away.  I  was  abiding  my  time."  If 
there  was  any  time,  if  there  was  humanity  in  her  breast  that 
pertains  to  the  ordinary  woman,  if  she  was  normal  in  that 
respect,  if  there  is  any  time  when  she  would  have  come 
forward  with  that  information,  it  was  when  the  defendant 
was  accused  of  this  crime  and  when  his  preliminary  exami- 
nation was  about  to  be  brought  on,  when  she  knew  the 
proper  officers  were  foraging  and  ransacking  the  entire  town, 
as  it  was  their  duty  to  do,  to  find  out  all  of  the  evidence 
that  there  was  to  be  found  in  the  ease;  then  was  the  time, 
if  she  wished  to  perform  her  duty,  for  her  to  have  come 
forward  and  said  what  she  knew.  Not  to  have  done  so  may 
not  convict  her  of  anything,  but  it  may  arouse  suspicion. 
Her  conduct  was  not  natural.  "With  regard  to  Mrs.  Vogel, 
she  lives  almost  directly  opposite  this  Normal  School.  She 
is  very  precise  in  her  testimony.  She  fixes  it  at  two  o'clock 
and  seven  minutes  in  the  afternoon.  She  paid  particular 
attention  to  this  party  that  she  observed  across  the  street 
because  a  burglary  had  been  committed;  but,  gentlemen, 
burglars  do  not  go  around  in  the  sunlight  of  the  day.  Con- 
sidering the  fact  that  this  defendant  met  this  young  lady  in 
the  morning,  if  he  was  to  meet  her  in  the  afternoon,  it 
would  be  a  reasonable  supposition  that  he  would  have  had 
an  appointment  to  do  so.  If  that  was  the  case,  if  he  had 
an  appointment,  he  would  not  have  gone  on  that  side  of  the 
street  at  all.  As  you  remember,  it  is  a  double  stairway  that 
leads  from  this  school-house.  One  leads  towards  Sacramento 
Street  and  one  towards  Clay.  Is  it  reasonable  to  suppose 
that  any  young  man,  particularly  a  student,  himself  knowing 
the  way  that  school  assemblies  are  dismissed,  is  going  over 
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to  that  side  of  the  street  where  these  young  ladies  are  to 
come  out  in  order  to  meet  one  of  them,  and  chase  up 
and  down  the  sidewalk?  The  presumption  is  a  reasonable  one 
that  he  knew  what  time  that  school  would  be  dismissed. 
What  was  he  doing  there  at  two  o'clock  and  seven  minutes? 
If  he  was  there  at  that  time  how  could  he  be  quizzing  with 
Glaser  on  the  lecture  of  the  27th  March?  How  could 
he  have  met  Diggins  in  the  library  when  he  was  talking 
about  the  books?  He  was  not  prescribing  for  Diggins, 
merely  recommending  where  to  go  and  get  an  atomizer, 
which  is  a  very  natural  thing,  for  friends  generally  prescribe 
for  you,  and  if  you  took  everything  friends  recommended, 
the  probability  is  that  you  would  be  dead  before  morning. 
Diggins  testified  that  such  a  conversation  did  occur,  but  he 
does  not  remember  the  date.  I  submit  that  is  a  strange 
circumstance  in  this  case  and  goes  to  impair  the  testimony 
of  Mrs.  Vogel;  not  that  she  comes  here  and  prevaricates 
and  tells  a  story;  I  do  not  say  that,  but  her  belief  is  based 
on  a  certain  set  of  conditions,  upon  certain  circumstances 
and  perhaps  even  hallucinations. 

"We  will  now  come  to  Mrs.  Crossett.  There  is  no  one  who 
respects  age  more  than  myself.  There  is  no  one  who  respects 
youth  and  innocence  more  than  myself,  and  it  is  our  highest 
duty  as  citizens,  as  husbands  and  as  fathers  to  respect  it 
and  protect  it  under  any  and  all  circumstances,  but  I  beg 
leave  to  call  your  attention  to  the  fact  with  which  you  are  all 
familiar,  that  there  are  two  ages  of  life  when  we  are  all  over- 
positive.  There  is  no  man  of  the  age  of  forty-five  or  fifty  or 
sixty,  who  has  been  successful  in  business,  who  knows  as  much 
about  that  business  as  his  son  who  comes  to  him  fresh  from 
college  at  the  age  of  twenty-one  to  participate  and  help  him  in 
the  conduct  of  his  business — provided  you  take  the  son's  esti- 
mate of  his  knowledge  and  ability  in  the  premises.  That  is 
natural  to  youth.  They  are  infused  with  hope.  They  are  full 
of  the  vigor  of  life  and  they  are  self-assertive.  Therefore,  we 
often  hear  the  remark  made  to  such  a  son,  "A  little  experi- 
ence, my  boy,  will  tone  you  down;  you  will  not  be  so 
positive  after  you  have  been  in  business  for  a  little  while." 
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Caution  comes  with  experience  until  we  arrive  at  an  age 
when  we  are  considered  to  be  aged,  and  hence  has  arisen 
the  proposition  that  everyone  who  arrives  at  a  good  old  age 
has  second  childhood.  There  is  no  one  more  positive  than 
an  elderly  person  with  regard  to  what  he  has  seen  or  what 
he  thinks  or  what  he  knows.  They  have  not  the  time  to  stop 
and  consider  and  unravel.  They  reach  their  conclusions 
quickly,  almost  as  we  do  in  youth,  and  they  are  positive  in 
their  conclusions  and  they  act  upon  them  fearlessly. 

When  we  come  to  consider  the  age  of  Mrs.  Crossett,  while 
I  do  not  think  that  she  is  in  her  second  childhood,  still,  by 
the  manner  of  her  testifying  and  the  testimony  which  she 
has  given,  and  her  age  and  physical  condition,  you  should 
be  cautious. 

I  will  now  mention  something  which  has  been  commented 
upon  very  largely  and  that  is  that  portion  of  the  defendant's 
testimony  which  refers  to  having  been  touched  upon  the 
shoulder  by  someone.  That  is  looked  upon  as  a  strange  and 
unprecedented  event  as  well  as  his  behavior  after  it  hap- 
pened. Well,  gentlemen,  I  do  not  know  what  experience  you 
may  have  had  in  the  case,  but  I  judge  from  the  remarks 
that  have  been  passed  in  your  presence  here  by  the  attorneys 
in  the  case,  by  the  Judge  and  the  detective  force,  that  you 
must  have  become  aware  of  the  fact  that  there  have  been  a 
great  many  people  interested  in  this  case  who  have  furnished 
a  great  deal  of  anonymous  information.  Letters  have  been 
received  by  us  from  all  quarters,  usually  anonymous,  un- 
ravelling entirely  this  mystery,  telling  us  all  about  it.  At 
the  time  when  this  is  said  to  have  happened  the  defendant's 
name  was  connected  in  the  public  prints  with  the  disappear- 
ance of  this  young  lady.  Might  not  something  of  that  kind 
have  happened  then?  Suspicion  was  hovering  over  him — 
was  attaching  itself  to  him ;  might  not  some  crank  have  done 
that?  I  say  crank  because  I  judge  that  the  average  man 
or  woman  who  writes  an  anonymous  letter  entirely  unravel- 
ling a  mystery  of  this  kind  and  verifying  their  theory,  must 
be  mentally  unbalanced.  Might  not  something  of  that  kind 
have  happened?     Another  thing — I  am  advised  and  believe 


WILLIAM  HENRY  THEODORE  DURRANT.     707 

that  it  is  one  of  the  oldest  police  tricks  in  the  world  that 
when  a  man  is  under  suspicion  of  a  crime  for  someone  to 
make  a  suggestion  similar  to  the  one  the  defendant  testified 
was  made  to  him.  When  he  is  suspected,  the  suggestion  is 
made  to  him  and  he  will  either  do  something  after  such  a 
suggestion  or  he  will  do  nothing.  It  tells  one  way  or  the 
other,  and  if  this  suggestion  was  not  made  to  him  and  he 
was  not  shadowed  at  that  time,  how  were  the  witnesses 
Dodge,  Dukes,  Sademan  and  Hoag  discovered  at  the  ferry- 
on  that  afternoon?  Was  there  anything  unnatural  in  going 
at  that  suggestion  down  to  the  ferry?  Was  there  anything 
unnatural  in  his  conduct  down  there?  I  do  not  think  it 
material  to  the  case  whether  it  was  or  not.  In  fact,  the 
prosecution  agrees  with  me  that  he  was  there  for  another 
purpose,  and  it  was  brought  in  merely  for  the  purpose  of 
contradicting  him.  Can  we  say  what  any  of  us  will  do  when 
someone  approaches  us  suddenly  and  makes  a  suggestion  to 
look  into  the  future?  The  suggestion  was  made  to  him  and 
the  suggestor  immediately  departed,  and  that  he  should  go 
and  take  his  lunch  was  not  an  unnatural  thing  to  do — it  was 
about  lunch  time.  What  was  there  extraordinary  or  unusual 
about  the  fact  that  he  should  have  felt  happy  at  the  clew 
given  him?  He  was  not  so  particularly  interested  in  the 
search  for  this  missing  girl  as  to  abandon  everything  else  for 
that  purpose.  At  the  time  when  the  suggestion  was  made 
to  him,  the  detectives  had  it  in  hand.  He  had  an  interview 
with  the  detective  and,  as  he  has  stated  to  you,  the  only 
thing  that  he  ever  suggested  as  to  this  poor  unfortunate  girl 
having  passed  into  a  house  of  ill-repute  was  at  the  suggestion 
of  the  detective  and  that  is  no  reflection  upon  the  detectives. 
That  was  in  a  conversation  where  they  were  surmising  as  to 
what  might  be  or  what  might  have  been. 

I  consider  it  a  particularly  unfortunate  thing  that  there 
was  not  at  the  time  of  the  discovery  of  the  body  of  the 
deceased  a  search  made  of  the  belfrey,  for  I  believe  that 
search  would  have  thrown  light  upon  the  crime.  It  would 
have  furnished  some  clews  or  some  information  which,  if 
they  had  been  followed  up  properly  and  legitimately  and  by 
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proper  officers,  would  have  led  to  the  detection  of  the 
criminal  in  the  case.  The  testimony  shows  that  upon  the 
discovery  of  the  body  an  officer  was  left  at  the  belfrey  door 
to  prevent  anyone  from  going  up  prior  to  the  arrival  of  the 
coroner's  deputies.  The  coroner's  deputies  arrived  and  took 
the  body  away  and  in  the  meantime  no  examination  whatever 
had  been  made  of  these  premises.  After  the  body  was  taken 
away  the  belfry  was  open  to  whomsoever  desired  to  get 
into  it.  There  is  some  difference  in  the  testimony  as  to 
whether  footprints  were  discovered  in  the  belfr^^  or  not,  but 
I  submit  that  the  preponderance  of  testimony  is  in  favor  of 
the  proposition  that  there  were  footprints.  The  letters  which 
were  in  the  young  lady's  trunk,  which  were  never  examined 
by  the  authorities,  but  which  were  sent  home  and  destroyed, 
might  have  thrown  some  light  upon  the  tragedy. 

It  may  be  that  Martin  Quinlan  likes  notoriety;  it  may  be 
that  he  desires  to  furnish  details  to  the  detectives  with  whom 
he  necessarily  comes  in  contact  in  his  capacity  as  a  police 
court  lawyer.  I  can  see  no  other  reason  for  his  testifying 
as  he  did  and  that  fact  that  his  character  has  been  im- 
peached— all  these  elements  must  be  considered  by  you  when 
considering  his  testimony  and  the  credence  to  be  given  it. 

I  submit  that  in  Mr.  Oppenheim  we  have  a  very  swift  and 
very  willing  witness.  His  memory  seems  to  be  better  now 
than  when  he  testified  at  the  preliminary  examination.  In 
Mr.  Oppenheim 's  business  it  is  quite  important  for  him  that 
he  should  be  on  friendly  terms  with  the  police  department; 
his  business  is  largely  subject  to  their  control.  Perhaps  it  is 
Just  possible,  considering  the  location  where  he  is,  he  may 
keep  what  is  loiown  as  a  ''fence." 

As  to  Miss  Cunningham,  I  am  wiUing  that  she  should  be 
condemned  out  of  her  own  mouth,  and  I  believe  and  think 
she  was.  With  the  flowers  that  she  sent  him  and  the  food 
that  she  desired  to  send  him,  with  the  papers  that  she 
carried  and  the  hours  of  talk.  She  says  she  agreed  with 
the  defendant  that  she  would  not  publish  anything  without 
his  consent  and  the  result  of  the  publication  which  she  has 
given  has  caused  it  to  be  spread  broadcast  a  hundredfold. 
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So  I  would  let  her  sit  down  in  her  humiliation,  convicted 
as  she  is  out  of  her  own  mouth  with  treachery  and  deceit. 
She  is  in  form  and  appearance  a  woman,  therefore  safe  from 
any  further  criticism,  but  by  her  own  admission  she  was  the 
snake  coiled  up  in  the  guise  of  a  friend,  leading  her  victim 
to  come  nearer  and  nearer  and  finally  to  death.  Her  story 
is  unnatural,  it  is  disconnected  and  it  is  untrue.  There  was 
no  occasion  for  the  defendant  to  have  made  any  such  state- 
ment, who  has  denied  it  upon  the  stand,  and  I  submit  that 
the  story  is  without  foundation  and  fact  and  unreasonable 
and  illogical  in  every  respect. 

Gentlemen,  it  is  very  important,  when  you  come  to 
consider  the  testimony  as  it  has  been  given  regarding  the 
identification  of  these  parties  and  the  circumstances  of 
locating  them  at  some  particular  place  and  some  particular 
time,  that  the  time  should  be  given  the  fullest  consideration, 
when  we  come  down  to  consider  some  of  the  physical  condi- 
tions pertaining  to  this  matter.  It  has  been  claimed  by  the 
prosecution  that  this  must  have  happened  between  4:20  and 
5  o'clock  of  April  3.  I  direct  your  attention  to  the 
physical  conditions  pertaining  to  this  defendant,  which  will 
shed  some  light,  I  think,  upon  his  ability  to  have  committed 
this  crime  at  the  time,  or  even  at  any  other  time.  He  and 
the  deceased  were  of  equal  weight,  115  pounds.  She  was 
taller  than  he.  It  is  claimed  they  entered  the  church  gate 
together  at  4:20  on  the  afternoon  of  April  3  and  that  the 
deceased  was  never  again  seen  alive.  There  is  where  all  the 
testimony  in  this  case  stops.  The  entire  remainder  of  the 
prosecution  in  this  case  becomes  from  that  time  inference  and 
deduction.  The  testimony  in  this  case  is  wholly  and  abso- 
lutely circumstantial  after  the  body  of  the  deceased  was 
found.  As  we  review  the  testimony,  we  observe  that  there 
are  links — links  upon  links — missing.  The  law,  as  I  believe 
it  will  be  given  to  you,  says  that  chain  must  be  complete. 
Every  single  link  must  be  substantial  and  supported  just  as 
absolutely  as  the  main  fact  to  which  that  chain  leads,  for 
it  is  a  well  known  physical  fact  that  a  chain  is  no  stronger 
than  it  is  in  its  weakest  part.     We  have  considered  all  of 
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the  witnesses  as  to  identification.  We  have  come  to  this 
gate  and  from  that  time  on  all  is  inference,  conjecture  and 
deduction.  History  and  the  books  and  current  literature  are 
full  of  instances  of  mistakes  in  matters  of  circumstantial 
evidence  and  identification.  Now,  then,  let  us  consider  what 
the  probabilities  are;  let  us  take  for  granted,  for  a  moment, 
for  the  sake  of  argument,  that  they  did  enter  the  church 
at  that  time,  these  two  young  people,  equal  in  weight,  in 
good  health  and  in  possession  of  their  faculties.  Was  it 
possible  for  this  defendant  to  have  strangled  that  young 
woman  in  that  church  within  that  time  and  not  to  have 
borne  some  evidence  upon  his  person  or  upon  his  clothing 
of  the  struggle  that  had  taken  place?  Grant  that  he  was 
frenzied  with  excitement  and  had  all  the  strength  that  comes 
to  persons  under  such  circumstances,  where  was  she  with 
her  strength  aroused  and  brought  forth  to  the  very  highest 
pitch  by  the  circumstances  in  which  she  was?  By  the  theory 
of  the  prosecution,  she  was  not  only  protecting  her  life,  but 
she  was  protecting  her  virtue,  which  was  dearer  to  her  than 
her  life.  Would  not  she  have  fought  for  that?  Could  he 
with  his  strength  have  held  her?  Could  he  by  any  process 
at  all  have  gained  absolute  control  over  her  so  that  she 
became  helpless  and  defenseless?  I  say  no,  it  is  improbable 
and  impossible.  Search  was  made  all  over  this  church. 
Everything  that  could  be  found,  presumably,  was  found  and 
has  been  brought  here.  There  is  no  evidence  of  anything 
with  which  he  could  have  bound  her.  There  is  no  evidence 
that  he  had  a  rope  or  strap  of  any  size  or  anything  in  the 
world  by  which  he  could  have  rendered  her  partially  helpless. 
The  testimony  of  the  physician  is  that  there  were  seven 
finger  marks  on  one  part  of  the  throat  and  five  upon 
another,  which  shows  plainly  that  the  struggle  was  a  violent 
one.  Can  you  conceive  of  any  process  or  way  by  which  a 
person  could,  under  such  circumstances  and  conditions, 
accomplish  the  result  without  being  scratched  or  having  his 
clothing  torn  or  something  to  indicate  that  there  had  been 
a  struggle?  And  yet  by  his  own  testimony  and  by  that  of 
George  King,   nothing  of  the  kind   appeared.     As  to  his 
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ability  to  have  carried  the  body  up  into  the  belfrey,  the 
same  reasoning  applies.  It  could  not  have  been  done.  I 
submit  this  unfortunate  young  woman  was  never  killed  by 
one  man.  It  took  two  to  accomplish  what  was  accomplished 
in  that  church.  It  not  only  took  two  to  control  her 
physically  that  she  might  be  strangled  to  death,  but  it  took 
more  than  one  to  carry  that  body  up  into  that  belfry  and 
lay  it  out  as  it  was  and  disrobe  it  of  all  its  clothing  and 
scatter  that  clothing  throughout  the  church  as  the  testimony 
shows  it  was.  The  defendant  could  not  have  done  it.  It 
would  have  been  physically  impossible. 

Gentlemen,  in  leaving  this  case  with  you,  I  ask  yon  to 
consider  carefully  the  good  character  of  the  defendant, 
which  stands  before  you  today  unimpeached  except  by  the 
suspicions  which  this  testimony  has  thrown  upon  it.  His 
character  has  been  good  these  many  years  and  there  is  not 
a  particle  of  evidence  that  his  character  was  not  at  all  times 
uniformly  good.  His  conduct  has  been  entirely  natural 
throughout  this  entire  trial  and  since  the  day  of  his  arrest. 
What  motive  could  he  have  had  for  doing  such  an  act? 
What  motive  had  he  for  wrecldng  his  tiome  and  his  life  and 
his  future?  None  could  be  shown.  None  has  been  disclosed. 
None  could  be  deduced  from  this  testimony  in  any  way. 
Men  do  not  act  without  motives.  There  must  be  some  cause 
for  their  action.  There  is  no  malice  shown  which  is  neces- 
sary to  constitute  the  crime  of  murder,  as  I  understand  the 
law,  or  evidence  showing  a  degraded  or  abandoned  heart. 
None  of  these  attributes  appear.  He  stands  with  his  char- 
acter unsullied,  as  it  has  been  for  years,  not  only  for  honesty 
and  integrity,  but  for  morality  and  industry.  He  was  a 
young  man  who,  to  help  himself  along  in  life,  was  getting 
up  at  3  in  the  morning  for  years,  carrying  and  distributing 
papers.  He  has  enjoyed  the  good  will  and  the  good  opinion 
of  those  who  have  known  him.  all  this  time,  and  of  those  who 
have  taught  him  at  school;  and  these  matters  are  not  to  be 
passed  lightly  over,  as  they  are  elements  of  great  and  vital 
importance,  when  you  come  to  consider  the  possibilities  and 
the  probabilities  of  the  defendant's  having  done  this  or  not. 
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Do  with  him  as  you  wish  to  be  done  by,  or  to  have  yours 
done  by  under  similar  circumstances.  Be  careful  not  to  be 
swayed  by  public  opinion  or  the  public  prints.  Let  the 
ease  be  decided  upon  the  evidence  which  has  been  presented 
and  upon  the  law  which  his  Honor  will  give  you,  and  we 
will  be  satisfied  with  the  result,  however  it  turns  out.  We 
believe  that  we  are  right,  we  believe  that  we  are  innocent, 
and  we  believe  that  the  prosecution  has  failed  absolutely  and 
entirely  to  prove  its  case.  We  have  made  our  fight  and 
now  we  leave  the  matter  with  all  the  resulting  contingencies 
in  your  hands,  confident  that  you  will  do  what  is  right  and 
that  the  result  will  lead  to  the  restoration  of  this  defendant 
to  his  family  and  to  his  pursuits  and  again  open  to  him  a 
future  bright  and  rosy  as  it  was  when  these  suspicions  fell 
upon  him. 

MR.    DEUPREY   FOR   THE    PRISONER. 

Mr.  Bewpreyi:  The  importance  of  this  ease,  the  great  interests 
that  are  involved,  causes  me  to  come  forward  to  perform  duties 
when  in  no  condition  to  perform  them,  but  there  is  in  this  case  a 
life  at  stake.  It  is  in  your  hands  to  pass  the  verdict  as  the  judges 
of  the  fact  vv^hether  this  young  man,  Durrant,  shall  live  or  die.  It 
is  a  matter  of  the  most  serious  concern.  We  claim  on  the  part 
of  the  defense  that  an  awful  wrong  has  been  done  to  this  defend- 
ant and  his  family.  You  have  been  brought  here,  gentlemen,  to  say 
whether  or  not  the  proof  is  sufficient  to  justify  the  finding  of  a 
verdict  of  guilty  on  such  proof  as  has  been  offered  by  the  prose- 
cution. I  submit  to  you  that  from  all  you  have  heard  from  the 
witnesses  who  have  testified  in  this  case  on  behalf  of  the  people, 
they  have  established  but  two  propositions,  viz.,  that  on  the  morn- 
ing of  the  3rd  April,  1895,  Blanche  Lament  met  W.  H.  T.  Dur- 
rant and  that  they  rode  on  the  cars  together  as  far  as  the  High 
School,  where  he  left  her  and  continued  on  to  the  Cooper  Medical 
College.  The  only  other  fact  proven  is  that  a  little  after  5  o'clock 
on  the  same  afternoon  Durrant  appeared  between  the  folding  doors 
of  the  Sunday  school  of  the  Emmanuel  Baptist  Church,  where 
George  King  was  playing  the  piano,  and  there  stated  that  he  was 
overcome  by  the  gas.  What  other  fact  have  they  established  that 
they  claimed  in  this  case  they  could  prove?  They  asserted  to  you 
that  they  would  show  that  this  same  man,  Durrant,  was  seen  at 
the  corner  of  Clay  and  Powell  streets  between  2:07  and  3:05  o'clock 
on  the  afternoon  of  April  3;  that  they  would  establish  by  three 
schoolmates  of  this  young  girl,  Blanche  Lament,  that  one  of  them 
entered  the  car  at  the  same  time  that  she  got  on  the  dummy  portion 
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with  a  young  man  who  they  say  is  W.  H.  T.  Durrant,  as  the  car 
was  going  south  towards  Powell  street. 

Let  us  sift  for  a  moment  the  nature  of  the  proof  that  you  are 
called  upon  to  believe.  Mrs.  Vogel  you  had  an  opportunity  to  ob- 
serve on  the  stand;  a  very  elderly  woman,  a  very  excitable  woman, 
a  person  who  evidently  would  have  strong  impressions  made  on  her, 
having  a  strong,  over-excitable,  nervous  nature.  She  states  that  she 
saw  this  young  man  walking  up  and  down  there  for  two  hours,  but 
further  on  admitted  that  it  was  seven  minutes  past  two  when  he 
was  seen  walking  up  and  down. 

Some  of  the  statements  of  Mrs.  Vogel  in  regard  to  her  not  being 
in  the  habit  of  reading  the  newspapers  were  contradicted  by  the 
testimony  of  her  husband,  and  the  poor  woman,  from  her  excit- 
ability, has  come  to  the  courtroom  and  looked  upon  this  young  man, 
as,  witnesses  do,  who  make  just  such  mistakes,  she  jumped  the 
fence,  and  concluded  that  he  was  the  same  young  man  she  had  seen 
through  her  opera  glasses,  with  a  cut-away  coat  and  light  pants,  as 
she  saw  him  in  the  court-room,  which  sort  of  clothing  was  not  worn 
by  Mr.  Durrant  on  the  3rd  April  at  any  time.  The  testimony  of 
the  young  ladies  who  claimed  they  saw  Durrant  on  the  3rd 
April,  in  regard  to  the  identification  of  the  defendant,  from  the  sur- 
roundings under  which  it  was  made  must  necessarily  have  but 
little  weight. 

Gentlemen,  as  intelligent  men,  does  it  not  make  you  blush  to 
believe  that  in  an  intelligent  community,  where  a  man  is  charged 
with  the  crime  of  murder,  that  he  should  be  brought  forth  in  the 
manner  testified  to  in  this  case,  virtually  saying  to  the  parties  there 
who  are  brought  to  identify  him,  "That  is  the  man"?  Can  you  be- 
lieve that  these  parties  could  be  certain  to  such  an  extent  that 
their  testimony  is  worthy  of  belief,  to  satisfy  you  to  such  an  ex- 
tent that  you  would  pass  on  the  great  question  in  this  case,  whether 
the  man  is  guilty  or  not? 

The  testimony  of  the  witnesses  as  to  the  time  when  Dur- 
rant arrived  at  the  church,  was  at  variance,  and  this  state  of 
affairs  should  give  weight  to  the  testimony  of  the  defendant,  corro- 
borated by  Carter  and  Ross,  that  he  was  at  the  Medical  College  at 
the  time  he  is  claimed  to  have  been  at  the  church. 

Durrant  accounts  for  his  time  at  the  College  until  the  calling  of 
the  class  of  Dr.  Cheney  at  3:30.  On  the  part  of  the  defense,  when 
we  opened  our  case,  we  asserted  to  you  that  Durrant  between  the 
hours  of  3:30  and  4:10  to  4:15  p.  m.  of  April  3,  was  at  the  class 
of  Dr.  Cheney;  that  Dr.  Cheney  knew  that  his  roll  was  correct  and 
would  say  so,  and,  as  we  claimed,  would  say  that  he  believed  Dur- 
rant was  there.  Dr.  Cheney  did  come  here  and  testify  to  the  fact 
that  his  roll-call  was  correct  and  we  then  came  forward  with 
stronger  proof.  We  verified  the  roll,  man  by  man,  and  proved  it 
stronger.  "We  then  further  strengthened  our  position  by  the  testi- 
mony of  the  defendant,  who  tells  you  he  was  there;  that  he  an- 
swered his  name,  and  he  is  entitled  to  your  absolute  belief  upon 
the  subject  until  you  have  positive  proof  as  against  him. 
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Let  us  for  a  moment  take  into  consideration  the  testimony  of 
Mrs.  Crossett  as  to  what  she  saw.  As  to  her  identity  of  Durrant, 
he  was  not  inside  the  car;  his  face  was  not  toward  her.  She  saw 
somebody  that  she  thought  looked  like  Durrant  on  the  dummy  out- 
side, the  back  of  his  head  and  the  side  of  his  face  toward  her, 
talking  to  some  young  woman  whom  she  could  not  recognize.  Is 
testimony  of  that  character,  no  matter  how  respectable  the  old 
lady  may  be,  sufficient  to  justify  you  in  believing  that  young  man 
was  on  the  car? 

As  regards  Mrs.  Leake,  allow  me  to  submit  to  you  this,  gentle- 
men. If  Mrs.  Leake's  eyesight  is  so  keen  as  to  take  Miss  Lucile 
Turner  for  Miss  Blanche  Lamont,  I  do  not  think  you  can  put  very 
much  faith  in  the  theories  or  the  suggestion  or  the  supposition  or 
beliefs,  or  the  assertion  of  Mrs.  Leake  upon  the  subject  of  ap- 
pearance or  size. 

At  the  time  the  crime  was  committed  neither  Mrs.  Crossett  nor 
Mrs.  Leake  had  even  a  suspicion  that  the  defendant  was  the  guilty 
party,  but  with  constant  reading  and  with  the  aid  of  their  fanciful 
imaginations,  they  were  at  last  led  to  suspect,  and  then  to  be  con- 
vinced that  the  person  that  they  had  seen  on  that  day  was  no 
other  than  the  defendant. 

Quinlan's  character  was  put  in  the  balance  here,  and  in  all  the 
City  and  county  he  could  not  find  a  man,  friend  or  soul  to  come 
forward  and  say  a  good  word  for  him.  Is  it  strong  enough,  gentle- 
men of  the  jury?  Does  it  convince  your  minds?  Is  it  of  a  char- 
acter that  you  can  believe  for  a  moment,  in  any  wise,  to  pass  even 
upon  the  liberty  of  this  defendant,  let  alone  his  life? 

We  claim  that  we  have  proved  to  you,  by  satisfactory  evidence, 
that  Durrant  went  from  the  college  at  4:10,  went  to  the  church, 
arrived  there  about  five  minutes  to  5,  went  into  the  library,  took 
off  his  coat  and  hat,  took  out  his  pincers,  and  what  other  little 
instrument  he  described  to  us  that  he  had  to  use  for  the  gas,  and 
went  immediately  to  the  belfry.  It  was  a  matter  that  he  desired  to 
do  in  the  morning,  and  there  was  to  be  a  prayer  meeting  in  the 
evening  and  no  time  to  be  lost.  You  find  where  he  went  between 
the  ceilings,  and  got  to  work  on  the  gas  burner  nearest  the  audi- 
torium; how  he  comes  down  from  between  the  ceilings  and  tries 
it,  and  then  proceeds  to  where  his  friend  King  was  playing  on  the 
piano,  which  he  could  and  in  all  probability  would  have  avoided 
if  he  had  been  guilty. 

We  submit  that  the  links  that  they  have  sought  to  make — to 
forge — as  between  the  meeting  in  the  morning  and  the  time  of 
Durrant  being  at  the  church  in  the  afternoon  are  entirely  wanting 
by  any  evidence  that  you  can  recognize  or  receive  as  intelligent 
and  law-abiding  citizens. 

There  is  one  strong  proposition  in  favor  of  the  position  that  is 
taken  by  Mr.  Durrant.  You  find  from  the  time  he  was  arrested 
until  the  time  when  his  story  is  told  here  upon  the  stand  that 
it  is  the  same.  Have  you  never  heard,  gentlemen,  when  a  person 
is  said  to  be  missing  that  anyone  who  has  known  him  is  immedi- 
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ately  put  under  a  shadow,  and  at  once  a  cock-and-bull  story  is 
told  to  see  how  it  will  take  effect  and  how  the  party  would  act? 
Pi'obably  if  we  could  get  at  the  depth  of  all  this  matter  we  might 
know  who  the  A^ery  man  was  who  approached  this  young  man  and 
told  the  story  in  order  to  see  what  the  effect  would  be.  There  is 
nothing  unusual  in  it.  He  tells  you  the  true  story.  If  he  was 
trying  to  escape  by  lies  or  chicanery  he  never  would  have  told 
you  that;  but  he  tells  you  how  it  happened  and  what  he  did  under 
the  circumstances,  he  believing  in  good  faith  that  something  might 
be  discovered.  He  has  shown  himself  to  be  a  friend  of  the  Noble 
family.  He  has  shown  himself  to  be  a  friend  to  the  memory  of 
Blanche  Lament.  No  one  more  than  he  is  in  bitter  sorrow  at  her 
untimely  taking  off,  by  whomsoever  it  may  have  been,  and  he  would 
indeed  be  glad  if  any  light  could  be  thrown  on  this  subject. 

We  then  find,  gentlemen,  that  so  far  as  the  conduct  of  Mr.  Dur- 
rant  from  that  time  on  is  concerned,  it  is  consistent  with  that 
of  an  innocent  man;  from  the  morning  of  the  3rd  April  until 
now,  and  for  all  time. 

There  were  other  suspicious  circumstances  about  the  church  than 
the  visitation  of  Mr.  Durrant  there;  the  chisel  found  exactly 
fitted  the  marks  on  the  casing  of  the  door  and  the  handwriting 
on  the  parcel  which  contained  the  rings  and  which  was  sent  to 
Mrs.  Noble,  was  not  dissimilar  to  the  handwriting  of  the  Rev.  Gib- 
son. Had  the  Rev.  Mr.  Gibson  been  on  trial  instead  of  the  defendant, 
he  would  have  found  himself  in  a  most  unfortunate  predicament. 

Now  come  down  to  the  proposition  in  relation  to  these  rings  of 
Mr.  Oppenheim.  We  ascertained  that  a  man  named  Lenahan  did, 
as  a  matter  of  fact,  go  to  Mr.  Oppenheim  with  a  chip  diamond 
ring,  and  then  he  did  it,  as  he  says,  between  the  4th  and  the  10th 
April,  but  according  to  books  which  are  sho"\vn,  the  13th 
April.  Now  Lenahan  had  on  a  blue  overcoat  with  velvet  collar  and 
a  slouch  hat.  He  told  the  conversation  with  Oppenheim  precisely, 
as  we  claim,  as  he  detailed  he  had  with  Durrant;  and  when  he  left 
the  store  he  took  the  same  direction  therefrom,  namely,  towards 
California  street.  Mr.  Oppenheim  is  simply  mistaken.  He  got  it 
into  that  brain  of  his  that  he  must  know  something  about  it,  and 
he  comes  down  here  and  tells  about  the  Lenahan  conversation 
of  the  13th. 

We  place  ourselves  fairly  in  this  position.  That  circumstantial 
evidence  is  of  a  most  dangerous  type;  and  you  can  come  nearer 
making  a  mistake  where  the  evidence  is  wholly  circumstantial, 
than  you  would  in  direct  evidence;  and  as  an  illustration  of  my 
views  in  that  regard  I  wish  to  call  your  attention  to  a  case  which 
took  place  here  in  the  State  of  California,  not  far  from  our  burg, 
and  which  was  stated  to  me  by  the  one  who  made  the  annals  at 
that  time,  Zach.  Montgomery.  In  1851  a  murder  was  committed  in 
Yuba  County  by  a  man  named  Stewart,  and  a  man  supposed  to  be 
Stewart,  but  calling  himself  Burdue,  was  arrested  and  tried  in  the 
City  of  Marysville  for  the  murder. 
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The  Cotjet:  Mr,  Deuprey,  in  what  view  do  you  offer  to  read 
these  matters? 

Mr.  Deuprey:     I  am  not  reading  it  as  law,  sir. 

The  Cotjbt:  I  simply  want  the  jury  and  counsel  to  understand, 
that  I  will  not  permit  it  if  it  is  offered  to  the  jury  as  law,  or  if 
is  read  to  them  as  facts.  There  is  no  way  this  jury  can  get  knowl- 
edge of  any  facts  not  within  their  personal  knowledge  except  by 
the  proof  before  them,  the  proof  coming  through  the  proper  me- 
dium, as  recognized  and  provided  for  by  law.  As  I  was  about  to 
say,  it  is  very  frequently  done  to  illustrate  the  argument  of  coun- 
sel. My  own  impression  is  that  it  is  a  very  bad  practice,  and  yet, 
I  do  not  know  that  counsel  could  be  prevented  from  reading  it  in 
illustrating  his  argument.  You  might  read  a  chapter  of  the  Bible 
or  a  historical  fact  or  anything  else,  but  the  jury  will  understand 
it  is  simply  to  illustrate  the  point  counsel  is  making. 

Mr.  Deuprey  then  read  the  Marysville  case.     (See  ante  p.  715.) 

Now,  gentlemen,  I  claimed-  at  the  opening  of  the  case  on  the  part 
of  the  defense  that  we  were  then  entitled  to  go  to  you  without  any 
statement  of  any  nature  or  any  character  upon  our  part,  and  ask 
the  Court  to  instruct  you  as  to  the  law,  and  that  you  would  be 
bound  to  acquit,  because  the  prosecution  had  made  no  case.  I 
assert  that  still.  But  we  thought  you  were  entitled  to  hear  the 
man  who  was  charged  with  so  heinous  an  offense — an  offense  that 
human  punishment  has  not  been  created  sufficient  to  meet  the  ne- 
cessities of.  They  never  have  established  to  your  mind  by  any 
proof  who  killed  Blanche  Lamont.  If  you  want  to  build  a  theory, 
if  you  want  to  stand  on  suppositions,  you  may  consider  it  was  by 
persons  who  had  taken  this  girl  and  drugged  her  in  their  room 
the  night  before  and  then  taken  her  to  this  church.  Is  not  that 
just  as  likely?  Dr.  Barrett  did  not  save  any  of  the  vital  organs 
of  the  body  on  which  microscopic  or  chemical  analysis  might  be 
made  as  to  the  real  cause  of  death.  All  that  he  could  say  to  us 
was  that  the  same  appearances  existed  on  the  body  that  accompany 
strangulation,  but  he  could  not  say  whether  there  was  strangula- 
tion or  not. 

There  is  no  proof  before  you  as  to  who  killed  Blanche  Lamont. 
There  is  no  proof  before  you  as  to  where  she  was  killed.  You  can- 
not point  out  to  me  an  atom  of  evidence  that  shows  it  was  in  a 
church  or  in  a  stable,  or  in  a  back  lot  or  yard,  or  in  the  private 
room  of  some  scoundrel.  You  have  no  proof  of  who,  or  where,  or 
when.  If  it  comes  down  to  the  proposition  of  motives,  have  you 
any  evidence  of  motive  in  this  case  on  the  part  of  Durrant  so  far 
as  it  related  to  Blanche  Lamont?  His  conduct  as  related  by  all 
the  persons  connected  with  that  church  shows  that  he  was  ever  re- 
spectful— he  was  ever  the  gentleman  to  that  young  lady. 

You  have  before  you  the  character  of  W.  H.  T.  Durrant  from  the 
date  of  his  birth,  from  the  moment  that  he  knelt  at  his  mother's 
knee  and  learned  his  prayers,  with  only  the  knowledge  of  good 
and  never  the  knowledge  of  bad.  The  Court  will  tell  you  that  if 
a  person  is  charge*?^  -a^ith  crime,  and  he  does  not  put  his  character 


WILLIAM  HENRY  THEODOKE  DURBANT.    7  ]  7 

or  reputation  in  the  balance,  it  cannot  be  attacked;  but  if  be  does, 
then  it  is  an  open  field  for  the  prosecution  to  attack.  We  placed 
his  character  and  reputation  in  the  forum  and  dared  them  to  at- 
tack it. 

I  submit  to  you,  gentlemen,  that  he  stands  here  unassailed  and 
unassailable  in  character,  and  no  motive  has  been  shown.  No  per- 
son has  been  proved  to  have  committed  the  deed.  You  have  no 
evidence  as  to  vi^hen  or  how  it  was  done.  You  simply  sit  here  as 
jurjTnen  sworn  to  perform  your  duty  in  your  position,  and  you 
have  to  accept  the  condition;  that  under  the  circumstantial  evi- 
dence and  the  law  given  you  by  the  Court,  you  must  acquit.  The 
tie  which  links  mother  and  child  is  of  such  pure  and  immaculate 
strength  as  to  be  never  violated,  except  by  those  whose  feelings 
are  withered  by  vitiated  society.  Holy,  simple  and  beautiful  in  its 
construction,  it  is  the  emblem  of  all  that  you  can  imagine  of  fidelity 
and  truth.  It  is  the  blessed  tie  whose  value  we  feel  in  the  cradle 
and  whose  loss  we  lament  on  the  verge  of  the  very  grave,  where 
our  mother  molders  in  dust  and  ashes.  In  all  our  trials,  amid  all 
our  afflictions,  she  is  still  by  our  side.  If  we  sin,  she  is  by  us,  and 
reproves  us  more  in  sorrow  than  in  anger;  nor  can  she  tear  us 
from  her  bosom,  nor  forget  that  we  are  her  children.  The  love  of 
the  mother  is  never  exhausted,  it  never  changes,  it  never  tires;  it 
endures  through  all;  in  good  repute,  in  bad  repute,  in  the  face  of 
the  world's  condemnation,  a  mother  still  loves  on.  She  remembers 
the  infant  smile  that  once  filled  her  bosom  with  rapture,  the  merry 
laugh,  the  joyful  shout  of  his  childhood,  the  opening  promise  of 
youth,  and  she  never  can  be  brought  to  think  of  him  all  unworthy. 

No  love  is  like  a  mother's  love. 

Unselfish,  free  and  pure; 
A  flame  that  lighted  from  above, 

Will  guide,  but  ne'er  allure. 
It  knows  no  frown  from  jealous  fear. 

No  blush  of  conscious  guile; 
Its  wrongs  are  pardoned  through  a  tear. 

Its  hopes  crowned  by  a  smile. 

I  call  your  attention  to  these  sentiments,  that  when  you  come  to 
consider  this  case  you  will  be  careful  in  weighing  the  evidence  by 
any  light.  I  come  to  beseech  you,  gentlemen  of  the  jury,  more  than 
anything  else,  to  listen  carefully  to  every  word  that  comes  from  the 
lips  of  the  Judge  of  this  Court  in  giving  the  charge.  It  is  true  that 
you  are  the  sole  judges  of  the  facts,  but  the  law  as  he  gives  it  must 
govern  and  guide  you  in  coming  to  your  conclusion. 

May  you  in  your  deliberations  come  to  such  a  conclusion  that 
you  will  say  to  his  mother  that  her  boy  Is  the  same  as  he  has  ever 
been,  a  Christian  youth,  a  Christian  gentleman,  wedded  to  his 
home,  wedded  to  all  of  his  family.  Let  the  flashes  of  lightning  go 
over  land  and  under  seas  to  that  waiting  and  anxious  sister,  to  say 
that  her  brother  Theo  is  the  same  good  and  upright  man  that  he 
ever   was.      Say   by   your   verdict   to   this    broken-hearted    father. 
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crushed  by  the  awful  wrong  the  law  has  done  to  his  and  to  him, 

that  his  son  is  not  a  monster. 

Let  it  be  said  by  your  verdict  that  no  unlicensed  condition  of  the 
press  may  swerve  j'^ou  one  moment  from  the  truth.  Let  it  be  known 
to  the  public  and  the  commonwealth  throughout  the  United  States 
and  the  world  at  large  that  you,  as  citizens  of  this  city  and  county, 
respect  the  Constitution  of  the  United  States,  and  revere  the  organic 
law  of  your  own  State,  which  gives  every  man  a  right  to  a  fair  and 
impartial  trial,  and  by  your  verdict  of  not  guilty,  show  forever  that 
you  are  mindful  of  your  duty  to  yourselves,  your  families,  your 
country  and  your  God. 

October  30. 

MR.    BARNES    FOR    THE    PEOPLE. 

Mr.  Barnes.  Gentlemen  of  the  jury:  The  individual 
who  perpetrated  the  hideous  crime  with  which  the  defendant 
stands  charged,  and  which  has  harrowed  the  soul  and  frozen 
the  blood  of  this  community,  is  no  ordinary  criminal,  and 
his  crime  in  every  respect  in  which  it  may  be  considered  is 
without  parallel.  It  was  not  committed  under  a  blind  and 
furious  impulse  to  revenge  some  real  or  fancied  wrong  to 
his  person,  his  property  or  his  character,  not  from  motives 
of  gain,  nor  in  the  commission  of  robbery,  nor  yet  under  the 
hot  spur  of  jealousy — that  hell  of  the  injured  lover.  It  was 
in  every  sense  a  cold-blooded,  vicious  murder.  It  was 
without  the  slightest  provocation  or  apparent  excuse  or 
palliation. 

The  assassin  chose  for  his  victim  an  innocent  and  helpless 
maiden,  in  years  almost  a  child,  almost  a  stranger  in  our 
city,  a  simple  school  girl  temporarily  residing  with  her 
relatives,  and  engaged  in  the  struggle  to  obtain  an  education 
as  a  teacher  in  the  Normal  School.  She  was  undeveloped  in 
mind,  pure  in  life  and  thought,  of  simple  and  unsuspecting 
nature,  and  presenting  in  body  none  of  the  qualities  or 
characteristics  which  are  supposed  to  arouse  the  evil  passions 
of  the  seducer  and  the  libertine. 

For  the  scene  of  his  dreadful  assault  the  murderer 
selected  an  Evangelical  Church  dedicated  to  the  worship  of 
God,  a  temple  where  the  doctrines  and  life  of  Jesus  Christ 
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were  taught  and  illustrated  in  Sabbath  assembly,  in  mid- 
week prayer  meeting  and  in  social  gatherings. 

He  took  the  life  of  his  victim  not  with  the  savage  mercy 
of  the  quick  pistol  or  the  salient  knife,  but  he  tortured  her 
with  the  lingering  process  of  strangulation,  and  so  fiercely 
did  he  do  his  devil's  work  that  the  stigma  of  his  crime 
remained  until  the  discovery  of  her  body,  clearly  discernible 
as  the  cause  of  death,  not  only  by  the  expert  surgical 
examiner,  but  by  the  most  unlearned  observer.  What  other, 
if  any,  wrong  was  done  her  before  her  soul  exhaled  and 
went  to  heaven,  we  do  not  know.  The  advancement  of 
natural  decomposition  baffled  investigation  and  made  knowl- 
edge impossible. 

But  we  know  that,  either  living,  or  dying  or  dead,  she 
was  taken  by  him  up  the  steep  stairs  of  the  steeple  to  the 
belfry  of  the  church,  where  he  supported  the  poor  body 
with  blocks  of  wood  and  left  it  there  to  rot  in  nakedness 
and  wither  in  the  cool  western  wind  that  swept  through  the 
lofty  spire.  He  hid  the  remains  where  he  believed  they 
would  remain  undiscovered  and  have  no  promise  of  Christian 
burial,  after  having  first  stripped  the  delicate  form  of  all 
its  clothing,  which  he  distributed  among  the  rafters  and 
beneath  the  ceiling  of  the  edifice,  as  if  he  revelled  and 
rejoiced  to  pollute  every  available  spot  of  Emanuel  Church 
with  the  spoils  of  his  horrible  sin;  sin  that  might  make  hell 
itself  tremble  and  deprive  its  chief  denizen  of  the  grim  and 
ghastly  honors  of  his  perdition. 

To  accomplish  what  this  monster  did  required  a  man  of 
an  utterly  abnormal  nature,  of  extraordinary  strength  of 
will  and  absolute  density  of  moral  sense — one  of  those  whom 
moral  philosophy  designates  as  moral  idiots;  creatures  of 
keen  perceptions;  shrewd  in  devising;  intelligent  in  execu- 
tion; with  mental  faculties  even  above  the  average,  yet 
wholly  unable  to  distinguish  between  virtue  and  vice,  sin  and 
holiness.  Gentlemen,  a  man  who  could  lure  to  such  a  place 
an  innocent  girl,  murder  her  by  strangulation,  deposit  her 
body  in  such  a  tomb,  secrete  her  clothing  and  her  books, 
and  who  could,  with  the  dreadful  image  of  the  crime  ever 
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before  him  yet  go  forth  among  his  fellow  men,  attend  God's 
worship  in  the  spot  of  his  dreadful  violation  of  human  and 
divine  law  and  wait  on  little  children  in  the  Sabbath  school, 
such  a  man  is  of  such  rare  quality  that  if  confronted  at 
last  with  the  proofs  of  his  crime,  he  could  and  he  would, 
as  he  has  done,  sneeringly  smile  in  the  awful  presence  of 
the  relics  of  his  victim,  and  exhibit  neither  passion  nor 
emotion,  neither  sympathy  nor  regret  for  the  unfortunate 
child  he  had  brought  to  a  premature  grave. 

Gentlemen,  I  have  felt  her  presence  during  all  the  long 
and  tedious  days  of  this  important  trial.  I  have  seen  her 
as  she  was  on  the  3rd  day  of  last  April,  as  she  left  her 
school  and  her  class  with  her  little  burden  of  books  and 
papers.  I  fill  again  that  slender  robe  with  her  girlish  form. 
Above  it  I  see  her  sweet  face,  hallowed  by  its  wealth  of 
hair,  her  gentle  eyes,  her  smiling  mouth  dropping  kindly 
words,  bubbling  up  from  the  unpolluted  depths  of  a  pure 
heart.  I  have  seen  her  as  she  was  when  the  defendant 
addressed  her  at  the  door  of  the  Normal  School.  I  have  so 
seen  her  every  day.  I  see  her  now!  There  she  stands 
behind  him  at  this  hour;  not  praying  for  vengeance  for  her 
deep  and  remediless  wrongs,  but  with  uplifted  hands  and 
streaming  eyes  praying  that  God  will  not  put  it  into  your 
hearts,  by  the  mockery  of  a  verdict  of  not  guilty,  to  set 
free  this  monster  to  prey  upon  other  gentle  souls,  pollute 
with  vile  hands  the  unsunned  snow  of  other  children  and 
defy  anew  that  God  of  justice  whose  ministers  you  ai'e. 

At  the  very  inception  of  this  case,  the  following  problems 
were  presented  to  the  law  officers  which  they  had  to  solve 
and  present  to  the  jury  in  chronological  order  and  as  clearly 
as  it  could  be  done : 

First.  "Was  there  a  dead  body  found  in  the  Emanuel 
Baptist  Church,  in  this  city  and  county,  on  April  14, 
1895?  Second.  If  so,  whose  was  that  body?  Third.  Did 
death  result  from  natural  causes  or  was  it  by  violence? 
Fourth.  If  by  violence,  was  it  accident,  suicide  or  murder? 
Fifth.  If  it  were  murder,  when  and  how  was  it  done  and 
who  did  it? 
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What  is  the  answer  to  the  first  proposition?  Our  answer 
is  this:  That  on  the  14th  April,  1895,  a  body  was  found 
in  the  Emanuel  Baptist  Church  on  Bartlett  Street,  between 
Twenty-second  and  Twenty-third  Streets. 

That  being  the  case,  whose  body  was  this?  To  whom  did 
it  belong? 

Gentlemen,  that  night,  the  night  of  14th  April,  all  over 
the  wide  city,  on  the  streets,  in  theaters,  clubs,  churches 
and  hotels,  everywhere  that  men  congregated  and  every- 
where the  universal  voice  of  the  telegraph  carries  its  message, 
it  was  known  that  a  body  had  been  found  in  the  belfry  of 
the  Emanuel  Church  and  that  the  body  was  that  of  the  lost 
girl,  Blanche  Lamont.  That  is  the  answer  to  our  second  ques- 
tion. 

We  are,  then,  brought  chronologically  and  in  proper  order 
to  our  third  and  fourth  propositions,  which  are  joined 
together  by  the  inexorable  logic  of  events  and  by  the  method 
in  which  we  are  pursuing  this  investigation.  It  is  manifest 
from  the  examination  of  the  surgeon  and  from  the  testimony 
upon  the  stand  that  death  resulted  from  asphyxia;  that 
asphyxia  was  caused  by  strangulation  and  that  that  strang- 
ulation was  caused  by  the  hands  of  someone — ^not  the  hand 
of  the  girl  herself — ^because  the  doctor  tells  you  and  you 
know  yourselves,  from  the  mere  statement  of  the  ease,  that 
such  a  thing  would  have  been  impossible.  That  being  the 
case,  that  young  life  having  been  so  put  out  by  strangulation, 
by  violence  applied  by  another  person,  it  was  in  the  popular 
language  and  in  the  language  of  the  Courts  and  of  law, 
murder — plain,  manifest,  cold-blooded  murder.  It  was  more 
than  murder.  It  was  assassination.  It  was  the  kind  of 
murder  that  the  British  government  spent  over  ten  million 
pounds  sterling  in  India  trjdng  to  root  out,  trying  to  dis- 
perse and  end  the  career  of  the  religious  denomination  of 
thugs  that  infested  that  country.  It  was  plain,  ordinary 
strangulation  and  assassination. 

What  ex)uld  have  induced  that  murder?  There  is  a 
motive  for  every  crime.  There  is  a  motive  to  this  crime; 
but  the  motive  we  must  deduce  from  logical  circumstances 
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and  established  facts,  because  m  no  other  way  can  the 
demonstration  be  made.  What  was  this  girl  killed  for? 
We  cannot  tell.  Nobody  can  come  here  before  this  jury  and 
testify  as  to  what  advances  were  made  to  this  little  girl  in 
the  church.  What  did  he  say  before  he  knew  that  that  girl 
rejected  his  advances,  as  she  did,  because  if  she  had  not  she 
would  have  been  alive  and  we  would  not  have  had  this  murder 
trial  on  our  hands? 

What  did  he  see  before  him,  as  this  girl  turned  to  flee 
down  the  stairs  to  the  belfry?  Why,  he  saw  his  good 
reputation,  that  has  been  testified  to,  swept  away  by  the 
breath  of  the  wind.  He  saw  himself  brought  up  before  that 
congregation,  and  brought  up  in  court  and  tried,  not  for 
murder  but  for  indecent  assault.  He  saw  the  law  in  front 
of  him.  He  saw  exposure,  detection,  disgrace.  And  he  leapt 
on  that  girl,  and  caught  her  by  the  throat  and  strangled 
her  to  death. 

There  is  the  motive  for  you.  And  I  say  it  is  the  proper 
deduction;  it  is  the  right  one,  the  necessary  one,  and  the 
only  one  that  could  be  drawn  to  show  the  motive  in  this 
case,  to  show  that  this  murder  was  a  murder,  not  for  murder 
itself,  but  was  the  lust  murder  of  a  perverted  and  debased 
sexuality. 

Having  established  the  corpus  delicti,  we  are  now  brought 
to  the  main  fact  in  this  case,  which  we  have  been  trying  for 
the  past  three  months:  Who  was  this  murderer  and  when 
did  he  murder  this  girl? 

I  have  often  thought,  as  I  have  studied  this  case,  what  a 
moment  that  would  have  been  when  Blanche  Lamont  was 
introduced  to  this  defendant,  if,  from  her  Father  in  heaven, 
some  premonition  could  have  come  to  that  poor  child  to  lei 
her  cast  her  eye  out  of  that  church  into  the  future!  If 
she  could  have  seen,  as  she  stood  there  in  that  Sunday 
school  room,  with  the  knot  of  worshipers  about  her,  with 
the  Biblical  pictures,  pictures  taken  from  the  New  and  Old 
Testaments,  hanging  upon  the  wall,  with  the  blackboard 
written  over  and  painted  cards  with  phrases  from  holy  writ : 
"Feed  my  lambs,"  "As  you  have  done  it  unto  the  least 
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of  these  little  ones  you  have  done  it  unto  Me,"  ''I  am  the 
Shepherd,"  ''Those  who  believe  in  Me  shall  not  perish,  but 
shall  have  everlasting  life,"  if,  when  she  stood  there  in  that 
Sunday  school  room,  surrounded  with  these  good  church- 
going  people  and  with  those  texts  and  parables — if  she  could 
have  looked  far  off  into  the  future  and  could  have  seen  that 
dim  and  desolate  belfry,  if  she  could  have  seen  there  the 
convulsed  features  and  the  congested  eyes  and  the  dishevled 
hair  of  this  murderer  as  his  hands  met  upon  her  throat — 
how  she  would  have  shrieked  and  fled  from  that  first  intro- 
duction! How  she  would  have  fled  from  there,  if  she  could 
have  thus  foreseen!  But  she  did  not.  She  was  not  given 
the  gift  of  prophesy.  From  her  eyes  was  not  raised  the 
veil  that  hides  the  things  to  come.  But  she  seemed  in  some 
unknown  way,  for  some  mysterious  reason,  to  be  attracted 
by  his  suavity  and  the  man,  to  a  certain  extent,  must  have 
been  attracted  by  this  girl.  There  she  met  him — at  Mrs. 
Noble's  introduction — and  from  that  time  began  this  ac- 
quaintance. 

He  visited  her  at  her  home.  Who  else  visited  there? 
Only  upon  one  occasion  did  George  King  accompany  the 
defendant  and  Blanche  and  did  Mr.  Wolff  go  with  them. 
Whenever  anybody  went  to  that  house,  as  far  as  we  know 
from  the  evidence,  there  was  the  defendant.  If  the  defend- 
ant was  not  there  and  alone,  he  was  the  bob  on  the  kite  of 
somebody  else  who  was  there. 

He  accompanied  her  on  one  occasion  to  Golden  Gate 
Park.  That  was  a  long  afternoon,  immaterial,  perhaps,  at 
the  time,  but  in  the  light  of  these  developments  of  the 
greatest  importance.  After  being  away  for  three  hours,  he 
brought  her  home,  saw  her  aunt  and  apologized  to  her  for 
being  so  late — thought  he  had  kept  her  out  too  long.  Mrs. 
Noble  said  it  was  all  right.  He  was  a  good  young  man. 
She  had  been  three  hours  with  him  in  the  park,  but  there 
was  no  trouble  about  it  at  all.  She  had  confidence  in  him. 
She  liked  him;  he  was  a  pleasant  fellow.  He  was  a  smooth, 
easy,  oily  scoundrel,  winning  his  way  to  a  girl's  heart. 

Why  should  a  girl  who  knew  that  her  aunt  did  not  object 
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to  her  going  to  the  park  with  him  and  spending  three  hours 
— why  should  she  object  to  going  to  any  respectable  place 
like  a  church  with  this  defendant  in  the  daytime?  How 
could  she  tell  that,  unfortunately,  his  blood  was  smoking 
with  passion?  She  could  not  think  of  that.  She  could  not 
look  through  that.  That  was  the  crawling  serpent  that 
wound  its  slimy  convolutions  about  her.  She  could  not  see 
through  this  pewter-imitation-of-a-silver-pot  dandy.  Upon 
another  occasion  she  went  to  his  house  with  him.  He  accom- 
panied her  to  and  from  many  of  the  meetings  of  the 
church — the  services  themselves;  the  Sunday  school  services; 
the  Young  People's  services. 

I  will  now  ask  you  to  turn  back  with  me  the  pages  of 
your  lives  until  the  3rd  of  April  last — that  day  which  has 
been  so  pregnant  with  terrible  catastrophe,  with  destruction 
of  virtue,  the  destruction  of  home  and  the  peopling  of  that 
graveyard  far  away  from  here  up  in  cold  Montana  where 
the  victim  of  that  day's  tragedy  sleeps  her  everlasting  sleep, 
sentinelled  by  the  snow-capped  mountains  of  her  northern 
home,  and  where  she  shall  repose  until  that  day  when  crag 
and  chasm  shall  be  no  more,  neither  hill  nor  valley,  nor 
great  old  ocean,  but  all  things  shall  arise  and  shine  in  the 
light  of  the  Father's  countenance  because  Himself  has  risen. 

There  she  lies  and  the  first  day  unon  which  her  wandering 
footsteps  carried  her  towards  her  distant  resting  place  was 
the  3rd  of  April,  in  the  morning  about  half-past  eight.  I 
do  not  say  that  on  that  morning  he  had  made  up  his  mind 
to  murder  her,  but  for  what  other  purpose  he  wanted  to 
be  alone  with  Blanche  Lament  he  had  already  determined  in 
his  own  mind.  What  was  the  reason  he  did  not  deny  that 
he  was  on  that  Larkin  street  car  with  Blanche  Lament  on 
the  morning  of  the  3rd?  Why  did  he  not  deny  it  and  set 
it  up  as  a  failure  of  identification  by  Shalmount,  as  he 
denies  the  fact  of  identification  by  the  other  witnesses?  I 
will  tell  you  why.  It  was  because  there  was  a  ghost  that 
would  not  down.  It  was  because,  like  all  criminals  who 
ever  committed  crime,  before  he  got  through  with  his  crime, 
before  the  heavy  hand  of  the  law  was  laid  on  his  shoulder. 
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he  had  to  follow  the  historical  parallels  that  come  down  to 
us  in  every  case,  from  the  time  when  Cain  killed  Abel  down 
to  the  present  moment.  He  had  to  talk  about  it ;  he  had 
to  say  something  and  see  if  he  was  suspected  of  the  murder 
of  that  girl. 

The  human  heart  is  not  made  to  contain  a  guilty 
inhabitant  like  this  and  not  have  it  spring  from  the  lips 
at  some  moment.  A  man  has  got  to  talk;  his  breast  will 
not  hold  it.  He  feels  it  bubbling  up  to  his  lips  and  demand- 
ing disclosure.     That  is  what  happened  in  this  case. 

There  was  Schlageter,  a  friend,  a  companion,  and  an 
associate  of  this  defendant;  and  three  or  four  days  after 
the  3rd  of  April,  as  the  defendant  and  Schlageter  were 
coming  down  on  the  cars  after  the  disappearance  of  Blanche 
Lamont — after  she  was  resting  up  there  in  the  belfry, 
circled  by  the  winds  above  her  and  the  clouds,  the  finger 
of  the  spire  pointing  up  in  an  unending  litany  to  God,  and 
calling  down  on  that  church,  blessed  once  but  cursed  now, 
not  the  prayers  of  the  saints,  but  the  curses  of  true 
believers — at  that  time,  I  say,  knowing  where  that  girl  was, 
he  said  to  Schlageter:  "Did  you  see  me  on  the  car  with 
a  girl  the  other  day?"  **Yes,  I  saw  you."  "Well,  you 
know  that  was  Blanche  Lamont,  the  girl  that  disappeared." 
He  went  on  to  college,  where  he  sat  trying  to  think  of  the 
work  that  was  on  hand,  but  above,  about  and  around  him 
was  that  circling  smoke  and  red  haze  of  lechery  that  made 
him  see  as  in  a  glass,  darkly,  and  always  before  his  eyes, 
the  figure  of  Blanche  Lamont.  He  could  not  tell  when  the 
Normal  School  let  out.  He  had  not  been  there  before; 
therefore  he  must  be  in  time  if  he  was  going  to  meet  her. 

Anxious,  excited,  stirred  up  to  a  pitch  of  animal  exaltation 
and  animal  excitement,  this  man  could  not  attempt  to  sit 
in  the  Cooper  Medical  College,  in  the  lecture  room  and  put 
his  mind  on  what  was  before  him.  He  had  to  get  up.  He 
had  to  go  to  the  school  and  wait  for  that  girl  to  come  out. 
He  could  not  wait  to  meet  the  girl  by  accident,  as  he  says 
he  did  in  the  morning.  He  had  to  get  up  there  in  plenty 
of  time,   and  there  he  waited,   anxious,   excited,   nervous, 
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worried,  passionate,  wrought  up,  for  this  girl  to  come  out 
of  school,  and  tramped  up  and  down  that  street  waiting  for 
her,  like  a  tiger  waiting  for  his  noonday  meal.  There  he 
waited. 

Gentlemen,  the  hand  of  Providence  has  been  in  this  case 
from  the  beginning,  for  no  human  creature,  no  human 
wisdom  could  have  brought  this  case  to  the  conclusion  that 
it  has  been  brought  to;  could  haA^e  followed  this  defendant 
as  he  has  been  followed  without  the  act  of  Providence.  By 
the  most  fortunate  of  all  circumstances^  the  most  fortunate 
for  justice,  and  the  most  unfortunate  concatenation  of  cir- 
cumstances for  this  defendant,  on  the  opposite  side  of  the 
street,  at  919  Powell,  sat  Mrs.  Yogel. 

Here  we  have  these  people  on  the  car.  Mrs.  Vogel  saw 
them  get  on  the  car;  did  anyone  else?  Why,  certainly. 
Miss  Edwards,  the  classmate  of  Blanche  Lamont,  came  out 
of  the  Normal  School  with  her  and  walked  down  to  the 
corner  of  Clay  and  Powell  and  there  i\Iiss  Edwards  testifies 
he  came  up  and  addressed  Blanche.  "What  motive  could 
Minnie  Edwards  have  in  seeking  to  swear  away  the  life  of 
this  man?  What  possible  conspiracy  could  have  been 
entered  into  between  this  old  German  lady  and  Minnie 
EdwardF!,  the  school  girl  at  the  Normal  School? 

It  is  monstrous;  it  is  improbable;  it  is  against  all  human 
experience;  it  is  impossible  that  any  such  thing  could  have 
been  entered  into. 

As  the  car  reaches  California  and  Powell  Streets  there 
were  two  other  young  ladies,  also  members  of  the  Normal 
School,  whose  names  have  been  associated  with  the  interests 
of  justice,  not  with  the  interests  of  the  prosecution.  I\Irs. 
Dorgan,  then  Miss  Alice  Pleasant,  and  Miss  May  Lanigan 
saw  the  couple  on  the  Powell  street  car  at  the  corner  of 
Sacramento  and  Powell  Streets,  occupying  the  same  position 
on  the  dummy  as  testified  to  by  Mrs.  Vogel  and  Miss 
Edwards.  There  they  sat  on  the  dummy — Blanche  by  the 
window,  Durrant  next  to  her.  He  had  one  of  those  poor 
little  books  that  have  been  introduced  in  evidence  before 
you,   that   were   found   up   there   in  the   belfry   of   God's 
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church,  stowed  away  and  hidden  from  human  eyes,  in  his 
hands,  looking  at  it,  and  made  some  remark  to  her,  poor 
child,  that  made  her  smile,  and  she  was  smiling  as  the  car 
reached  the  corner  of  California  and  Powell.  Do  you  sup- 
pose, gentlemen,  she  would  have  smiled  at  any  man  she  did 
not  like?  Do  you  suppose  she  would  have  permitted  any 
man  she  did  not  know  pretty  well,  in  whom  she  did  not 
have  a  great  deal  of  confidence,  to  get  on  the  dummy  of  that 
car  with  her,  take  her  book  out  of  the  strap,  open  the  book, 
and  apparently  read  something  to  her  out  of  it  that  amused 
her?  There  they  sat  on  the  car.  What  motive  could  Miss 
May  Lanigan  have  for  saying  that  this  defendant  was  upon 
the  car  with  Blanche  Lamont  if  he  was  not  there?  What 
motive  could  Mrs.  Dorgan  have  in  saying  that  this  defendant 
was  upon  the  car  with  Blanche  Lamont  if,  in  fact,  he  was 
not  there?  What  motive,  what  conspiracy,  what  deepest, 
blackest,  most  damning  villainy  could  induce  two  pure  and 
innocent  girls  to  get  on  that  witness  stand  and  swear  away 
the  life  of  this  defendant,  if  in  fact  he  was  not  the  man 
who  sat  on  the  dummy  with  that  girl? 

You  might  say,  gentlemen,  that  Miss  Lanigan  was  mis- 
taken, or  that  Mrs.  Dorgan  was  mistal^en,  or  that  Mrs.  Vogei 
was  mistaken,  or  that  Miss  Edwards  was  mistaken,  indi- 
vidually, but  there  are  four.  You  cannot  get  four  people 
in  the  world  together,  under  such  circumstances,  each  with 
a  motive  for  observing  this  girl  and  the  man  who  was  with 
her,  and  then  have  made  a  mistake  about  it.  It  cannot  be 
done.  If  this  defendant  was  at  the  corner  of  Clay  and 
Powell  Streets,  and  was  seen  by  Mrs.  Vogel,  Miss  Edwards, 
Mrs.  Dorgan  and  Miss  Lanigan,  he  was  not  at  the  Cooper 
Medical  College,  where  he  supports  himself  with  that  rotten 
roll  call  that  we  will  let  the  sun  through  like  a  sieve  when 
we  come  to  investigate  it. 

Gentlemen,  along  this  car  goes.  It  gets  down  to  the  corner 
of  Market  and  Eddy.  This  is  where  Miss  Edwards  leaves 
and  when  she  got  up  to  move  out  of  the  car,  she  saw  these 
people  again  on  the  dummy.    She  says  it  was  this  defendant 
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who    was   there.      Is   Miss    Edwards    going   to    be    mistaken 
twice  ? 

October  31. 

Mr.  Barnes^  It  was  a  fortunate  and  happy  coincidence 
for  justice  that  upon  the  3rd  day  of  April  Mrs.  Clancy - 
McKee  should  have  given  a  lunch  at  her  residence  on 
Washington  Street,,  to  which  she  invited  her  grandmother, 
Mrs.  Crossett,  and  her  aunt,  Mrs.  Crossett's  daughter,  J\Irs. 
A.  B.  Perry,  of  Alameda.  That  this  was  on  the  3rd  day 
of  April  there  can  be  no  question.  Mrs.  Crossett  says  she 
left  Mrs.  McKee 's  house  about  20  minutes  past  three  in  the 
afternoon.  She  is  corroborated  in  this  by  Mrs.  Perry.  Here 
was  Mrs.  Crossett,  a  nice,  charming,  gentle  old  lady,  to  be 
sure,  with  the  burden  of  years  upon  her  shoulders,  but, 
gentlemen,  that  can  make  no  difference.  Her  eye  was  clear, 
her  brain  was  normal.  She  had  known  this  defendant  for 
three  or  four  years.  She  sat  inside  the  Valencia  Street  car 
on  a  seat  removed  from  the  glass  at  the  front  end  of  the 
car,  and  she  saw  this  defendant  and  Blanche  Lamont  sitting 
on  the  dummy.  There  she  sat  from  the  junction  of  Market, 
Haight  and  Valencia  Streets,  with  the  defendant  on  this 
car  until  they  got  to  Twenty-first  or  Twenty-second  and 
Valencia  Streets.  What  motive  could  Mrs.  Crossett  have  to 
come  here  at  her  time  of  life  and  state  what  is  not  so?  It 
is  very  easy  for  anyone  who  saw  that  old  lady  on  the  stand 
to  see  that  her  race  is  almost  run — that  her  life  lies  behind 
her.  Upon  her  gentle  head  already  gleams  the  sunlight  of 
immortality.  Do  you,  then,  believe  she  would  come  here  to 
say  that  this  defendant  was  there,  if  as  a  matter  of  fact  he 
was  not  there?  She  noticed  them  so  closely  that  she  noticed 
when  the  boisterous  winds  compelled  this  lady  to  hold  her 
hat  on  with  her  hand;  she  noticed  how  they  wrapped  her 
dress  around  her  meager  form  as  if  they  knew  how  soon 
that  clothing  was  to  be  stripped  from  that  little  bodj^  and 
sought  to  protect  it  with  their  thousand  fairy  arms. 

What  does  this  method  adopted  by  the   defense  in   the 
cross-examination  of  Mrs.   Crossett   indicate?     Does   it   not 
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indicate  to  you,  as  it  does  to  me,  that  hope  was  abandoned 
when  that  lady  went  upon  the  witness  stand  and  swore  as 
she  did?  She  imagined  she  saw  him.  The  retina  of  her 
eye  was  flattened.  It  was  hallucination  and  delusion.  She 
had  been  reading  about  this  in  the  papers.  Gentlemen,  it 
was  the  final  identification  of  this  defendant — the  final  thing 
upon  which  the  State  relies.  The  State  challenges  attack 
upon  its  position  in  this  question  of  identification  of  Mrs. 
Crossett,  because  we  depend  upon  it,  we  rely  upon  it — 
justice  relies  upon  it. 

What  were  they  doing  when  observed  by  the  witnesses 
who  have  testified  here?  Conversing  earnestly.  "When  they 
got  off  that  car  at  Twenty-first  and  Valencia  Streets,  this 
defendant  had  not  yet  persuaded  that  girl  to  enter  that 
church  with  him — not  yet.  All  the  way  out  he  was  talking 
about  it.  What  specious  promises,  what  honeyed  words, 
what  reasons,  I  do  not  know.  Perhaps  it  was  "The  New- 
comes,"  which  was  in  the  church,  which  he  said  was  in  the 
Sunday  School  library.  Perhaps  it  was  the  view  to  be  seen 
from  the  church  belfry.  Perhaps  it  was  the  organ  or  the 
piano ;  but  he  had  not  yet  induced  her  to  go  to  that  church 
and,  in  my  judgment,  they  got  off  at  Twenty-first  and 
Valencia  Streets  for  that  reason,  and  because,  also,  that  was 
the  way  to  the  girl's  home;  and  they  walked  down  Twenty- 
first  Street  and  stood  and  talked;  and  from  this  talk  and 
earnest  conversation  this  girl  finally  agreed  with  this  defend- 
and,  and  they  turned  into  Bartlett  Street.  Quinlan  came 
loitering  out  Valencia  Street  looking  at  the  workmen  putting 
in  the  electric  wires,  and  when  he  got  to  the  corner  of 
Twenty-second  and  Bartlett  Streets  he  saw  this  couple 
coming  up  Bartlett.  He  did  not  know  the  young  lady,  but 
he  knew  Durrant  by  sight.  The  couple  passed  so  close  to 
him  on  the  comer  that  he  said  he  stepped  back  two  or  three 
feet  to  let  them  pass  by.  Blanche  Lamont  was  on  the 
outside  and  they  were  engaged  in  conversation. 

But  upon  this  day,  this  particular  day,  there  stood  Mrs. 
Leake  at  her  window;  she  was  looking  for  her  daughter,  and 
as  she  stood  there,  looking  down  the  street,  she  saw  this 
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couple  coming  up,  just  about  the  spot  where  Quinlan  says 
he  lost  sight  of  them.  They  were  walking  together  engaged 
in  conversation,  the  young  lady  on  the  outside  nearer  the 
street  and  the  young  man  on  the  inside  just  as  Quinlan 
says.  Mrs.  Leake  knew  Durrant ;  she  had  been  a  member  of 
that  particular  congregation  of  the  Baptist  Church  for 
fifteen  years.  She  had  lived  opposite  the  church  for  two 
years  or  more.  She  could  not  see  the  girl's  face  because 
the  girl  was  on  the  outside  of  the  walk  conversing  with  him, 
his  face  turned  to  her  and  the  young  girl's  face  toward 
Durrant.  They  walked  up  to  the  south  gate  of  the  church. 
Durrant  opened  the  gate;  the  young  lady  stepped  in, 
Durrant  in  behind  her;  the  gate  was  closed,  and  Blanche 
Lament,  between  fifteen  minutes  past  four  and  twenty  min- 
utes past  four  on  the  afternoon  of  April  3,  1885,  had 
disappeared  forever  from  human  eyes. 

Eleven  days  later  her  body  was  found,  naked  and  rotting, 
under  the  belfry,  and  the  hat  that  she  wore  when  she  left 
the  Normal  School  and  which  she  wore  when  she  turned 
into  the  gate  of  that  church,  was  found  beneath  the  plat- 
form. These  poor  little  relies  of  mortality  were  found 
hidden  among  the  rafters  and  in  the  ceiling  of  that  church. 
Gentlemen,  she  never  came  from  that  church  alive.  She 
went  into  that  church  walking  with  that  monster.  She 
passed  through  the  south  gate  into  that  church,  through  the 
weeds  and  desolation  of  the  churchyard,  to  the  south  door 
that  opens  into  the  infant  class  room;  and  there  at  that  door, 
though  no  human  eyes  saw  him,  from  his  pocket  this 
defendant  drew  his  Key.  Still  conversing,  he  bent  down  and 
unlocked  the  door  and  she  stepped  inside.  He  withdrew  his 
key,  stepped  in  after  her,  locked  the  door  behind  them,  and 
they  were  alone. 

There  she  was  with  him,  alone.  In  that  great  building, 
alone.  This  weak  and  sickly  child,  the  girl  whose  slender 
form  but  filled  the  dress  that  rests  upon  that  model,  unable 
physically  to  cope  with  this  monster  that  led  her  there  alone, 
and  as  the  Russian  proverb  says,  "Heaven  so  high,  and  the 
Czar  so  far  off." 
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There  is  no  one  who  can  be  brought  to  you  to  tell  you 
the  details  of  this  murder;  but,  gentlemen,  there  are  the 
circumstances,  undeniable,  immutable — the  silent  witnesses 
of  the  awful  crime  in  that  lonely  belfry,  from  which  and 
by  which  we  can  reconstruct  the  entire  tragedy  unerringly, 
perfectly  and  surely  upon  the  stage  of  this  court  of  justice. 
We  can  reconstruct  it  by  the  same  sure,  steady,  inductive 
and  deductive  reasoning  from  known  facts,  as  the  natural 
historian  builds  and  reconstructs  before  our  astonished  gaze, 
from  the  bones  laid  bare  by  a  glacier  or  volcano  or  earth- 
quake, the  revenous  monster  of  the  pliocene  age.  By  the 
same  reasoning  and  the  same  process  I  shall  present  to  you, 
and  try,  in  my  imperfect  way,  to  open  to  you  the  murder 
that  took  place  in  the  belfry  of  the  Emanuel  Church  on 
the  3rd  of  April,  1895,  when  Blanche  Lamont  was  the 
^^ctim  and  Theodore  Durrant  the  assassin  and  thug. 

What  kind  of  a  reason,  what  kind  of  a  motive  could 
appeal  to  a  man  to  say  that  he  was  not  at  the  place  with 
the  girl  whose  dead  body  was  found  there  in  the  belfry? 
What  is  the  reason?  It  is  because  it  is  the  only  thing  he 
could  do.  Because  if  he  confessed  he  had  been  upon  this 
course  in  the  way  we  have  traced  him  and  went  to  the  door 
of  the  church  with  that  girl,  whose  rotting  body  was  found 
in  that  beKry,  by  the  inference,  and  as  a  matter  of  fact,  he 
would  be  confessing  that  he  murdered  Blanche  Lamont. 
That  is  the  reason. 

As  to  what  transpired  in  that  church  for  that  three- 
quarters  of  an  hour  we  show  by  circumstantial  evidence. 

Gentlemen,  this  man,  perhaps  not  then  with  the  idea  of 
murder  fully  implanted  in  his  mind,  but  soon  to  stand  out 
as  the  most  atrocious  criminal  in  the  history  of  American 
criminal  jurisprudence — a  character  beside  whom  Holmes, 
now  on  trial  in  Philadelphia  for  the  murder  of  men,  women 
and  children  for  their  insurance  money,  beside  whom  Holmes 
is  a  gentleman  and  a  scholar;  beside  whom  the  first  man 
that  ever  committed  a  murder  and  resorted  to  an  alibi,  Cain, 
who  killed  Abel,  looms  up  as  the  George  Washington  of 
murderers ;  a  man  beside  whom  the  robbers  who  killed  Ibicus 
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were  soldiers  and  gentlemen;  a  man  beside  whom  Professor 
Webster,  who  killed  his  creditor,  who  dunned  him  for  money 
he  owed  him  and  which  he  could  not  pay,  and  who  was 
hanged  for  it ;  this  man  took  this  girl  alone  into  the  church 
and  walked  with  her  through  the  infants'  class  room  and 
thence  to  the  library. 

What  was  the  reason — what  was  the  thing  that  brought 
that  girl  into  that  church  with  that  man?  He  was  the 
librarian  of  the  church.  By  his  own  statement  he  had 
promised  her  a  book.  King  in  his  testimony,  when  he  was 
on  the  stand,  said  he  found  the  library  door  open  when  he 
went  in.  Who  opened  it?  Theodore  Durrant.  And  he 
opened  it  that  Wednesday  afternoon  because  his  first  thought 
was  of  the  library  room;  but  it  would  not  do.  Why? 
Because  when  he  got  in  there  he  realized,  as  perhaps  he  had 
not  realized  before,  that  tliis  room  was  the  first  room,  the 
first  room  opening  off  the  vestibule,  and  that  it  had  a 
window  that  opened  out  into  Bartlett  Street,  and  that  if 
there  was  any  resistance  to  what  he  wanted  to  do,  and  denial 
of  his  desires,  any  scream,  any  sound,  on  that  quiet  after- 
noon, out  on  Bartlett  Street,  something  might  be  heard. 
He  would  be  liable — nay,  more  than  liable — ^he  was  almost 
sure  to  be  discovered  and  exposed. 

No,  on  second  thought,  the  belfry  was  the  place!  Can 
you  not  imagine,  can  you  not  see,  as  I  can,  that  room? 
When  I  close  my  eyes  I  can  see  that  man  and  that  woman; 
and  I  can  see  him  telling  her  to  come  up  there  into  the 
belfry  for  the  view  that  there  is  over  the  city;  telling  her 
of  the  people  who  had  been  up  there  before — how  the  girls 
in  the  neighborhood  had  been  up  there,  and  the  young  men ; 
telling  her  there  was  a  beautiful  view  up  there.  And  I  can 
see  the  two  walk  side  by  side  out  of  the  library  room,  up 
the  broad  sweep  of  the  stairs,  mounting  the  southwesterly 
tower  of  the  church,  and  passing  through  the  gallery  of  the 
church  to  the  belfry  door. 

And  I  assert,  gentlemen,  that  as  certain  and  as  sure  as 
the  stars  maintain  their  course,  on  the  afternoon  of  Wednes- 
day, the  3rd  of  April,  1895,  between  4:15  and  5  o'clock,  in 
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the  belfry  of  the  Emanuel  Church,  behind  that  door,  between 
the  inside  of  that  door  and  the  upper  platform  of  that 
belfry,  or  somewhere  in  that  belfry^  was  this  murder  com- 
mitted. Either  upon  those  stairs  or  upon  that  platform,  one 
or  the  other,  this  murder  was  done.  The  cry,  the  sobs,  the 
groans,  that  would  have  been  heard  from  that  library  room — 
out  on  Bartlett  Street,  perhaps  would  have  melted  into  thin 
air  up  in  the  belfry.  The  wildest  shrieks  that  ever  human 
lips  uttered,  when  the  soul  was  torn  from  its  body  and 
hurled,  wailing,  before  its  Maker,  would  have  been  lost  to 
human  ears,  though  plain  and  distinct  as  the  trumpet  of 
St.  Michael  to  God,  who,  looking  down  on  the  profanation 
of  His  holy  house,  veiled  His  eyes,  and  murmured,  ''Ven- 
geance is  mine — I  will  repay." 

Through  the  church  we  have  brought  him  and  into  the 
belfry.  No  words  of  mine  can  impress  upon  you  that  scene 
any  more  graphically  than  it  is  now  probably  fixed  in  your 
mind,  but  I  have  often  thought  with  what  kind  of  feelings 
must  that  man  have  stood  in  that  place,  and  stood  by — 
passion's  slave — gazing  on  the  wreck  his  passion  had 
wrought.  It  is  always  hard  to  leave  life.  All  the  conso- 
lations of  religion,  all  the  blessed  hope  of  immortality  that 
hallows  the  human  soul,  has  only  been  able  to  alleviate  to 
some  extent  but  not  to  destroy  the  terrors  of  that  plunge 
from  the  known  and  seen  to  the  unknown  and  unseen. 

To  what  could  a  girl  like  Blanche  Lamont  have  looked 
forward?  What  could  a  pure,  good  and  gentle  daughter  of 
any  of  us  have  seen  before  her  for  her  future  life?  Why, 
she  would  have  seen  that  which  first  comes  into  a  woman's 
heart  and  last  leaves  it.  Before  her  she  would  have  seen  the 
master  alchemist  of  love.  She  saw  in  her  day-dreams,  as  in 
a  glass,  darkly,  him  come  into  her  life,  whose  hands  should 
sweep  the  sounding  octaves  of  her  soul  and  by  its  divine 
harmonies  turn  all  the  floating  dust  of  everyday  to  clouds 
of  summer  glory.  She  could  look  forward  to  her  wedding; 
her  life;  to  those  later  days  when  the  maternal  instincts 
roused  and  sang  their  tender  and  intoxicating  songs,  and 
her  heart  was  filled  with  the  chords  of  their   divine  har- 
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monies.  Then  a  little  further  she  could  see  herself  growing 
old  in  honor,  her  work  all  done,  and  children's  children 
filling  up  the  house  with  sounds  of  baby  voices.  Then,  like 
one  who  wraps  the  draperies  of  her  couch  about  her  and 
lies  down  to  pleasant  dreams,  from  her  hands  dropped  the 
treasures  once  clutched  to  the  heart's  core;  and  attended  by 
the  ministering  hand  of  science  and  the  consolation  of 
religion,  she  closes  her  eyes  on  the  sunlight  of  this  world, 
to  open  them  again  in  that  realm  where  there  is  no  more 
sunset  and  no  more  death. 

Alas  for  her,  whose  day-dreams  are  all  shattered!  Alas 
for  this  young  girl  for  whom  outrage  and  bloody  murder 
were  to  take  the  place  of  love!  Alas  for  her  whose  life  was 
to  be  throttled  from  her  at  its  very  portals — defiled,  debased, 
dishonored  and  done  to  death  within  the  very  glimmer  of 
the  altar  where  each  seventh  day  she  prayed,  ''Lead  us  not 
into  temptation,  but  deliver  us  from  evil!" 

There  she  lay,  and  there  he  stood,  his  eyes  upon  that  form. 
What  should  he  do?    What  should  he  do? 

Gentlemen,  the  strongest  instinct  in  the  world — stronger 
than  love,  stronger  than  honor,  stronger  than  anything  else — 
is  that  which  springs  up  unbidden  in  the  human  breast — 
self-preservation.  What  should  he  do?  He  must  preserve 
himself.  How  could  it  be  done?  It  was  Wednesday;  it 
was  late  in  the  afternoon.  What  could  be  done?  Ah! 
That's  it — that  door  of  the  belfry!  Nobody  passes  into  the 
belfry,  according  to  the  testimony,  except  the  janitor  on 
some  occasional  errand,  or  when  some  person  goes  there  to 
see  the  view.  The  door  of  the  belfry!  So  he  gets  the 
hatchet ;  according  to  the  testimony  of  King,  he  knew  about 
that  hatchet.  He,  according  to  the  testimony  of  Church, 
the  janitor,  had  a  key  that  could  open  the  janitor's  room. 
In  this  janitor's  room  was  kept  the  hatchet.  Up  in  the 
belfry  was  found  the  hatchet.  Who  got  it?  Who  brought 
it  there?  The  man  who  knocked  those  knobs  off  the  door. 
He  is  the  only  man  who  brought  it  there,  because  that  is 
what  the  hatchet  was  used  for.  He  gets  the  hatchet.  He 
closes  the  door.     The  knobs  are  broken  off  and  thrown  on 
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the  platform.  This  was  done  by  the  defendant  on  the  inside 
of  the  door,  because  that  platform  is  sealed  up  in  the 
gallery.  Those  knobs  could  not  have  been  thrown  in  from 
the  outside.  It  was  there  where  that  opening  was  from  the 
inside  through  which  they  were  thrown  and  through  which 
the  police  discovered  them  later  in  the  month. 

We  laiow  that  these  knobs  have  been  broken  off  the  belfrj'^ 
door.  The  force  that  was  used  to  break  them  off  was  so 
considerable  that  the  plate  upon  the  door  itself  was  sprung 
and  no  key  could  open  it.  The  officers  tried  their  keys  and 
Sademan  tried  his  key.  The  terrible  necessities  of  the  case 
in  which  this  murderer  found  himself  when  he  had  to  close 
and  bar  the  door  to  the  belfry  by  breaking  off  the  handle 
so  that  it  could  not  be  opened — the  necessities  of  the  case 
compelled  him,  when  he  destroyed  ingress  to  the  belfry,  to 
destroy  egress.  If  nobody  could  pass  out  from  the  inside, 
he  could  not  pass  in  from  the  outside  through  that  door.  That 
being  manifest,  in  what  position  does  he  find  himself?  He 
cannot  remain  in  that  belfry  until  the  crack  of  doom.  He 
cannot  stay  there  to  die  himself  of  inanition  or  else,  like  a 
ghoul,  to  feed  on  the  body  of  his  victim.  He  would  have 
to  get  away. 

Your  inspection  of  that  belfry  will  develop  two  facts. 
There  are  but  two  modes  of  egress  from  that  belfry,  elimi- 
nating the  door — one  is  through  or  from  the  second  or  false 
platform  of  the  belfry,  through  the  open  joists  or  beams 
that  run  up  there ;  thence  through  the  ojDening  broken  in  the 
ceiling  that  runs  over  what  we  call  the  mid-ceiling  space. 
That  was  the  route  which  this  murderer  had  to  take  to  get 
away  from  the  scene  of  the  crime.  He  could  not  get  through 
the  door  of  the  belfry,  hence  he  must  pass  through  one  of 
these  other  openings.  If  he  passed  through  either  of  these — 
and  he  must  have  passed  through  one — that  brought  him  to 
the  mid-ceiling  space,  where  were  located  these  sun-burners. 

It  brought  him  to  that  space.  From  that  space  there  were 
but  two  modes  of  descent,  one  by  the  ladder,  which  could 
run  from  the  gallery  into  the  opening  up  there  and  opens 
into  the  mid-ceiling  space.     But  he   could  not   get   out   of 
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that,  and  I  will  tell  you  why — because  when  he  took  that 
girl  up  into  the  belfry,  that  ladder,  as  it  was  customary  for 
it  to  be,  lay  in  its  place.  It  lay  in  the  gallery;  it  was  not 
kept  standing  up  there.  You  do  not  suppose  and  I  do  not 
suppose  for  a  moment  that  a  man  with  his  breast  filled  with 
the  emotions  like  this  man's  must  have  been,  could  stop  while 
he  took  a  50-pound  ladder,  opened  the  floor  and  fixed  it  up. 
I  do  not  suppose  he  ever  thought  of  that  ladder  at  that 
time.  But  the  ladder  being  in  the  gallery,  he  could  not  get 
out  of  that  front  space. 

The  gallery  is  twenty  or  thirty  feet,  I  suppose,  below  that 
opening.  There  the  ladder  lay,  and  there  was  space  enough 
yawning  below  that  cavity  that,  if  he  had  tried  to  descend 
it  without  a  ladder  it  would  have  saved  the  State  an  expense 
and  us  the  weariness  of  this  trial.  Therefore,  there  was  but 
one  other  means  of  descent — to  pass  over  and  through  that 
mid-ceiling  space  into  the  attic  down  to  the  back  stairs  to 
enter  the  hall  that  runs  behind  the  pastor's  study  and  the 
baptistry,  down  to  those  back  stairs  which  lead  into  where 
the  defendant  says  he  and  George  King  carried  the  organ. 
That  would  land  him  just  where  he  says  he  saw  George 
King,  and  saw  him  in  the  opening  of  the  glass  doors  in  the 
Sunday  School  room.  That  was  the  only  way  he  could 
follow  to  get  out  of  that  mid-ceiling  space,  and  when  that 
man  appeared  to  the  eyes  of  King  there  in  that  doorway, 
he  had  come  down  out  of  that  mid-ceiling  space,  down  those 
stairs,  dov/n  to  where  King  sat  in  that  Sunday  School  room. 
It  is  just  as  sure  as  though  we  saw  him  there,  because  it 
is  the  only  route  he  could  have  followed.  There  being  but 
one,  he  was  bound  to  take  it. 

Gentlemen,  my  history  brings  me  to  George  R.  King,  who 
impressed  me  as  a  man  who  knew  too  little  for  a  man  who 
knew  so  much.  He  was  a  reluctant  witness,  so  reluctant  that 
when  he  was  upon  the  stand  in  the  interests  of  the  State, 
I  had  to  sit  down  in  my  chair  in  front  of  this  opening  in 
the  fence  and  drag  out  of  him  what  testimony  he  did  give. 

What  kind  of  a  witness  was  this  young  man?  Intimate 
with  the  defendant;  a  visitor  at  the  defendant's  home;  tlie 
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defendant  visits  at  his;  a  visitor  on  his  parents;  his  parents 
visiting  at  his  house;  all  along  through  this  trial  a  visitor 
to  the  defendant  at  the  jail. 

Whatever  Mr.  King  may  know  that  we  do  not  know  at 
this  trial  I  cannot  tell;  but  I  believe  that  in  the  time  to 
come  this  young  man,  who  has  a  long  life,  I  hope,  before 
him,  will  regret  the  part  that  he  took  in  this  case,  for  I 
do  not  believe  that  George  King  has  done  his  full  duty.  He 
is  like  the  man  of  whom  Tennyson  spoke  when  he  said: 

"His  honor  rooted  in  dishonor  stood 
And  faith  unfaithful  kept  him  falsely  true." 

But  we  must  not  disregard  his  testimony.  It  is  very 
important,  considering  the  source  from  which  it  flows.  Con- 
sidering the  individual  who  gives  this  testimony;  considering 
the  relations  that  he  maintained  with  this  defendant,  and 
had  maintained  for  a  number  of  years,  the  testimony  that 
George  King  gave,  unwilling  as  it  was,  reluctant  as  it  is, 
is  very  important  testimony.  King  would  have  you  believe 
that  when  he  came  into  the  vestibule  of  the  church  on  that 
day  he  smelled  gas;  but  the  testimony  of  Sterling,  the 
plumber,  is  that  he  was  in  the  church  the  day  before  and 
all  the  burners  except  the  sun-burner,  which  he  had  not 
completed,  were  in  perfect  condition. 

But  if  he  did,  and  if  he  went,  as  he  says,  into  the  library 
room  to  see  if  that  little  gas  bracket  that  he  put  in  was 
out  of  order,  in  what  condition  did  he  find  the  library  room? 
He  found  it,  he  says,  with  the  door  open. 

Mind-  you,  this  was  about  ten  days  or  two  weeks  after  he 
and  Durrant  had  put  that  lock  on  the  library  door  for  the 
purpose  of  keeping  the  library  books  safe.  To  that  lock 
but  two  persons  had  access.  George  King  had  one  key. 
Durrant  had  the  other.  When  George  King  entered  the 
church  that  afternoon  and  found  the  library  door  open  he 
knew  in  the  first  place  that  he  had  not  opened  it,  because 
he  had  just  come  into  the  church.  One  of  two  or  three 
things  must  have  happened.  Either  Durrant  had  been  there 
and  unlocked  that  door  with  his  key  and  gone  inside  for 
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some  occasion  of  his  own,  or  somebody  had  opened  that  door 
for  some  improper  or  illegitimate  purpose. 

He  went  in  there  and  tried  that  gas  burner  with  a  match. 
But  he  did  not  see  the  defendant's  hat  and  coat;  he  saw 
them  on  the  second  visit  when  he  came  there  with  the 
defendant  to  the  door.  Then  he  passed  out  of  the  library- 
room,  locked  the  door  behind  him,  sat  down  at  the  piano 
and  ran  his  fingers  over  the  keys — sat  down  at  the  piano 
to  play  in  an  atmosphere  so  charged  with  gas,  as  he  says, 
that  it  kind  of  made  him  sick.  He  did  not  open  any 
window;  he  did  not  leave  the  doors  open.  He  had  been 
playing  a  few  minutes  a  little  light  piece  of  music  when 
suddenly  at  the  door  appeared  the  apparition  of  the  defend- 
ant, without  his  coat,  without  his  hat,  pale,  with  distorted 
features,  congested  eyes,  disheveled  hair,  and  he  stood  there 
at  the  door  and  looked  at  him  for  a  minute. 

What  was  the  position  of  Durrant  when  George  King 
sat  down  and  began  to  play  the  piano?  Where  was  he? 
He  says  he  was  in  the  mid-space.  I  say  from  the  facts  and 
the  known  circumstances,  he  was  in  the  belfry.  At  that 
time  and  while  King  was  playing  the  piano,  one  of  two 
things  happened — either  he  did  not  hear  King  playing  or 
he  did.  If  he  did  not  hear  it  was  because  the  acoustics 
of  the  building,  the  arrangement  of  the  floors,  deafened  the 
sound  and  because  the  horror  of  that  murder  he  had  com- 
mitted paralyzed  his  faculties  and  he  did  not  hear  a  thing 
until  he  came  down  those  stairs  and  stood  gazing  like  a 
ghost  on  the  boy  at  the  piano.  If  he  did  hear  him,  his 
counsel  says  he  might  have  gone  out  the  front  way,  put  on 
his  hat  and  coat,  which  he  claims  were  in  this  room  of 
which  King  unlocked  the  door,  got  out  of  the  front  door 
and  escaped.  They  tell  you  that  no  man  in  his  senses  would 
come  down  those  stairs,  go  into  the  presence  of  George  King 
and  make  a  witness  against  himself. 

Gentlemen,  it  is  easy  enough  to  see  how  that  was  done, 
if  he  did  not  hear  George  King.  If  he  did  hear  him,  what 
brought  him  there?    Imagine  the  sensation  that  would  come 
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to  a  man  after  the  perpetration  of  such  a  murder  as  that — 
in  the  belfry  alone  with  his  dead  and  hearing  the  sound  of 
the  piano  floating  up  to  him!  "What  should  he  do?  Should 
he  remain  where  he  was?  Should  he  remain  and  listen  for 
his  retreating  footsteps,  and  then  go  down  stairs,  get  his 
things  and  go  awaj^?  It  recalled  him  to  himself.  It  showed 
him  himself  as  he  was,  the  bloody  murderer  of  a  half-grown 
girl.  Every  moment  that  King's  fingers  idly  wandered  over 
that  piano  evoked  from  him  some  cursed  promise  of  delay 
or  detention.  It  was  "Wednesday  night,  the  night  of  the 
prayer  meeting.  It  was  already  verging  after  5  o'clock  and 
shortly  the  janitor  might  be  up  there  to  light  up  the  church. 
He  could  not  afford  to  be  found  there.  He  had  to  make 
the  best  of  a  bad  business.  He  had  to  select  the  only 
opportunity  that  was  offered  him,  to  go  down  and  face 
George  King  if  he  heard  him  playing  the  piano,  and  frame 
some  specious  lie  that  would  catch  the  ears  of  this  boj^  and 
remove  suspicion — suspicion  that  his  presence  and  his  tale 
would  excite  in  a  maturer  mind  and  get  King  out  of  the 
church  on  some  pretext  and  so  leave  him  to  rest  and  repose 
his  carcass,  exhausted  by  lust  and  murder,  and  afford  an 
opportunity,  however  brief,  to  compose  his  haggard  and 
disturbed  features. 

Look  at  it  another  way.  Take  the  story  tliat  the  defend- 
ant tells  himself  of  his  presence  in  the  church.  Believe,  if 
you  can,  that  at  the  time  when  he  heard  the  notes  of  the 
piano  floating  up  to  the  ceiling  of  the  church,  he  was  leaning 
over  the  gas-burner  and  fixing  the  tips  that  went  around 
the  corona. 

George  King,  who  is  shown  to  be  the  close  and  intimate 
friend  of  this  defendant,  says  that  he  went  to  the  piano  and 
that  he  played  there  not  more  than  two  or  three  minutes 
before  Durrant  appeared.  Durrant  says  that  he  heard 
George  King  while  he  was  at  the  sun  burner,  leaning  over 
in  the  position  indicated  on  the  blackboard.  After  he  heard 
King's  hands  strike  on  the  keyboard  he  arranged  the  electric 
spark-transmitter ;  he  cleaned  out  the  burners  as  far  'as  he 
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could  reach  them  with  the  card  he  held  in  his  hand;  he 
dropped  the  half-charred  card  through  the  opening  in  the 
floor  of  the  auditorium;  he  replaced  the  reflectors,  dusted 
them  off,  walked  the  space  over  the  top  of  the  ceiling  to 
where  the  ladder  comes  to  the  gallery,  descended  the  ladder, 
lifted  down  the  forty  or  fifty-pound  ladder,  laid  it  on  the  floor 
of  the  gallery,  tried  the  valves,  turned  on  and  off  the  gas 
to  see  if  it  was  in  working  order — did  it  several  times  to 
see  if  it  worked  rightly;  walked  down  the  stairs  from  the 
gallery  to  the  auditorium,  crossed  the  auditorium  to  the 
rear  of  the  church,  closed  the  attic  door,  descended  the  attic 
stairs  and  burst  on  King's  vision  two  or  three  minutes  after 
he  had  sat  down  at  the  piano. 

Gentlemen,  it  is  physically  impossible.  I  leave  it  to  your 
judgment,  to  your  discretion,  to  your  knowledge  of  men  and 
affairs,  to  prove  to  you  that  no  man  could  go  through  the 
performance  that  this  defendant  says  he  went  through  in 
the  time  in  which  his  personal,  intimate  friend,  King,  says 
he  did. 

What  was  the  matter  with  those  burners  that  required 
fixing?  Nothing  so  far  as  we  know.  The  defendant  says 
that  one  of  the  trustees,  Mr.  Code  or  Mr.  Davis,  or  Mr. 
Sademan,  the  Janitor,  asked  him  to  fix  those  gas  burners. 
Mr.  Sademan  says  that  the  gas  burners  were  in  perfect 
order  on  the  last  occasion  when  he  used  them,  and  in  perfect 
order  when  he  lit  them  on  the  evening  of  Wednesday,  April 
3.  The  trustees  say  that  never  during  this  year  did  they 
request  him  to  perform  any  of  that  work. 

Did  this  defendant,  when  he  passed  out  of  the  church, 
want  to  go  home  with  George  King  to  talk  about  the  Easter 
services?  Do  you  suppose  that  was  the  idea  he  had  in  his 
mind?  No!  Here  is  another  of  these  irresistible  and  con- 
clusive inferences:  He  went  out  of  his  way  and  he  walked 
nearly  home  with  George  King  to  get  him  out  of  the  church. 
He  did  not  want  to  have  George  King,  who  was  a  lithe  little 
fellow  and  probably  climbed  like  a  cat,  prowling  around  the 
church.  He  wanted  to  know  that  he  was  away  from  there 
and  the  field  was  clear,  because  George,  I  should  imagine. 
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was  an  inquisitive  kind  of  a  boy  that  would  go  climbing  at 
any  place.     He  did  not  want  George  there. 

Here  is  another  curious  fact  in  connection  with  this  case. 
From  the  beginning  to  the  end  of  criminal  jurisprudence, 
the  greatest,  the  most  infamous,  the  most  crafty  murderers 
have  done,  those  things  they  ought  not  to  have  done,  and 
have  left  undone  those  things  they  ought  to  have  done. 
From  the  very  first  one  of  them — from  Cain,  from  the 
robbers  that  killed  Ibicus,  Eugene  Aram  and  Professor 
Webster,  right  down  to  Durrant — they  have  always  done 
something  they  ought  not  to  have  done.  There  is  no  account- 
ing for  it.  It  is  simply  the  irrepressible  influence  of  history 
on  crime.  It  is  the  remarkable  atavism  of  great  criminals. 
Professor  Webster  helped  to  lose  his  life  through  his  preser- 
vation of  the  mineral  teeth  of  his  victim.  Eugene  Aram 
helped  to  lose  his  through  his  discussion  of  the  bones  of 
Davis  Clark  that  were  found  in  the  cave.  Couvoussier,  the 
infamous  English  murderer,  was  brought  to  justice  after 
a  career  of  crime  through  preserving  and  wearing  a  collar- 
button  that  belonged  to  one  of  his  victims  and  which  was 
worth  at  most  sixpence;  and  Theodore  Durrant,  last  but 
not  least  of  that  grisly  brotherhood,  has  helped  to  convict 
himself  by  robbing  the  dead. 

Why  should  he  have  taken  those  rings?  God,  who  alone 
reads  the  heart  of  the  guilty  and  the  innocent,  can  tell. 
But  he  did  take  them;  and  as  he  dragged  from  that  girl's 
stiffening  fingers  those  trifles,  damp  with  her  death-sweat, 
and  dropped  them  into  his  hungry  pocket,  he  must  have 
felt  in  his  dank  and  flabby  hair  the  first  cold  breath  of  the 
harvest  that  was  to  come  to  him — the  harvest  for  which  he 
himself  had  sharpened  the  sickles  that  he  was  to  reap  with. 
As  he  had  sown,  so  should  he  reap.  He  had  sown  misery, 
blood,  sorrow  and  tears.  He  should  reap  exposure,  detection, 
conviction. 

He  was  like  the  mariner  who  stands  on  the  deck  of  his 
ship  that  every  moment  plunges  lower  toward  the  airless 
meadows  of  the  cavern  deep.     He  feels  it  sinldng  beneath 
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his  feet,  yet  he  goes  into  his  stateroom  and  straps  about 
his  body  the  little  hoarded  gold  that  shall  weight  and  drag 
his  body  down  to  lay  his  bones  among  the  timbers  of  dead 
ships  and  coral  reefs  and  all  the  dead  in  life  that  moves 
within  the  bowels  of  the  sea.  Why  is  it?  How  is  it  done? 
There  is  no  explanation  of  it  except  the  curious  atavism 
of  crime. 

This  defendant  did  not  know  it.  He,  I  presume,  was  not 
a  student  of  criminal  jurisprudence.  He  did  not  know  that 
in  his  narrow  brain  he  was  working  out  and  illustrating  the 
parallels  of  history;  he  did  not  appreciate  his  relationship 
in  crime  to  those  who  had  gone  before  him;  he  did  not 
know  that  he  did  what  almost  every  great  criminal  of  the 
world  has  done  before  him. 

Take  a  man  of  these  habits;  place  this  man,  in  your 
judgment,  with  his  own  known  habits,  with  his  own  known 
means;  pile  into  the  scale  with  that  this  same  curious 
atavism  of  great  criminals  of  which  I  have  talked,  and  the 
scale  sinks.  After  this  man  had  taken  these  rings — and  I 
call  it  to  your  attention  that  he  must  have  taken  them  at 
the  time  of  or  shortly  after  the  death  of  the  girl,  because 
it  would  be  difficult  and  almost  impossible  to  drag,  after 
days,  the  rings  from  a  finger  bloated  and  swollen  with 
decomposition — after  he  had  taken  these  rings,  what  should 
he  do  with  them?  Down  in  the  cellar  of  the  Emanuel 
Church,  where  you  went,  is  the  great  furnace  of  the  church. 
The  question  arises,  why  didn't  the  murderer  burn  the 
clothes  of  his  victim?  He  took  them  and  hid  them  in 
inaccessible  portions  of  the  church.  Why,  I  do  not  know; 
but  he  hid  them  there  with  that  same  disposition  that  led 
him  to  hide  instead  of  destroy  those  clothes,  and  he  took 
and  carried  away  with  him  the  rings,  the  simple  ornaments 
of  this  girl.  Once  in  his  possession,  what  should  he  do  with 
them?  Should  he  throw  them  down  some  convenient  sewer? 
No.  ■  Having  once  nerved  himself  to  take  the  tniiing  prop- 
erty in  the  same  way  in  which  he  tore  the  clothes  from  the 
body,   after  all  he  had  probably  suffered  in  taking  them 
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himself,  was  lie  going  to  throw  them  away  and  destroy  them 
and  reap  no  benefit  from  them? 

So  he  takes  that  property,  and  having  it,  what  is  he  to 
do  with  it  I  Gentlemen,  that  diamond  ring  on  exhibition 
here — it  is  hardly  worthy  of  the  name  of  diamond — you 
have  seen  yourselves  and  examined.  It  is  a  little  gold  band 
with  a  chip  in  it,  I  suppose  worth  $2.50  or  $3.00.  But  here 
was  a  young  man  whose  life,  whose  social  surroundings, 
whose  labors  did  not  lead  him  into  places  where  he  could 
form  the  estimate  of  the  value  of  jewels.  From  the  time 
that  he  was  old  enough  to  reason  until  the  3rd  of  April, 
1895,  this  man  had  probably  never  seen,  except  in  the 
window  of  a  jewelry  shop,  a  diamond  as  big  or  as  small  as 
the  one  set  in  this  ring.  At  the  time  when  this  ring  was 
offered  for  pawn,  there  was,  I  believe,  no  thought  that  the 
girl  had  been  murdered.  It  was  public  notoriety  that  a  girl 
had  disappeared.  This  was  before  the  12th  of  April;  this 
was  before  the  time  when  the  first  circumstances  had 
occurred  that  led  to  a  search  of  the  belfry  of  the  Emanuel 
Church.  The  police  were  searching  on  the  street  and 
through  the  houses  for  a  missing  girl — not  for  a  dead  girl, 
but  for  a  missing  girl,  vanished  girl,  somebody  who  had 
run  away  or  gone  away  from  home — from  one  end  of  the 
city  to  the  other.  Therefore,  what  would  a  man  of  this 
character  do,  that  had  these  things  in  his  possession  that 
might  or  might  not  represent  a  certain  sum  of  ready  money? 
This  was  before  the  12th  of  April.  On  the  12th  of  April, 
while  waiting  at  the  ferry  he  might  have  wanted  some  small 
sum  of  money  which  he  did  not  possess.  With  the  idea 
that  this  ring  was  of  some  value,  he  goes  to  the  pawn- 
broker, and  the  pawnbroker  says  that  is  the  man,  and  the 
pawnbroker  says  that  is  the  ring. 

What  are  you  going  to  do  with  Phillips?  Disinterested 
as  he  is  in  every  way,  why  should  Phillips  come  here  as 
though  he  had  dropped  from  heaven  to  testify  that  on  this 
morning,  outside  of  Oppenheim's  pawnshop,  he  saw  Dur- 
rant?  Has  this  man  from  San  Rafael  joined  in  the 
conspiracy  with  the  other  witnesses  to  swear  away  the  life 
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of  an  innocent  man?  Phillips  did  not  know  any  of  these 
witnesses,  Phillips  did  not  know  Oppenheim — had  merely 
seen  him;  and  Oppenheim  did  not  know  that  there  was  such 
a  man  as  Phillips  in  existence. 

It  could  not  have  been  Lenihan  that  he  saw.  You  have 
seen  the  Lenihan  ring  and  the  Lamont  ring;  you  have  seen 
the  difference  between  them.  You  have  seen  Lenihan;  you 
have  seen  the  difference  in  appearance  between  Lenihan  and 
this  defendant.  You  have  seen  Lenihan  with  his  coat  on,  the 
blue  coat  he  speaks  about ;  you  have  seen  him  with  Durrant  's 
overcoat  on.  You  have  seen  him  with  his  soft  hat  on;  you 
have  seen  him  with  the  other  man's  soft  hat  on.  Oppenlieim 
saw  the  man  that  brought  the  ring  to  him;  he  identified  the 
ring  and  he  says  he  saw  the  man.  Phillips  did  not  see  the 
ring,  but  he  says  he  knows  the  man  and  he  would  know 
him  with  his  head  shaA^ed.  He  tells  you  how  his  hair  was 
worn  on  that  occasion,  long;  he  tells  you  of  a  movement  of 
visage,  a  muscular  contraction  that  this  defendant  has  of 
pursing  up  his  lips. 

As  I  have  said  before,  it  is  simply  and  solely  another 
illustration  of  the  curious  atavism  of  crime — that  heredity 
which  forces  on  the  criminal  to  do  the  wrong  thing  at  the 
right  time,  just  as  hereditary  insanity  springs  up  even  in 
the  third  and  fourth  generation.  It  is  in  the  blood;  you 
cannot  tell  what  it  is.  We  cannot  explain  it,  we  cannot 
understand  it,  but  there  is  the  fact.  Whatever  the  case, 
there  is  the  effect,  patent  and  manifest.  We  have  it;  it  is 
like  the  wind,  we  do  not  know  from  where  it  comes  or 
whither  it  goes,  but  it  is  there. 

Gentlemen,  we  claim  that  we  have  shown  you  a  case  of 
murder  in  the  first  degree.  There  are  two  sides  to  every 
story.  This  is  the  proof  that  has  been  brought  out  on  behalf 
of  the  people.  What  is  the  other  side  of  this  story?  How 
is  this  proof  opposed?  By  what  phantom  broom  is  this 
accumulated  mass  of  testimony  to  be  swept  out  of  the  court 
room?  By  what  magic  seven-league  boots  is  this  defendant 
going  to  stride  over  barrier  after  barrier — over  the  testimony 
of  Mrs.  Vogel,  one  stride;  over  the  testimony  of  Minnie 
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Edwards,  another  stride;  over  the  testimony  of  Mrs.  Dorgan, 
three;  over  the  testimony  of  Miss  Lanigan,  four;  over  the 
testimony  of  Mrs.  Crossett,  five;  over  the  testimony  of  Mr. 
Quinlan,  six;  over  the  testimony  of  Mrs.  Leak,  seven;  over 
the  testimony  of  George  King,  eight;  over  the  testimony  of 
Mr.  Oppenheim,  nine;  over  the  testimony  of  Mr.  Phillips^ 
ten.     How  is  he  going  to  stride  over  this? 

Gentlemen,  what  defense  is  made  to  this  charge  of  hideous 
murder?  The  defense  that  was  made  by  the  first  murdered 
— an  alibi — and,  added  to  that,  testimony  of  good  character. 

I  suppose  the  most  ancient  of  all  cases  should  be  quoted 
first: 

"And  Cain  talked  with  Abel,  his  brother:  and  it  came  to  pass 
when  they  were  in  the  field,  that  Cain  rose  up  against  Abel,  his 
brother,  and  slew  him. 

"And  the  Lord  said  unto  Cain,  'Where  is  Abel,  thy  brother?' 
And  he  said:     'I  know  not.    Am  I  my  brother's  keeper?'" 

The  first  case  of  an  alibi!  Fiction,  gentlemen,  follows 
history.     Good  fiction  is  sometimes  history. 

You  will  recollect  that  Mr.  Pickwick  was  charged  with 
having  broken  his  promise  to  marry  Mrs.  Bardell.  Mrs. 
Bardell  thereupon  sued  him  for  a  number  of  solid  English 
pounds  sterling.  Mr.  Pickwick  had  a  servant  by  the  name 
of  Sam  Weller.  Sam  went  to  consult  his  father,  Weller,  Sr., 
about  Mr,  Pickwick's  trial.  This  is  what  Mr.  Weller  sug- 
gested, though  he  did  not  know  anything  about  the  Durrant 
ease: 

*'Vell,"  said  Mr.  Weller,  "Now  I  s'pose  hell  want  to 
call  some  witnesses  to  speak  to  his  character,  or  p'raps  to 
prove  an  alleybi.  I've  been  a-turnin'  the  bis'ness  over  my 
mind,  and  he  may  make  himself  easy,  Sammy.  I've  got 
some  friends  as '11  do  either  for  him,  but  my  advice  'ud  be 
this  here:  never  mind  the  character  and  stick  to  the 
alleybi."    Character  and  alibi.    The  character  is  the  shorter. 

November  1. 

Student  Ross  testified  that  he  did  walk  with  the  defendant 
and  that  he  could  not  remember  the  date;  that  he  stated 
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to  Dr.  Cheney  that  he  and  Durrant  had  lunched  at  a 
restaurant  on  Fillmore  Street  on  that  day.  What  are  you 
going  to  do  with  that?  Talk  about  your  alibi!  What  are 
you  going  to  do  with  that?  A  plain,  manifest,  bald-faced 
attempt  to  seduce  the  ears  and  minds  and  consciences 
of  this  jury;  to  befog  and  becloud  the  officers  of  justice 
and  to  escape  from  the  net  that  has  been  so  carefully  and 
patiently  woven  around  this  man,  like  the  fish  that  lies  on 
the  bottom  of  the  sea  when  he  is  attacked  by  an  enemy, 
with  his  tail  he  stirs  up  the  mud  about  him  and  so  escapes 
and  is  gone.  This  walk  with  Eoss  took  place,  according  to 
Eoss'  statement,  upon  another  day;  not  upon  the  day  when 
the  defendant  did  not  care  to  pay  for  a  full  meal,  and  did 
not  feel  well,  and  got  all  those  nuts  and  ate  them,  and 
scattered  the  shells  along  from  the  Medical  College,  but  upon 
the  day  when  they  went  to  a  Fillmore  Street  restaurant  and 
had  lunch.  Thus  he  failed  not  only  to  corroborate  the 
defendant,  but  he  absolutely  contradicted  him  as  to  the  time. 
What  becomes  of  Carter,  the  other  truthful  gentleman,  who 
accompanied  him  and  told  what  ocurred?  But  Carter  did 
not  try  to  fix  the  date.  He  met  the  defendant,  Durrant, 
and  Eoss  upon  this  walk.  Eoss  having  failed,  Carter  has 
failed;  Eoss  having  taken  this  walk  with  the  men  upon 
another  day,  Carter  met  them  on  that  walk,  and  therefore 
Eoss  and  Carter,  instead  of  supporting  defendant,  contra- 
diet  him. 

And  now,  gentlemen,  we  come  to  the  roll  call.  There 
is  no  one  student  who  can  remember  the  presence  or  the 
absence  of  that  defendant  upon  that  day.  There  is  no  one 
of  them  who  saw  him  there.  No  one  of  them  beside  whom 
he  sat.  No  one  of  them  who  conversed  with  him  coming  in 
or  going  out  of  the  lecture.  No  one  of  them  who  compared 
notes  with  him.  No  one  of  them  who  did  any  single  human 
thing  he  can  state  that  seventy-two  young  men  gathered 
together  would  be  likely  to  do. 

Study  the  record  in  the  light  of  the  testimony  given  by 
this  defendant  and  the  testimony  given  by  Student  Part- 
ridge— that  upon   another  occasion  the  defendant   had  got 
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this  student  to  answer  for  him  at  the  lecture;  that  he  was 
marked  ''present"  there,  and  that  his  absence  would  never 
have  been  discovered  unless  he  had  been  called  upon  to 
be  quizzed. 

Study  the  record  in  another  light — that  upon  its  face  the 
record  itself  is  wrong.  If  it  be  wrong  in  one  instance,  why 
not  in  another?  It  is  wrong  as  regards  Garvin.  He  was 
marked  "absent"  with  a  big  '*A,"  while  he  was  preesnt, 
and  he  testifies  on  the  stand.  I  believe  Mr.  Gray  is  a 
truthful  and  decent  gentleman;  but  if  Mr.  Gray  made  that 
mistake  about  Mr.  Garvin,  why  could  he  not  have  made  a 
mistake  about  Durrant? 

That  book  will  show,  upon  comparison  with  Glaser's 
book,  that  the  only  information  he  had  of  that  lecture  was 
from  Mr.  Glaser's  reading  to  him;  and  he  knew  that  four- 
fifths  of  his  book  was  composed  of  the  same  words  as  Dr. 
Glaser's.  This  at  a  time,  gentlemen,  when  he  sat  upon  the 
stand,  before  this  jury,  and  in  answer  to  my  questions,  said, 
"At  that  time  I  did  not  have  an  idea  of  an  alibi;  my  only 
idea  was  to  follow  instructions." 

What  is  the  motive  of  this?  Why  should  Dr.  Graham 
come  to  you  and  tell  you  this  story  if  it  was  not  true! 
What  motive  can  this  man  have  in  telling  this  story,  and 
what  motive  has  this  defendant  in  putting  the  burden  of 
this  story  upon  the  lips  of  Dr.  Graham,  saying  that  Dr. 
Graham  made  the  proposition  to  him,  in  the  same  way  that 
he  swears  that  Carrie  Cunningham  told  him  what  she  testifies 
upon  the  stand  he  told  her.  was  introduced  only  and  solely 
for  the  purpose  of  showing  that,  no  matter  how  cribbed  and 
confined  by  inexorable  circumstances  of  this  case,  and  the 
inexorable  circumstances  of  the  physical  facts  in  this  case, 
that,  from  one  end  to  the  other,  this  defendant  had  only  one 
reason  and  one  story  to  tell  this  jury — ^namely,  that  all  the 
witnesses  to  the  physical  facts  were  mistaken  and  that  all  the 
people  who  testified  to  conversations  with  him  had  placed 
the  cart  before  the  horse. 

Gentlemen,  the  time,  the  place  and  circumstances  indicate 
who  is  guilty  of  this  murder  that  has  shocked  a  continent. 
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This  murder  that  is  known  wherever  the  all-speaking  voice 
of  the  telegraph  carries  man's  thoughts — over  the  mountains 
and  over  plain,  over  sea  and  land,  wherever  men  reason  and 
think  and  read  and  hear,  there  has  this  murder  gone!  In 
New  York,  in  Berlin,  in  Paris,  in  St.  Petersburg,  in  Con- 
stantinople, from  one  end  of  this  civilized  country  to  the 
other,  men  know  that  the  twelve  men  now  before  me  are 
making  history;  that  the  verdict  in  this  case  will  be  com- 
mented upon  and  spoken  of  by  every  man  whc  thinks,  and 
until  the  end  of  history ;  by  every  student  of  fact,  and  every 
lawyer  who  deals  with  criminal  jurisprudence. 

In  conclusion,  gentlemen,  I  can  truly  say  that  in  opening 
the  case  for  the  people,  I  endeavored  to  the  best  of  my 
ability  to  state  without  exaggeration  and  in  their  proper 
chronology  the  facts  upon  which  the  State  relied  to  prove 
beyond  reasonable  doubt  the  guilt  of  Theodore  Durrant.  I 
strove  to  perform  the  most  responsible  task,  fully,  fairly 
and  without  prejudice  or  passion,  official  or  personal.  My 
obligation  as  a  prosecutor  required  of  me  such  an  effort,  and 
I  believe  that  I  have  done  nothing  more  or  less  than  my 
duty  as  God  has  given  me  the  power  to  discern  it,  I  may 
add  that  so  far  as  my  personal  feelings  are  concerned,  I 
have  struggled  not  without  difficulty,  all  through  this  inves- 
tigation, to  be  more  than  fair  to  the  defendant;  to  lay  aside 
for  the  moment  my  sentiments  of  utter  horror  and  detes- 
tation of  the  man  whose  guilt  the  proofs  absolutely  convinced 
my  mind  of;  sentiments  which  have  daily  more  and  more 
oppressed  and  hindered  me  as  in  no  other  criminal  case  in 
which  I  have  heretofore  participated. 

Now,  here,  you  have  to  combine  and  place  in  due  order, 
the  testimony  in  the  case  intrusted  to  your  keeping.  Wit- 
nesses have  brought  to  you  their  facts,  their  observation, 
their  experience.  Separate  facts,  each  of  no  great  sig- 
nificance^ of  itself,  are  borne  to  you  by  many  persons.  The 
structure  you  are  building  depends  upon  the  truthfulness, 
the  discernment,  the  motives  of  no  one  man  or  woman. 
Each  part  fits  with  its  companion  part  without  doubt, 
hesitancy  or   jar.     Slowly  has  this   monument  of  patient 
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investigation  and  tireless  search  been  rising,  each  day 
stronger,  each  day  more  irresistible  as  it  has  neared  com- 
pletion. 

There  is  weakness  nowhere.  There  is  at  every  side  and 
at  all  heights  that  abiding  conviction,  that  moral  certainty 
which  the  laws  say  must  bind  together  and  cement  the  entire 
frame  and  substance  of  the  case,  and  brings  the  candid  and 
honest  mind  to  the  conclusion  that  this  defendant,  and  none 
other,  was  the  slayer  of  Blanche  Lamont. 

The  structure  which  has  thus  been  builded,  cemented  with 
a  mass  of  indisputable  facts  consistent  with  his  guilt,  and 
absolutely  inconsistent  with  any  reasonable  hypothesis  of 
his  innocence,  is  now  before  you.  It  is  for  you  to  finish  it. 
Will  you  crown  it  with  the  sublime  form  of  justice,  robed 
in  her  garb  of  law,  her  forehead  bound  with  the  lambent 
purity  of  truth's  white  diadem,  and  in  her  hand  the  flaming 
sword  that  punishes  the  doer  of  unutterable  sin;  or  will  you 
leave  it  to  the  usurpation  of  an  incarnate  hell,  to  a  grinning 
and  deriding  fiend,  mocking  at  the  paralysis  of  human 
intelligence,  and  hugging  to  his  devil's  breast  the  crime  of 
this  dreadful  monster,  perpetrated  under  the  shelter  of  a 
church  of  God,  and  saturated  with  unspeakable  and  measure- 
less depravity? 

Gentlemen  of*  the  jury,  so  far  as  the  people  of  the  State 
of  California  are  concerned  in  the  exposition  of  this  most 
tragic  story,  this  case  is  with  you. 

THE  VERDICT  AND  SENTENCE. 

Novemher  1. 

Judge  Murphy  charged  the  jury  at  length  upon  their  duty 
to  weigh  carefuUy  all  the  evidence,  the  burden  of  proof,  the 
presumption  of  innocence,  the  weight  to  be  given  to  the 
prisoner's  testimony  and  that  of  the  other  witnesses,  the 
questions  of  alibi,  identification,  good  character,  motive  and 
circumstantial  evidence,  the  degrees  of  murder,  etc. 

The  jury  retired  at  3:30  p.  m.  and  at  3:50  returned  into 
court  with  a  verdict  of  guilty  of  murder  in  the  first  degree. 
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November  8. 

Today  the  prisoner's  counsel  moved  for  a  new  trial  which  was 
overruled  and  the  prisoner  sentenced  to  be  hanged. 

THE  SUBSEQUENT  PROCEEDINGS. 

An  appeal  was  taken  to  the  Supreme  Court,  which  on  March  3, 
1897,  affirmed  the  judgment.     People  v.  Durrani,  116  Cal.  179. 

A  rehearing  was  denied  and  Durrant  was  for  the  second  time 
Drought  before  the  Court  to  have  the  time  fixed  for  the  execution. 
Judge  George  H.  Bahrs22  presided  and  fixed  the  time  for  execu- 
tion June  11th,  1897.  An  appeal  was  taken  from  this  order.  The 
case  had  in  the  meantime  been  taken  into  the  Federal  Court  on  a 
writ  of  habeas  corpus  on  the  ground  that  the  defendant  had  not 
been  accorded  his  constitutional  rights.  The  writ  was  denied  by 
the  United  States  District  Court,  then  successively  by  the  United 
States  Circuit  Court  and  United  States  Circuit  Court  of  Appeals 
and  was  finally  taken  to  the  United  States  Supreme  Court.  During 
this  time  James  H.  Budd^s  Governor  of  California,  was  appealed 
to.  The  matter  was  elaborately  argued  before  him  and  he  went  to 
San  Francisco  in  person  to  conduct  an  investigation  of  his  own 
at  the  close  of  which  he  refused  all  executive  interference.  But 
he  granted  a  reprieve  until  the  matter  could  be  passed  upon  by  the 
United  States  Supreme  Court.  On  November  8,  1897,  the  United 
States  Supreme  Court  sustained  the  lower  courts  in  refusing  the 
prisoner  a  writ  of  habeas  corpus.  On  November  10  the  prisoner 
was  again  taken  before  Judge  Bahrs  and  the  Court  after  reciting 
that  the  judgment  of  death  pronounced  on  December  6,  1895,  still 
remained  in  full  force  and  unenforced,  and  the  law  requiring  the 
Court  to  inquire  into  the  facts  and  see  if  any  reason  existed  for 
its  non-enforcement,  the  Court  finding  that  there  were  no  reasons, 
ordered  that  the  judgment  of  death  be  executed  at  the  State  Prison 
on  Friday,  the  12th  November,  1897. 

The  prisoner's  father  now  applied  to  the  United  States  Circuit 
Court  for  a  writ  of  habeas  corpus.  Argument  was  heard  on  the 
morning     of    the     11th     November.       Judge    Morrows*     rendered 

22  Bahrs,  Geoege  H,  (1863-1915).  Born  and  died  San  Francisco, 
Cal. 

23  BuDD,  James  H.  Born  Janesville,  Wis.,  1851;  went  with  his 
parents  to  California,  1859  (Stockton).  Educated  Britan  Coll. 
School  and  graduated  Univ.  of  Cal.  1873.  Admitted  to  bar  1874 
and  Asst.  Dist.  Atty.  one  year.  Member  of  Congress  1883;  Brig. 
Gen.  Nat.   Guard.     Governor  of  California,   1895-1899. 

24M0ER0W,  William  W.  Born  Wayne  Co.,  Ind.,  1843.  Removed 
to  California  1859.  First  taught  school  and  then  became  a  minor 
Clerk  in  the  Treasury  Dept.  (Washington)  and  enlisted  in  army 
1862.     Returned  to   Cal.,   1865   and   admitted  to   bar,   1869.     Asst. 
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the  decision  of  tlie  Court  refusing  to  issue  the  writ  or  to  permit 
an  appeal  to  the  United  States  Supreme  Court.  Eugene  N.  Deu- 
prey  had  gone  to  Sacramento  where  the  State  Supreme  Court  was 
in  session  and  there  filed  an  application  for  a  certificate  of  prob- 
able cause  to  stay  the  proceedings  under  the  order  of  Judge  Bahrs, 
fixing  the  day  for  the  execution  of  the  judgment  of  death  for  No- 
vember 12.  This  application  was  made  about  noon  and  at  two 
o'clock  the  Supreme  Court  granted  a  certificate  of  probable  cause 
and  staying  the  execution.  (See  People  v.  Burrant,  119  Cal.  54.) 
Mr.  Deuprey  hurried  from  Sacramento  with  a  certified  copy  of  this 
order  and  hiring  a  launch  proceeded  with  all  haste  to  San  Quentin 
Prison  to  there  serve  the  Warden. 

The  attorneys  for  the  prisoner  made  a  motion  before  the  Superior 
Court  to  set  for  trial  the  charge,  untried  but  pending  against 
Durrant,  for  the  killing  of  Minnie  Williams.  This  motion  on  No- 
vember 19  was  opposed  by  District  Attorney  Barnes  who  stated 
that  the  State  was  satisfied  to  rely  upon  the  proceedings  and  judg- 
ment on  the  charge  of  killing  Blanche  Lamont.  Judge  Bahrs  de- 
nied the  motion  and  refused  to  set  the  case  for  trial.  The  prisn 
oner's  counsel  took  exception.  On  November  27  Durrant's  counsel 
filed  a  petition  with  the  Supreme  Court  for  a  writ  of  mandate  to 
compel  the  lower  court  to  set  the  Minnie  Williams  case  for  trial. 
The  Supreme  Court  on  November  30,  1897,  denied  the  application. 

On  December  8  the  State  Supreme  Court  disposed  of  all  ques- 
tions adversely  to  the  prisoner,  (People  v.  Durrant,  119  Cal.  201) 
and  the  case  was  remanded  to  the  Superior  Court  with  directions  to 
proceed  according  to  law.  On  December  15,  1897,  Durrant  was 
brought  from  the  State  Prison  before  the  Superior  Court,  Judge 
Bahrs  presiding.  The  prisoner's  counsel  now  filed  a  petition,  sup- 
ported by  an  affidavit,  reciting  that  one  Horace  Smythe  had  re- 
ceived and  acted  upon  information  furnished  to  him  from  sources 
outside  of  the  testimony  whilst  a  juror  in  the  case,  and  asking] 
the  Court  to  cite  said  Smythe  for  contempt.  This  matter  was 
assigned  to  Judge  William  T.  Wallacess  of  the  Superior  Court. 
It  came  on  for  hearing  December  28,  and  the  testimony  showed 
that  Mr.  Smythe  had,  subsequent  to  the  trial,  at  a  lunch  party 
stated  that  he  had  heard  during  the  trial  some  very  uncompliment- 
ary things  about  Durrant.  The  Court  found  that  all  the  occur- 
rences were  subsequent  to  the  trial  and  it  was  idle  gossip  at  most 
and  discharged  the  motion. 

U.  S.  Dist.  Atty.,  1870-1874.  Member  of  Congress,  1885-1891.  Judge 
U.  S.  Dist.  Court,  1891-1897.    U.  S.  Ct.  Court,  1897. 

25  Wallace,  Willlam  T.  (1826-1909).  Born  Lexington,  Ky.  Re- 
moved to  (San  Jose)  California,  1850.  Dist.  Atty.,  1852;  Atty. 
Gen.  1856-1858.  Judge  Supreme  Court.  1870-1872.  Chief  Justice, 
1872-1880.  Member  State  Legislature  1883.  Judge  Superior  Court 
(S.  F.)  1886-1898.  Member  Board  of  Police  Commrs.  and  Regent 
State  Univ. 
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The  attorneys  again  applied  to  the  Courts.  On  January  1,  1898,, 
the  State  Supreme  Court  refused  to  grant  a  writ  of  probable 
cause  on  the  appeal  from  the  last  order  and  at  the  same  time  the 
Federal  Courts  refused  to  grant  a  writ  of  habeas  corpus  and  re- 
fused to  allow  an  appeal.  The  Governor  again  refused  to  inter- 
fere. One  of  the  prisoner's  counsel  started  for  the  United  States 
Supreme  Court  at  Washington  as  every  court  in  the  state  had  re- 
fused aid.  The  day  of  execution  was  fast  approaching.  On  Jan- 
uary 5  the  Federal  Judges  again  refused  the  granting  of  any  writ; 
the  Governor  again  denied  his  aid.  On  January  6  the  United 
States  Supreme  Court  again  refused  to  interfere, 

THE    EXECUTION. 

January  7,  1898. 

Today  Durrant  ascended  the  scaffold;  he  was  attended  by  Father 
Lagan  and  after  being  placed  in  position  made  the  following  re- 
marks : 

"To  those  who  wished  me  to  say  something,  I  will  say  that  I 
have  no  animosity  toward  any  except  those  who  have  hounded 
and  persecuted  me  to  my  death  for  a  crime  that  never  stained  my 
hands  and  I  forgive  them  as  I  hope  to  be  forgiven.  The  crime  was 
fastened  on  me  by  the  Press  of  San  Francisco,  but  I  forgive  all. 
It  is  they  who  have  forever  blackened  the  fair  name  of  California 
by  putting  to  death  this  innocent  boy.  "Whether  the  perpetrators 
of  this  crime  will  ever  be  discovered  matters  little  now  to  me. 
All  I  can  say  is  that  I  am  innocent,  and  I  want  those  who  have  circu- 
lated the  report  that  I  had  a  sensation  to  spring  to  hear  it.  For 
the  last  time  on  earth  I  declare  my  innocence,  before  God,  to  whom 
I  now  go.  He  knows  the  heart  and  reads  the  mind,  and  He  will 
judge  me  not  as  I  was  judged  here,  but  as  I  should  be  judged." 

Amos  Lunt,  who  conducted  the  execution,  afterwards  said:  "You 
can't  give  that  man  too  much  praise.  His  courage  to  the  last  was 
remarkable.  There  was  something  strange  about  him.  I  stood 
close  to  him,  waiting  for  him  to  get  through  his  speech,  during 
which  there  was  not  the  slightest  twitch  of  his  face  or  hands — 
not  once  did  he  falter.  "While  standing  upon  t"ne  gallows  he  said: 
'Don't  put  the  rope  on  till  I  am  through  talking,  my  boy.'  He 
received  no  stimulants  and  would  not  hear  of  any  suggestions  to 
take  any.  And  when  "\;\'^arden  Hale  started  to  read  the  death  war- 
rant he  said  to  him,  'I  will  waive  that  right  and  spare  you  an  un- 
pleasant duty.'" 

All  the  cemetaries  of  San  Francisco  refused  to  accept  Durrant's 
body  and  the  crematories  also  refused  to  accept  the  body  for  in- 
cineration. On  January  13  the  crematory  at  Los  Angeles  in  south- 
ern California  consented,  whither  the  body  was  conveyed  and  there 
reduced  and  returned,  a  small  box  of  ashes. 
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The  Murder  of  Minnie  Williams. 

William  Henry  Theodore  Durrant  though  executed  for  the  mur- 
der of  Blanche  Lament  had  been  indicted  also  for  the  murder  of 
Minnie  Williams.  Her  body  was  the  first  discovered  and  led  to 
the  search  of  the  church  and  the  subsequent  discovery  of  that  of 
Blanche  Lament. 

She  was  short  in  stature,  weighing  little  over  ninety  pounds  and 
was  twenty-one  years  of  age.  Her  disposition  was  most  cheerful 
and  her  behavior  beyond  reproach.  She  was  employed  for  a  time 
as  house  servant  in  Alameda,  then  she  worked  for  Clarke  H.  Mor- 
gan in  a  factory  and  afterwards  entered  Morgan's  home  in  Alameda. 

She  met  Theodore  Durrant  at  the  Emmanuel  Church  where  she 
had  also  become  acquainted  with  Blanche  Lamont.  A  short  time 
before  her  death  Durrant  had  called  to  see  her  in  Alameda  and 
suggested  that  she  meet  him  in  San  Francisco  as  he  had  some- 
thing special  to  say  to  her  and  she  had  replied  that  he  might  state 
what  he  had  to  say  then  and  there  or  might  see  her  at  the  Chris- 
tian Endeavor  meeting  that  Friday  night. 

Miss  Williams  had  made  arrangements  to  leave  Morgan's  home 
and  go  to  the  home  of  Mrs.  Voy  in  San  Francisco.  Her  trunk 
was  sent  off  In.  the  morning.  At  three  o'clock  in  the  afternoon  of 
April  12  she  started  to  San  Francisco  to  attend  the  meeting  of  the 
Christian  Endeavor  Society  that  evening.  It  was  at  this  time  that 
Theodore  Durrant  was  seen  hanging  around  the  ferry  depot  at  the 
foot  of  Market  street,  San  Francisco  (see  ante  p.  669)  by  Charles  A. 
Dukes  and  Clarence  Y.  Dodge,  fellow  medical  students  of  Durrant, 
who  saw  him  there  at  3  o'clock.  They  spoke  to  him  and  he  told 
them  that  he  was  waiting  there  for  some  of  the  members  of  the 
militia  signal  corps  with  whom  he  was  going  to  Mt.  Diablo.  He 
asked  them  to  answer  the  roll  call  for  him  at  the  medical  college 
the  next  day  in  order  that  he  might  not  be  marked  absent.  Henry 
Partridge  had  answered  for  him  once  before.  The  question  as  to 
whether  or  not  Durrant  had  attended  the  lecture  given  on  the  day 
of  Blanche  Lament's  disappearance  was  an  important  factor  of 
that  murder  trial.  Later  in  the  day,  about  4  o'clock,  Frank  Sade- 
man,  janitor  of  Emmanuel  Church,  saw  Durrant  still  waiting  about 
the  ferry.  Durrant  explained  to  Sademan  that  his  purpose  in 
being  there  at  that  time  was  to  see  what  truth  there  was  In  a  clew 
which  he  claimed  he  had  obtained  in  regard  to  Blanche  Lamont. 
He  said  he  had  heard  that  she  was  going  across  the  bay  that  after- 
noon to  visit  some  friends.  After  that  he  scored  the  conduct  of 
the  detective  who  was  at  work  on  the  case,  accusing  him  of  de- 
manding money  for  his  services  and  of  being  wholly  incompetent 
to  conduct  the  search.  He  told  Sademan  also  that  he  was  there 
at  the  ferry  for  another  reason  which  he  did  not  disclose.  The 
theory  of  the  State  was  that  he  was  at  the  ferry  not  for  the  pur- 
poses he  had  mentioned  to  his  friends  but  for  the  sole  purpose  of 
meeting  Minnie  Williams  as  she  stepped  off  the  Oakland  boat  pre- 
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pared  for  the  social  function  which  was  to  take  place  that  evening. 

Durrant  was  still  at  the  ferry  at  5  o'clock  where  he  was  seen 
by  Adolph  Hobe  conversing  with  a  slight  young  lady  who  wore 
a  cape  (see  ante  p.  676).  This  description  tallied  with  the  de- 
scription of  Minnie  Williams  as  she  appeared  on  that  day. 

Minnie  Williams  arrived  at  the  home  of  Mrs.  Voy  before  dinner 
that  evening.  So  far  as  could  be  known,  Durrant  did  not  accom- 
pany her  there.  After  dinner  she  informed  Mrs.  Voy  that  she  was 
going  to  the  Christian  Endeavor  social  at  Dr.  Vogel's  house,  but 
she  never  arrived  there.  On  the  forenoon  of  the  day  following 
her  mutilated  body  was  found  in  the  library  of  the  Emmanuel 
Baptist  Church.  Nothing  definite  could  be  proven,  but  all  the  cir- 
cumstances seem  to  indicate  that  Miss  Williams  and  Durrant  were 
the  couple  seen  that  evening  near  the  church  and  the  same  ones 
who  were  later  seen  to  enter  it  together. 

About  8  that  evening,  Mary  Ann  McKay,  a  laundress,  was  wend- 
ing her  way  slowly  homeward  when  she  noticed  a  man  and  girl 
on  the  sidewalk  earnestly  engaged  in  conversation.  He  appeared 
to  be  pleading  and  she  was  protesting.  He  wore  a  long  overcoat; 
she  was  short  of  stature.  The  description  of  the  man  tallies  with 
that  of  Theodore  Durrant. 

J.  P.  Hodgkins  is  a  freight  claim  adjuster.  That  night  after 
eating  his  dinner  and  smoking  a  cigar,  he  left  his  home  and  started 
along  Bartlett  street  to  the  nearest  cigar  store  in  quest  of  another 
Havana.  He  came  upon  a  young  girl  and  a  man,  the  latter  of 
Avhom  seemed  to  be  conducting  himself  in  a  manner  unbecoming  a 
gentleman.  Mr.  Hodgkins  was  just  about  to  interfere  when  he 
noticed  that  the  man  had  desisted  and  that  the  lady  had  taken 
his  arm.  When  Hodgkins  passed  them  they  were  about  325  feet 
from  the  rear  door  of  the  Emmanuel  Church. 

After  Durrant's  arrest  Hodgkins  said:  "I  recognize  him  this 
much.  Now,  I  am  the  claim  adjuster  of  the  Southern  Pacific  Com- 
pany, and  if  the  paymaster  should  have  told  me,  'Durrant  has  a 
claim  for  $25  and  it  is  subject  to  payment.  I  wish  you  would  take 
the  money  and  give  it  to  him,'  I  should  naturally  have  said:  'I 
do  not  know  Durrant.  I  cannot  give  him  the  money  because  I  do 
not  know  him.'  Then  if  the  paymaster  said,  'He  knows  you  and 
says  you  were  looking  at  him  on  the  corner  of  Bartlett  and  22nd 
streets  last  Friday  night.  He  is  coming  to  your  house  for  the 
money,  and  if  he  is  the  man  you  were  looking  for,  you  can  give 
it  to  him.'  If  he  had  come  there  and  I  had  seen  him  just  as  I 
saw  Durrant  in  jail  last  night,  I  should  have  given  him  the  money. 
That  is  just  as  much  as  I  recognize  him." 

C.  T.  Hills  swore  that  about  8  that  night  he  saw  a  man  waiting 
near  the  church  and  that  presently  he  was  joined  by  a  young  lady 
and  that  the  two  proceeded  to  the  church  where  they  entered  the 
side  or  rear  door.  About  8  a  lad  named  McElroy  happened  to  be 
passing  the  Emmanuel  church  when  he  saw  a  man  who  looked 
like  Durrant  meet  a  girl  on  the  sidewalk.  Later  on  as  he  passed 
through  a  lot  in  the  rear  of  the  church  he  noticed  a  light  in  the 


WILLIAM  HENRY  THEODORE  DURRANT.    755 

lower  back  windows  and  called  the  attention  of  his  companion  to  the 
same. 

Zenger,  a  Russian  upholsterer,  whose  wife  was  a  member  of 
the  Emmanuel  Church,  had  known  Durrant  almost  from  his  in- 
fancy and  had  known  Minnie  Williams.  On  that  night  of  April  12, 
as  he  was  passing  Emmanuel  Church,  he  saw  a  couple  standing  near 
the  rear  entrance  of  the  church.  As  he  passed  they  looked  up 
and  the  lamp  overhead  revealed  their  features  and  he  immediately 
recognized  Minnie  Williams  and  Theodore  Durrant.  They  appar- 
ently did  not  notice  him,  being  engaged  in  earnest  conversation. 
After  he  had  passed  by  he  turned  around  just  in  time  to  see  them 
enter  the  church  by  the  rear  door. 

Zenger  had  heard  stories  which  told  of  strange  actions  on  the 
part  of  some  of  the  young  people  of  the  church  and  so  he  deter- 
mined to  stop  and  see  if  there  should  develop  anything  which 
might  confirm  these  rumors.  He  wanted  to  see  just  how  long  the 
couple  would  remain  in  the  church.  According  to  his  story  he 
heard  no  sounds  but  after  a  time  the  rear  door  opened  and  Theo- 
dore Durrant  emerged — alone. 

Although  Durrant  was  not  present  at  the  business  meeting  at 
the  house  of  Dr.  Vogel,  he  arrived  there  about  9:30  o'clock  in  time 
for  the  social.  His  hair  was  somewhat  dishevelled,  perspiration 
stood  out  on  his  forehead  and  his  hands  v^^ere  slightlj'  dirty,  enough 
so  that  he  asked  permission  of  Dr.  Vogel  to  wash  them.  After 
washing  his  hands  and  combing  his  hair  he  went  down  and  joined 
the  conversation  and  took  part  in  the  games  that  were  being  played 
and  afterwards  went  home  in  company  with  a  number  of  young 
people  without  doing  a  thing  which  would  tend  to  arouse  suspicion. 
He  left  Dr.  "Vogel's  house  in  company  with  the  doctor  and  some 
young  people  from  whom  he  parted  and  when  Wolfe  was  returning 
after  seeing  the  young  ladies  home,  he  noticed  some  person  stand- 
ing in  a  dark  spot  near  the  Emmanuel  Church  who  looked  like 
Durrant,  although  Durrant  had  said  that  he  must  rise  early  the  fol- 
lowing morning  in  order  to  accompany  the  Signal  Corps  to  Mt. 
Diablo. 

On  Saturday  morning  some  ladies  came  to  the  church  to  dec- 
orate for  the  Easter  services.  They  went  into  the  library.  There 
appeared  to  be  a  scarcity  of  books  and  someone  suggested  that  they 
might  be  packed  away  in  the  closet.  The  closet  door  was  opened 
and  there  lying  on  the  floor  they  discovered  the  mutilated  body 
of  Minnie  Williams. 

The  autopsy  showed  that  the  girl  died  from  asphyxiation  and 
hemorrhage  caused  by  the  insertion  of  rags  in  the  larynx  and 
trachea.  The  rags  were  pieces  torn  from  the  girl's  underclothing. 
The  wounds  were  a  lacerated  transverse  cut  on  each  wrist.  In  the 
forehead  there  were  two  vertical  cuts  just  above  the  roots  of  the 
nose  and  three  other  wounds.  Some  of  the  wounds  were  ante- 
mortem  and  some  were  post-mortem.  The  girl  had  been  outraged 
probably  before  and  after  death. 

The  cutting  had  been  done  with  an  ordinary  table  knife;   one 
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similar  to  the  handle  of  the  one  found  near  the  body  was  kept 
about  the  church.  The  knife  was  broken  off  nearly  to  the  handle 
and  several  pieces  of  the  knife  were  found  imbedded  in  the  various 
wounds,  so  that  when  the  pieces  were  removed  it  made  the  knife 
complete. 
On  the  day  after  the  autopsy  Sergeant  Burke  went  to  Durrant's 
home  and  found  a  girl's  purse  in  the  long  overcoat  that  had  been 
testified  Durrant  wore  on  the  night  he  was  seen  with  Minnie  Wil- 
liams. The  girl's  purse  was  found  in  the  pocket  of  the  overcoat 
and  it  was  absolutely  identified,  together  with  its  contents,  as 
one  that  belonged  to  and  was  always  carried  by  Minnie  Williams. 
Durrant  explained  the  possession  of  the  purse  by  saying  that  he 
found  it  while  walking  on  the  street. 

There  were  some  spots  of  blood  found  on  a  washstand  at  the 
church  but  no  blood  stains  were  ever  found  on  Durrant's  clothing. 
Durrant  was  not  tried  for  the  killing  of  Minnie  Williams,  but 
the  coroner's  jury  promptly  charged  him  with  the  crime  of  her 
murder.  It  was  thought  by  the  prosecuting  officers  that  the  chain 
of  evidence  was  most  complete  in  the  Lamont  case  and  for  that 
reason  the  Lamont  charge  was  first  tried,  although  on  developing 
the  testimony  in  the  Lamont  case  the  witness  Zenger  was  discovered 
which  made  the  Williams  case  stronger  than  the  Lamont  case. 
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